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W are asked to determ ne whether an arbitrator can inpose
sanctions on an attorney, representing a party to the arbitration,
for m sconduct. In this case, the arbitrator sanctioned the
of fending attorney! by making him jointly responsible with his
client for a portion of the award of fees and costs his client was
ordered to pay, as the non-prevailing party in the proceeding
below. In deciding this issue and others presented by the parties,
we shall take this opportunity to illumne the role and powers of
the arbitrator under Maryland | aw.

Thi s case arose froman enpl oynent di spute. Appellant, MCR of
Anerica, Inc., (“MCR"),2 fired its marketing director, appellee J.
Wl liamGeene, for purportedly violating his enpl oynent contract.
The propriety of that termnation was ultimately submtted to
arbitration.

Foll ow ng what were apparently unnecessarily contentious
proceedi ngs, the arbitrator found that MCR had not breached its
agreenent with Geene by termnating his enploynent. She then
ordered Greene, as the non-prevailing party on the principal issue
before her, to reinburse MCR for all arbitration “fees and
expenses” as well as attorney’s fees incurred by MCR i n defending
agai nst Greene’s breach of contract claim But MCR s victory was

not conplete nor Greene’s defeat total. On his claimfor unpaid

" We note that appellate counsel is not the counsel against whom the arbitrator awarded
arbitration and legal fees and costs.

> MCR does business as Mortgage Credit Reports of America, Inc.



wages, the arbitrator ordered MCR to pay G eene $2,676. 92.

Then turning to Greene’ s counsel, whose “vexatious conduct”
the arbitrator believed had unnecessarily conplicated and prol onged
the proceedings, she declared that he was “jointly responsible”
with his client for a portion of the arbitration and | egal fees to
be paid to MCR  Wiile the award of arbitration fees and expenses
was upheld by the Circuit Court for Baltinore County, the award of
| egal fees was not. Cross-appeals to this Court foll owed.

Before this Court, MCRchallenges the circuit court’s vacation
of the arbitrator’s award of attorney’'s fees while G eene contests
the court’s affirmance of the arbitrator’s award of fees and costs
to MR Specifically, MCR presents two issues, which can be
restated as one:

l. VWhet her the circuit court erred in vacating
the arbitrator’s award of attorney’'s fees?

On cross-appeal, Geene presents the follow ng i ssues, which
we have set forth below |argely as they appear in his brief:

l. Whether the «circuit court erred in
confirmng all fees and costs awarded

pursuant to MCR s notion for sanctions.

A. Whether the arbitrator was without authority to
consi der an award of sancti ons.

B. Whether the award of fees/expenses based upon
docunents provided by MCR to the arbitrator ex
parte following the <close of the hearing
constitutes m sconduct, bias, prejudice, and deni al
of due process such that the award nust be vacat ed.

C. Wether the arbitrator was wi thout authority to
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extend personal liability of the award to G eene’s
counsel who was not a party to the arbitration or
to the agreenent requiring the parties to submt to
arbitration

[1. \Whether the circuit court erred in
refusing to vacate the arbitrator’s
deci si on and award.

For the reasons that follow, we shall affirm the circuit
court’s vacation of the arbitrator’s award of attorney’ s fees but
reverse its confirmance of the arbitrator’s award of fees and
expenses. In all other respects, we shall affirmthe judgnent of

the circuit court.

BACKGROUND

MCR i s engaged in the credit reporting business. It provides
credit and i nvestigative reports to busi nesses in the hone nort gage
i ndustry. Hoping to expand that business, MCR hired Greene to be
its marketing director and executive vice-president.

The terms of Geene’'s enploynent were nenorialized in a
witten agreenment between the parties. Paragraph 6 of that
agreenent, entitled “Breach,” states that the parties shall “by
nmut ual agreenent, develop witten performance criteria including
achi evable goals regarding steps for the growth, expansion or
di versification of the Corporation.” Under that paragraph, if
Greene fails “to render services or acconplish the criteria or
goals” agreed to by the parties or “to perform any nmateri al

covenant or condition” of the agreenment, MCR nay termi nate the
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agreenent. Paragraph 8 of the agreenent, entitled “Term nation,”
permts MCR to termnate Geene’'s enploynent “for justifiable
cause” which includes “any disclosure by [Geene] to any person,
firmor corporation . . . of any confidential information.”

Bot h paragraphs contain arbitration provisions. Par agr aph
6(b) provides:

In the event of a dispute between the
Corporation and the Enployee as to a
termnation of this agreenent, such dispute
shall be submtted to arbitration under the
rul es of the Anerican Arbitration Associ ation,
and the decision of the arbitrator shall be
final and binding upon all parties. The fees
and expenses of any such action shall be
bourne solely by the party against whom the
deci sion is rendered.

And Paragraph 8(b) provides:

In the event of a di spute between the board of
directors and the enpl oyee as to the exi stence
of justifiable cause, such dispute shall be
subnmitted to arbitration under the rules of
the American Arbitration Association, and the
deci sion of the arbitrator shall be final and
bi nding upon all parties. The fees and
expenses of any such action shall be bourne
solely by the party agai nst whom t he deci sion
i s rendered.

In sum Paragraph 6(b) requires that disputes “as to a
termnation” be arbitrated while Paragraph 8(b) requires that
di sputes “as to the existence of justifiable cause” be arbitated.
Both arbitration provisions state that “the fees and expenses of
any such action shall be bourne solely by the party agai nst whom

the decision is rendered.” That | anguage was the basis upon which



the arbitrator awarded MCR fees and costs.

G eene began working for MCR on May 15, 1996. But over the
next five nonths, MR s business did not grow as planned.
Consequently, anong other cost-cutting neasures, MCR reduced
Greene’s salary by fifty-three percent. That reduction, MR
informed Greene, was to “bring [his] salary down” to the |evel of
the sal ari es of other enpl oyees, which had been reduced because of
MCR s economic difficulties. Unfortunately, G eene discussed his
salary reduction with the owner of a credit reporting conpany that
MCR was attenpting to purchase. The disclosure of that
i nformati on, MCR clains, created questions as to its financial
viability.

After learning of that disclosure, MCR term nated G eene’'s
enpl oynent . In a letter to Greene, dated Cctober 25, 1996, MR
informed Greene that he was being termnated for “failure to
perforni under paragraph 6 of the agreement and for “justifiable
cause” under Paragraph 8(a) of that agreenment for disclosing
confidenti al information about his salary reduction to a
conpetitor.?

On June 8, 1997, G eene filed a conplaint inthe Circuit Court
for Howard County against MCR, alleging breach of contract and a

viol ati on of Labor and Enpl oynent (“LE") 8 3-507.1 of the Maryl and

? The agreement defines “confidential information” as “any information which in any
way relates to any of the Corporation’s . . . earning’s data or information related to [Greene’s]
work.”
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Code Annotated (1991, 1999 Repl. Vol.).* In that conplaint, he
“sought recovery of the unpaid portion of his salary, as well as
nonet ary rei nbursenment of | ost fringe benefits, attorney’s fees and
costs.” In response, MCR filed a petition to conpel arbitration
and to stay the action pending before the circuit court, pursuant
to Paragraphs 6(b) and 8(b) of G eene’ s enploynent agreenent. The
circuit court denied that petition, whereupon MCR noted an appeal
to this Court.

After argunent, this Court issued an unreported opinion.®> In
t hat opi nion, we observed that the parties’ enploynent agreenent
“mandates arbitration for disputes regarding ‘term nation of [the]
agreenent’ and the ‘existence of justifiable cause’ for
term nation.” We declared that because Geene’'s “clains for

nonet ary danages are inextricably linked to his term nation,” the

*LE 3-507.1. provides:

(a) In General. — Notwithstanding any remedy available under §
3-507 of this subtitle, if an employer fails to pay an employee in
accordance with § 3-502 or § 3-505 of this subtitle, after two
weeks have elapsed from the date on which the employer is
required to have paid the wages, the employee may bring an action
against the employer to recover the unpaid wages.

(b) Award and costs. — If, in an action under subsection (a) of this
section, a court finds that an employer withheld the wage of an
employee in violation of this subtitle and not as a result of a bona
fide dispute, the court may award the employee an amount not
exceeding 3 times the wage, and reasonable counsel fees and other
Costs.

> See MCR of America d/b/a Mortgage Credit Reports, Inc. v. J. William Greene, No.
135, Sept. Term 1998.
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subject matter of the parties’ dispute was within the scope of the
arbitration provisions of their agreenent. Accordingly, we
reversed the circuit court’s order and remanded this case to that
court with instructions to grant MCR s petition to conpel
arbitration

Thereafter, Geene filed a Statement of Caim with the
American Arbitration Association, seeking, anong other things,
unpai d wages and damages for breach of contract. G eene also
sought “reasonable attorney’'s fees . . . pre-judgnent interest and
the costs of [the] action, including the subm ssion fee and al
hearing fees.” In reply, MCR filed an answer and a counterclaim
for f raudul ent m srepresentati on, al | egi ng t hat G eene
m srepresented his “qualifications, abilities, and commtnent” to
MCR. As Geene did, MCR requested “the costs of the arbitration
and all proceedi ngs and attorneys’ fees incident thereto.”

In md-July of 1999, a hearing was held before an arbitrator
provided by the American Arbitration Association (“AAA").
Fol | owi ng that hearing, the AAA case nanager, by letter dated July
20, 1999, informed the parties that “[p]ost-hearing briefs [were]
to be filed on or before August 13, 1999.” The letter further
stated that “[u]pon the filing of final briefs . . . the arbitrator
[woul d] declare the hearings closed.”

On August 20, 1999, one week after the letter’s August 13,

1999 deadline, MR filed a “Mtion for Sanctions” wth the



Arbitrator. That notion clainmed that “throughout the presentation
of his case and the cross examination of Claimant’s w tnesses”
Greene’ s attorney, anong other things, “was argunmentative in the
extrene, constantly interfering with the exam nati on of w tnesses,
and nmaking repetitious argunents unrelated to the objection he was
maki ng” during discovery and the presentation of his case. Hi s
conduct and | ack of preparation, the notion alleged, had “unduly
prol onged” discovery and the arbitration hearing. It therefore
request ed rei nbursenent for counsel fees and other fees and costs
it had incurred as a result of his behavior. No bills were
submtted with that notion. Later, however, MCR sent copies of its
|l egal bills to the arbitrator but not, apparently, to Geene - at
| east not until after the arbitrator had rendered her decision.

That decision awarded Geene $2,676.92 in unpaid wages
pursuant to LE § 3-507.1 but it rejected both Greene’s breach of
contract claimand MCR s fraudul ent m srepresentati on counterclai m
It further awarded MCR “its reasonabl e arbitration fees, including
attorney’s fees and expenses incurred by MCR to defend G eene’s
contract actions.”

After finding that MCR s total attorney’'s fees in the
arbitration proceedings were $64,640.00 and determ ning that
$45, 000. 00 of those fees were expended by MCR i n def endi ng Greene’ s
contract claim the decision declared that G eene “shall pay or

reinmburse to MR (1) American Arbitration Association



adm nistrative fees and expenses . . ., (ii) Arbitrator’s fees and
expenses, (iii) MCR s attorney’'s fees in the amount of $45,000
[and] (iv) MCR s expenses in the amount of 8,479.66."

Then, noting that “[t]hroughout the ensuing arbitration,
Greene’s counsel . . . was variously obstructive, uncivil
pedantic, disrespectful of witnesses and his coll eagues at the bar,
and disparaging of the process of arbitration” and that his
“redundant objections (to relevancy) and his vexatious pattern of
exam nation of w tnesses wasted considerable tinme and nmultiplied
the costs of these proceedings,” the arbitrator ordered G eene and
hi s counsel to pay MCR “$8,500.00 of the attorney’s fees incurred
by and awarded to MCR, and . . . $8,500.00 of the Arbitrator’s fees
i ncurred by and owed to the Arbitrator.” In awardi ng these anounts
to MCR, the arbitrator stated that she was relying on the Nationa
Rul es for the Resolution of Arbitration D sputes and “the Maryl and
State Bar Association Code of Civility, Rule 11 of the Federa
Rules of Civil Procedure, and Maryland Rule 1-341, anong other
guidelines and authorities describing counsel’s sanctionable
conduct .”

Chall enging that decision, Geene filed a “Request for
Modi fication of Award.” In that request, G eene asserted that
MCR s failure to send himcopies of MCR s bills for attorneys’ fees
until after the arbitrator had issued her decision had denied him

the opportunity, in violation of Rule 25 of the AAA Rules, to



“exam ne such docunments or other evidence or to | odge appropriate
objections, if any.” Had he been given that opportunity, appell ant

claims that he would have been able to object to the fees “on
several grounds, including, but not limted to, the anmount of tine
[ MCR s] counsel actually billed on the case, the hourly rates
charged by [ MCR s] counsel, and t he reasonabl eness of the sane, the
appropriateness of double billing for [MCR s] two attorneys,
whet her the bills represented actual bills submtted to [ MCR], and
the allocation of fees and expenses as determned by the
Arbitrator, etc.” He therefore requested that the award of
attorneys fees and other fees and costs be vacat ed.

Denying that request, the arbitrator stated she would “not
redetermine the nerits of any claimalready decided . . . .” She
added, however, “because [G eene] apparently had not been tinely
provided with certain of [ MCR s] subm ssions or fees cal cul ations
whi ch acconpani ed the parties’ post-hearing brief, the arbitrator
woul d entertain a request for nodification if necessary to correct
a conputational error that m ght appear to C ai mant upon revi ewi ng
the [MCR s] submission.” Thereis noindicationin the record that
G eene responded to that offer.

Finally, because G eene’ s request for nodi fication
“identifie[d] no clerical, t ypogr aphi cal , t echni cal or
conputational error in the arbitrator’s calculation of certain

attorney’s fees reasonably incurred by and awarded to MCR' and
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“[ bl ecause [ G eene] elected not to question the related
conputations (such as attorney hours spent on the case, hourly
rates, double-billing, actual fee bills, and/or allocation of fees
to particular clains)” in his request for nodification, the
arbitrator declared that “no nodification shall follow pursuant to
[ AAA] Rule 35.7°

After his request for nodification was denied by the
arbitrator, Geene filed a “Mdtion to Vacate Arbitrator’s Award” in
the Circuit Court for Baltinore County. In ruling on that notion,
the circuit court found no “support [for] a finding that the award
was procured by fraud, corruption, or undue neans,” and decl ared
that Greene had “supplied the Court with no facts or evidence to
support a finding of evident partiality by the arbitrator.” It
further found that there was “no contractual or statutory basis for
the awarding of attorney [sic] fees” to MCR. Maryland Rule 1-341,
the court explained, does not apply “to actions outside State
courts, such as arbitration hearings.” Mreover, even if it did
apply, there was “no explicit finding by the arbitrator that there

was an abuse of the judicial process by filing or defendi ng actions

® AAA Rule 35 provides in part:

Within twenty (20) days after the transmittal of an award, any
party, upon notice to the other parties, may request the arbitrator to
correct any clerical, typographical, technical or computational
errors in the award. The arbitrator is not empowered to
redetermine the merits of any claim already decided.
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and proceedi ngs w t hout substantial justificationor in bad faith,”
as that rule requires. The court then vacated that part of the
arbitrator’s award granting attorney’s fees to MCR but then,
notwi thstanding its findings, confirmed the award “[i]n all other
respects, including all fees and costs awarded pursuant to the
Motion for Sanctions.”

Thereafter, the parties filed cross notions to alter or anmend
the judgnment, which the circuit court denied. MCR then noted this

appeal , whereupon Greene filed a cross-appeal.

DISCUSSION
I.

MCR contends that the circuit court erred in vacating the
arbitrator’s award of attorney’'s fees. Citing Maryland statutory
and common | aw standards for vacating such an award, MCR cl ains
that “Geene adduced not a scintilla of evidence of corruption
fraud, undue neans or evident partiality by the Arbitrator, or
m stake of law or fact” and that the circuit court nmade no finding
that the arbitrator’s award was based on a “conpletely irrationa
interpretation of the contract.” Consequently, MCR clains, the
court “had no authority to vacate the award” of attorney’'s fees
under either Maryland’s Uniform Arbitration Act (“Arbitration

Act”), 88 3-201 through 3-234 of the Courts & Judicial Proceedings
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Article (“"CJP") of the Maryland Code Annotated (1973, 2002 Repl.
Vol .), or Maryland common | aw.

But there are other grounds for vacating an arbitrati on award.
The Arbitration Act al so provides that an award shall be vacated if
“[t]he arbitrators exceeded their powers.” CIJP § 3-224(b)(3). And
that is what occurred here. |In vacating the attorney’ s fee award,
the circuit court found, and we believe correctly so, that there
was no contractual or statutory basis upon which to make such an
award and thus the arbitrator exceeded her powers in meking that
awar d.

The parties’ agreenent states only that “[t]he fees and
expenses of any [arbitration] action shall be borne solely by the
party agai nst whomthe decision is rendered.” No nention is nade
of attorney’s fees, and, under such circunstances, the Court of
Appeal s has decl ared, the power to award attorney’s fees “w Il not
be presuned.” Department of Health and Mental Hygiene v. Campbell,
364 M. 108, 124 (2001). Moreover, the Arbitration Act plainly
di sfavors awardi ng such fees: it stresses that “[u]lnless the
arbitration agreenent provi des otherw se, the award may not i ncl ude
counsel fees.” CIP 8§ 3-221(b). Guven the failure of the contract
to expressly provide for the recovery of attorney’s fees and the

Arbitration Act’'s prohibition against an arbitral’ award of

" The Act’s disapproval of arbitral awards of attorney’s fees does not necessarily extend
to judicial awards of such fees. In Blitz v. Beth Isaac Adas Israel Congregation, 352 Md. 31, 44
(1998), the Court of Appeals held that, pursuant to CJP § 3-328 (b), the circuit court did not err
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attorney’s fees in the absence of authorizing contractual | anguage,

the circuit court was correct in concluding that there was “no
contractual or statutory basis for awarding attorney fees to
MCR of America, Inc.”

MCR s counters, however, that the parties’ agreenent nust
provide for attorney’'s fees because both sides requested an award
of such fees in their pleadings. This argunent is unpersuasive.
Attorneys routinely request such fees in pleadings they file even
when there is only the slightest chance that such fees will be
awarded. And once one side has requested them it is inevitable
that the other side will followsuit. Such requests are nade with
Pavl ovi an consi stency and hence should play no interpretive role.

But even if the award was in error, once the award is nade,
can it be vacated under the prevailing standard of review? MR
thinks not. G ting 0-S Corp. v. Samuel A. Kroll, Inc., 29 M. App.
406 (1975), MCR clainms that once the arbitrator has awarded
attorney’s fees, as occurred here, that award cannot be vacat ed,
even if arbitrary, unless there is a finding that the award was
based on a “conpletely irrational” interpretation of the
arbitration contract. Because no such finding was nade by the
court below, MCR insists that the award of attorney’ s fees nust

st and.

in awarding attorney’s fees to the prevailing party of an arbitration proceeding, for prosecuting
an action to confirm and enforce the arbitration award.
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That claim however, coll apses upon careful inspection: it is
founded wupon both a msconstruction of 0-S Corp. and a
m sapplication of the “conpletely irrational” standard. The
“conpletely irrational” standard may be an appropriate standard for
reviewing arbitral interpretations of substantive provisions of a
contract, but it is not an appropriate standard for review ng an
arbitrator’s definition of his or her own powers, particularly when
that definition is purportedly at odds wth the wunderlying
arbitration contract and disfavored by the Arbitration Act. Nor
does 0-S Corp. suggest otherw se.

0-S Corp. involved a construction dispute that was submtted
to arbitration under the Arbitration Act. In that case, this Court
hel d that, “when reviewing the fruits of an arbitrator’s award, a
judge may withhold only such as were tainted by inprobity or based
on a conpletely irrational interpretation of the contract.” 1d. at
408-09. Hence, the “conpletely irrational” standard was born, a
standard, we note, that has not, to date, been adopted by the Court
of Appeal s.?8

The arbitration award in 0-S Corp was an award for wages,

¥ In Stephen L. Messersmith, Inc. v. Barclay Townhouse Associates, 313 Md. 652, 659
(1988), the Court of Appeals noted that it had never approved “the O-S Corp. case and the
‘completely irrational’ standard discussed therein.” It cautioned that “the completely irrational
standard of review may or may not represent the proper approach when the arbitral jurisdiction is
unquestioned.” Id. On the other hand, the Court has never rejected that standard. Until it does,
we shall assume its continued vitality in Maryland. See Snyder v. Berliner Construction Co,
Inc., 79 Md. App. 29, 37 (1989)(stating that the “completely irrational” standard applies to an

arbitrator’s construction of the parties’ “substantive contractual provisions”).
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fees, and overhead costs, allegedly owed under a construction
contract to a building contractor. The issue in that case was not
the arbitrator’s power to make the award at issue, as in this case,
but whether the arbitrator’s award was based on a “conpletely
irrational” interpretation of the construction contract. The two
cases thus present different issues and, we believe, require
different results. Indeed, it is one thing to grant the arbitrator
broader discretion than a court of lawhas to interpret a contract,
even though it is |less reviewable, but quite another to invest the
arbitrator with the sane discretion when it cones to defining its
own powers.

The “conpletely irrational” standard was not reviewed by the
Court of Appeals until Stephen L. Messersmith, Inc. v. Barclay
Townhouse Associates, 313 Md. 652 (1988). In that case, Barcl ay,
a devel oper, entered into a contract with Messersnmith, a drywal
contractor, to do the drywall and netal stud work for a project
that Barclay was constructing. Id. at 655. A dispute arose, and
Messersmith filed a petition to arbitrate the matter

Caimng “that no witten agreenent to arbitrate existed,”
Barcl ay and ot her interested parties challenged the jurisdiction of
the arbitrators. 1d. at 656. Nonet hel ess, the arbitrators
determ ned that they did in fact have jurisdiction over the case
and entered an award in favor of Messersmth. Id. at 657. In

response, Barclay filed a petition to vacate the award “on the
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basis that it had never agreed to submt to arbitration.” 1d. at
657.

Denying that petition, the circuit court held that the
arbitrators’ decision was not conpletely irrational, and therefore
that it had no grounds on which to vacate the award under CIJP § 3-
244(Db) (5). That section states that a court shall vacate an
arbitration award if “[t]here was no arbitration agreenent as
described in 8 3-206, the issue was not adversely determned in
proceedi ngs under § 3-208, and the party did not participate in the
arbitration hearing without raising the objection.”

Utimately, this Court reversed t hat deci sion, reasoning that,
“[ bl ecause an arbitrator has no power to act in the absence of an
agreenent to arbitrate, the ‘conpletely irrational’ standard of
review used for reviewing arbitration awards on the nerits is
totally i nappropriate.” Barclay Townhouse Associates v. Stephen L.
Messersmith, Inc., 67 M. App. 493, 497 (1986). The Court of
Appeal s agreed. It declared “that the proper procedure for
revi ewi ng cases arising under 8 3-224(b)(5) is to conduct a de novo

review. "°® I1d. at 664. The Court reasoned that while a deferenti al

’ The Court explained that under a de novo review, a court
shall, “[a]fter receiving the evidence . . . decide by a
preponder ance of the evidence whether an agreenent to arbitrate
exists, giving no weight to the view expressed by the arbitration

panel.” I1d. at 664. “If an agreenent to arbitrate is found to
exist,” the Court explained, “judgnent may be entered on the
arbitral award. Oherw se, the award shall be vacated.” 1d

The Court also stated that “[w] e do not suggest by the use of the
term*‘ de novo review that the court nust of necessity hear live
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standard of review is appropriate [] where the parties
i ndi sputably agree to submit to arbitration,” if “the arbitrator’s
very authority to adjudicate the dispute is challenged, such
obedience to the arbitrators’ assertion of jurisdictionis clearly
inapt.” Id. at 659-60.

This sane reasoning applies to specific issues before the
arbitrator, particularly where the arbitrator’s definition of its
powers is at odds with the arbitration contract and di sfavored by
the Arbitration Act, as here. Under such circunstances, there is
no reason to distinguish between cases, in general, and issues, in
particul ar, for purposes of review W therefore shall review de
novo the question of whether the arbitrator had the right to award
attorney’s fees to MCR

The National Rules for Arbitration Di sputes (“AAA Rul es”) were
i ncorporated by the parties into their agreenent. AAA Rule 34(e)
states that an “arbitrator shall have the authority to provide for
the rei nbursenent of representative fees, in whole or in part, as
part of the renmedy, in accordance with applicable law” The
“applicable Iaw here, however, is the Arbitration Act, and, as
poi nted out, that act disfavors the recovery of counsel fees

“Tulnless the arbitration agreenent provides otherwse.” CIP§ 3-

testinmony. It may be that evidence on the issue in a particul ar
case is limted to docunents and agreed statenents of facts by
the parties. Cearly, however, evidence which requires the court
to decide an issue of witness credibility nust be presented anew
to the court for that credibility determnation.” 1d. at n. 4.
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221(b).

Moreover, the parties’ enploynment agreenment provides that
“fees and expenses” of arbitration “shall be bourne solely by the
party against whom the decision is rendered,” but, as noted
earlier, no nention is nade of attorney’s fees. And there is no
reason to infer from that |anguage that it enconpasses anything
nore than the fees and expenses of the arbitrator. As the | anguage
of the parties’ agreenent to arbitrate does not provide for the
recovery of attorney’s fees, we conclude that the circuit court did
not err in vacating that award.

Al so, we are not unm ndful of the grow ng concern over the use
of arbitration contracts to conpel consuners and prospective
enpl oyees to waive, in effect, inportant constitutional and
statutory rights or be denied, in the case of consuners, needed
goods and services, and, in the case of prospective enployees,
desi rabl e enpl oynent. See, e.g., Senator Russell D. Feingold,
Mandatory Arbitration: What Process Is Due?, 39 Harv. J. ON LEG S.,
281 (2002); Larry J. Pittman, The Federal Arbitration Act: The
Supreme Court’s Erroneous Statutory Interpretation, Stare Decisis,
and a Proposal for Change, 53 ALA. L. Rev., 789 (2002). Thi s
concern is not unfounded. The use of arbitration to resolve

enpl oyment di sputes and consuner conplaints is growing at a
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startling pace.? What was once considered just a voluntary
alternative neans of resol ving disputes quickly and i nexpensively,
has the potential, as one comrentator has observed, to becone “a
tool for the powerful to exert authority over the | ess powerful.”
Fei ngol d, supra at 284. To deal with that concern, sone states
have enacted statutes prohibiting the use of arbitration to resol ve
di sputes arising out of enploynent and consuner contracts. I1d. at
284-85. The validity of such statutes of course is nowin question
given the continued vitality of the Supreme Court’s decision in
Southland Corp. v. Keating, 465 U.S. 1 (1984). See Circuit City
Stores, Inc. v. Saint Clair Adams, 532 U.S. 105 (2001); Allied -
Bruce Terminix Companies, Inc. v.Dobson, 513 U.S. 265 (1995). In
Southland, the Supreme Court held that the FAA preenpts any state
law that limts the availability of arbitration. Nonetheless, the
concern renains.

And it is that concern which renders us reluctant to find

authority for an arbitrator to award attorney’s fees when none has

' The number of arbitration cases filed with the American Arbitration Association
jumped by forty-two percent in 2000, alone. Nearly 200,000 arbitration cases were filed that
year with the AAA. This represented the sixth consecutive year in which there was a record
increase in arbitration cases. Moreover, almost one-quarter of the 1.7 million cases in the AAA’s
seventy-five year history have been filed within the last five years. American Arbitration
Association, Proud Past, Bold Future: 2000 Annual Report 5, available at
http://www.adr.org/upload/LIVESITE/About/annual reports/anual report 2000.pdf).

" Given the adhesive nature of many employment and consumer contracts, a judicial
standard of review broader than the one currently employed by this Court might be more
appropriate when such contracts are involved. But that issue we leave to the Legislature to
consider, or to the Court of Appeals, should certiorari be sought and granted in this matter.
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expressly be given by contract or granted by statute. Indeed, it
is not hard to foresee how provisions awarding attorney’'s fees to
the prevailing party woul d nake the risks of arbitration sinply too
great for any consuner or enployee to seriously consider it.
Unfortunately, such provisions have the potential for transformng
what was to be an inexpensive and accessible nmeans of seeking

redress into a form dabl e obstacle to seeking any relief at all.?*?

Cross Appeal
I.

Greene contends that the circuit court erred in confirmng the
arbitrator’s award of, in the words of that court, “all fees and
costs pursuant to MCRs Mtion for Sanctions.” In making that
award, the arbitrator principally relied on Rule 11 of the Federal
Rul es of Civil Procedure, the AAA Rules, and Maryland Rul e 1-341.
That reliance, according to Geene, was msplaced and, for the
reasons that follow, we agree.

Before we address those reasons, however, we nmnust first

2 In the recently reported Bond v. Twin Cities Carpenters Pension Fund, 2002 U.S. App.
LEXIS 21028 (8" Cir. October 8, 2002), the United States Court of Appeals for the Eighth
Circuit expressed a similar apprehension as to an employment pension plan that required that
employees who seek “a benefits determination” under its “mandatory arbitration scheme” to
“bear half of the costs of arbitration, unless the arbitrator alters this presumption in the
arbitrator’s decision.” Id. at *2-5. Holding that such a requirement denied claimant-employees
“a reasonable opportunity for full and fair review, as required by 29 U.S.C. § 1133,” that court
observed that “[t]he threat of having to pay the arbitrator’s expenses no doubt discourages the
pursuit of many legitimate claims by those who cannot afford such costs.” Id. at *6.
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clarify the nature of the court’s ruling and thus the issue now
before us. The “fees and costs” of which the court speaks, are, we
assunme, the arbitration fees and costs, owed by G eene al one, as
the non-prevailing party, or owed by G eene and his attorney, as
sanctions; they presumably do not include the |egal fees owed by
Greene and his attorney as sanctions. That is because when the
circuit court vacated the general award of attorney’'s fees, which
G eene alone was ordered to pay, it by inplication vacated the
award of attorney’s fees, which Geene and his attorney were
ordered to pay as sanctions. That sum $8,500, was not in addition
to the general award of $45,000 in attorney’s fees that G eene was
to pay MCR, as the non-prevailing party, but a portion of it to be
paid by Geene and his attorney, as sanctions. If the general
award is vacated, it follows that so is that portion of it that was
to be paid as sanctions by Geene and his attorney. And indeed
there is no other way to read this |anguage w thout rendering the
circuit court’s decision internally inconsistent.

In support of his claimthat the court erred in not vacating
that award - which, as we just discussed, applies only to the
portion of that award which still stands, nanely, the arbitrator’s
fees and costs - Greene advances four argunents. First, he asserts
that the arbitrator had no authority to award sancti ons pursuant to
Maryl and Rule 1-341 because that rule applies only to court

proceedings, and that even if the Rule applies to arbitration
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proceedi ngs, the sanctions award shoul d have been vacated because
the arbitrator failed to make explicit findings of “bad faith” or
| ack of *“substantial justification.” Ml. Rule 1-341. Second,
Greene clains that, in awarding sanctions, the arbitrator should
not have relied on Rule 11 of the Federal Rules of Civil Procedure
because the federal rules did not apply to the arbitration
pr oceedi ng. Third, Geene maintains that “the arbitrator was
wi thout authority to extend personal liability of the award to
Greene’ s counsel who was not a party to the arbitration or to the
agreenent requiring the parties to submt to arbitration.” And
fourth, Geene clains that attorney’'s bills provided to the
arbitrator ex parte and that the notion for sanctions, which was
received by the arbitrator after the close of the hearings,
constituted “m sconduct, bias, prejudice, and [a] denial of due
process such that the award nust be vacated.”

In determ ning whether the arbitrator had the authority to
sanction Greene’s counsel, we note that private arbitration “is a
matter of contract,” Gold Coast Mall, Inc. v. Larmar Corp., 298 M.
96, 103 (1983), and that an “arbitrator [] derives his or her power
from the arbitration agreenent itself.” Barclay Townhouse
Associates, 67 M. App. at 497. Accordingly, “[a]ln arbitration
agreenent cannot i npose obligations on persons who are not a party
to it and do not agree to its terns.” Curtis G. Testerman Co. V.

Buck, 340 M. 569, 579-80 (1995); see also Hartford Accident &
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Indemnity Co. v. Scarlett Harbor Associates Limited, 346 Ml. 122,
127 (1997). And therefore, because G eene’s counsel was neither a
party to the arbitrati on agreenent nor the arbitration proceedi ngs
thensel ves, the arbitrator had no authority to assess arbitration
f ees agai nst hi m personally.

Al t hough not precisely on point, the Court of Appeals’
decision in Curtis G. Testerman Co., supra, |ends support to this
conclusion. There, the Court of Appeals addressed the issue of
“Iw] hether one who is neither a party to the arbitration agreenent
nor a signatory of the underlying contract can be bound by an
arbitration award.” Testerman, 340 Mi. at 574. The Court found
that “Testerman clearly signed the contract as an agent for a

di scl osed principal,” and thus was “not bound by the arbitration
clause in the contract as an agent.” 1d. at 577. “[T]he only way
that Testernman [coul d have been] conpelled to arbitrate,” the Court
continued, was “if an agreenment to arbitrate exist[ed] between the
Bucks and Testerman in his individual capacity.” 1d. at 578.

The Court’s reasoning in Testerman is applicable here. Just
as the arbitrator in Testerman had no jurisdiction over Curtis
Testerman because he was not a party to the arbitration agreenent,
only the representative of a party, the arbitrator in this matter
had no authority to nake G eene’s counsel, as a representative of

Greene, responsible for any portion of its award, as sanctions or

ot herw se.
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But it is nore than the weight of contrary case |aw that
tenpers our enthusiasm for approving the power of arbitrators to
sanction counsel for m sconduct. Qur reluctance is born of a
recognition that, under prevailing standards of judicial review,
the arbitrator’s power to sanction, once established, will largely
escape judicial review. Wiile we reviewthe judicial inmposition of
sanctions on an attorney under a clearly erroneous and an abuse of
di scretion standard, Inlet Associates v. Harrison Inn Inlet, Inc.,
324 M. 254, 267-68 (1991), we are constrained to review the
arbitral inposition of the same sanctions under the narrower
standard of the Arbitration Act. Under that act, we can reviewthe
i nposition of sanctions by an arbitrator but only for m stake, CIP
§ 3-223(b)(1),(3), or for fraud, corruption, or the denial of due
process, CIP 8§ 3-224(b). W are therefore not inclined to accept
a broadening of the powers of an arbitrator while our authority to
review the exercise of those powers remains narrow. To hold
otherwise would grant arbitrators greater power to sanction
attorneys by awarding arbitration or attorney’'s fees than the
courts presently enjoy, because the power of arbitrators to do so
is less reviewable. That would be an unfortunate result, given
that arbitrators are not judges and arbitrations are not trials.
If arbitrators’ powers are to be so expanded, it should be done
expressly by rule or statute, not inferentially by this Court.

We further note that the three principal authorities relied
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upon by the arbitrator in awardi ng sanctions - Federal Rule 11, AAA
Rul es, and Maryl and Rul e 1-341 - do not provide the basis for such
an award here. Maryland Rule 1-341 only applies to conduct
commtted “in bad faith and wi thout substantial justification” and
in the course of “maintaining or defending [a] proceeding.”
Assum ng that Rule 1-341 applies to the conduct at issue here, the
arbitrator failed to make the “explicit findings of fact” required
by that rule. Zdravkovich v. Bell Atlantic-Tricon Leasing, Corp.,
323 Md. 200 (1991). Having failed to do so, the arbitrator had no
authority to i npose sanctions.

Nor does Federal Rule 11 provide authority for the
arbitrator’s award of sanctions. |t addresses conduct that is not

at issue here, nanely, the presentation to the court of a
pl eading, witten notion, or other paper” for an inproper purpose
or whi ch has no evidentiary support or is not warranted by existing
| aw or any reasonabl e extension thereof. FRCP 11(b). In this
case, the arbitrator did not inpose sanctions for any of those
reasons. She did not find that G eene’s conduct was “vexatious”
because of any pleading, notion, or other witing that he had
presented. Rather, she inposed sanctions because she found that
“throughout the ensuing arbitration, [Geene’s counsel] . . . was
variously obstructive, unci vi |, pedanti c, di srespect ful of

wi t nesses and his colleagues at the bar, and discouraging of the

process of arbitration” and that his “objections (to rel evance) and
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his vexatious pattern of examnation of wtnesses wasted
considerable time and multiplied the costs of [the] proceedings.”
Thus, the arbitrator’s award of sanctions was based upon the
attorney’s conduct during arbitration but had nothing to do with
the “signing, filing, submtting, or |ater advocating a pleadi ng,
witten notion or other paper.” Accordingly, Federal Rule 11
provided no authority for the arbitrator’s sanctions award. See
FRCP 11, Notes of Advisory Commttee on 1993 amendnents (stating
that “[t]he rule applies only to assertions contained in papers
filed with or submtted to the court”).

And finally, AAA Rule 34(d) states that an “arbitrator my
grant any renmedy or relief that the arbitrator deens just and
equitable, including any remedy or relief that would have been
avai lable to the parties had the matter been heard in a court.”
That rule was incorporated into the parties’ agreenent. But it
does not nention sanctions, and it is sinply too vague and
anbi guous for us to conclude that it granted the arbitrator the
right to i npose sanctions.

We conclude this portion of the opinion by returning to the
| anguage used by the circuit court in confirmng the arbitrator’s
award of sanctions. 1In the words of that court, it confirmed “al
fees and costs awarded pursuant to the Motion for Sanctions.” For
the reasons outlined earlier in this opinion, we believe the court

was referring only to the “arbitration fees and costs” portion of
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t he sanctions award and not the “legal fees and costs” portion of
that award. But if it didintend to confirmthe arbitrator’s award
of legal fees, that award cannot stand as it was made under
ci rcunst ances that deni ed both Geene and his attorney due process
of |aw.

It is undisputed that copies of MCR s legal bills were
forwarded to the arbitrator, but not to G eene or his attorney,
until after the arbitrator awarded MCR its |egal fees based on
those bills. MCR concedes that Geene was not provided wth
copies of its legal bills until the arbitrator had ruled on its
notion, but it maintains that this was done inadvertently. MCR
al so mai ntains that the error was “pronptly corrected . . . as soon
as it was brought to [its attorneys’'] attention.” It further
asserts that, in any event, G eene, upon receiving copies of these
bills, had an opportunity to challenge them in his Request for
Modi fication of Award, but chose not to do so.

A court may “set aside an [arbitration] award where ‘the
proceedi ngs | acked fundanental fairness.’” Parks v. Sombke, 127
M. App. 245, 254 (1999)(quoting Chillum-Adelphi Volunteer Fire
Dept. Inc., v. Button & Goode, Inc., 242 M. 509, 517 (1966)).

Mor eover, “Constitutional due process is applicable to the
assessnment of attorney’'s fees for litigation m sconduct.” Needle

v. White, Mindel, Clarke and Hill, 81 Ml. App. 463, 480 (1990).

“Fair notice and an opportunity for a hearing on the record should
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be provided.” Id. These principles are no |less applicable in
private arbitration proceedings. Blitz v. Beth Isaac Adas Israel
Congregation, 115 MI. App. 460, 475 (1997) (stating that a court
may exercise its power to vacate an arbitration award when a
“deni al of due process has tainted the legitimcy of the award”),
rev’d on other grounds, 352 Md. 31 (1998); Kovacs v. Kovacs, 98 M.
App. 289, 304-05 (1993)(“[I]f arbitration proceedings do not
conform to notions of basic fairness or due process, the court
woul d be justified in refusing to confirman award.”)

Geene did file a “Request to Mddify the Award.” In that
request, Geene argued, anong other things, that he was not
provided with an opportunity to exam ne and object to the bills.
He then asserted that he could have objected to the bills on
several grounds, “including, but not limted to, the anmount of tine
[ MCR s] counsel allegedly billed on the case, the hourly rates
charged by [MCR s] counsel and the reasonabl eness of sane, the
appropri ateness of double billing for [MCR s] two attorneys,
whether the bills represented actual bills submtted, and the
al l ocation of fees and expenses as determ ned by the Arbitrator.”

I n disposing of that request, however, the arbitrator stated
that she could not “redetermne the nmerits of any claim already
decided.” She further asserted that under Rule 35, she could only
nodi fy the award to correct “clerical, typographical, technical or

conputational errors.” W further note that under the Arbitration
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Act, an arbitrator may nodify an award only for clarification on
the foll owi ng three grounds:

| . There was an evident mscal culation of figures or
an evident mstake in the description of any
person, thing, or property referred to in the
awar d;

1. The arbitrators have awarded upon a nmatter not
submtted to them and the award may be corrected
wi thout affecting the nerits of the decision upon
the i ssues submitted; or

1. The award is inperfect in a matter of form not
affecting the nerits of the controversy.

CIP § 3-222(c)(1) and 8§ 3-223(b)(1)-(3).
Because of the narrow grounds upon which an arbitrator can

nodi fy an arbitrati on award, G eene did not have the opportunity to

challenge the award in his “Request for Mdification.” As the
arbitrator pointed out, he was I|imted to only addressing
“conputational errors.” Having been initially denied the

opportunity to oppose appellant’s request for attorney’s fees and
then t he opportunity to chall enging the ensui ng award of such fees,
except for conputational errors, Geene and his attorney, we
conclude, were denied due process of law as to the award of

attorney’s fees as sanctions.

II.
G eene contends that the arbitrator was “partial” and engaged
I n msconduct by “exceed[ing] her authority” and arbitrating his
statutory wage claim and MCR s counterclaim for fraudul ent

m srepresentation. He further clains that several “critical
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findings of the arbitrator’s Decision and Award were w t hout any
rational basis in law or fact” and “clearly rise to the |level of
gross m st ake.” And finally, he nmamintains that the arbitrator
shoul d have awar ded hi m“fees and expenses” because he prevail ed on
two out of the three issues decided by the arbitrator.

When al l eging partiality, “[t] he noving party nust prove facts
sufficient to permt an inference that there was i ndeed partiality
by an arbitrator.” Graceman v. Goldstein, 93 Ml. App. 658, 666
(1992)(citing wyndham v. Haines, 305 MJ. 269, 279 (1986)). “A
party asserting that error was conmtted by an arbitration panel
bears the burden of showing, by the record, that the error
occurred.” Kovacs, 98 Ml. App. at 303. “Mere allegations and
argunments contesting the validity of an award, unsubstanti ated by
the record, are insufficient to neet that burden.” Id. And the
noving party' s burden, we note, “is a heavy one.” Baltimore
Teachers Union, American Federation of Teachers, Local 340, AFL-CIO

v. Mayor and City Council of Baltimore, 108 M. App. 167, 182

(1996). Moreover, “‘[a] nere error in the laws or failure on the
part of the arbitrators to understand or apply the law will not
justify judicial intervention, and the <courts’ function in

confirmng or vacating a comercial award is “‘severely limted.’”
Southern Maryland Hosp. Center v. Edward M. Crough, Inc., 48 M.
App. 401, 407 (1981)(quoting Ludwig Honold Mfg. Co. v. Fletcher

405 F. 2d 1123, 1127 (3¢ Cir. 1969)). Acourt “shall not vacate the
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award or refuse to confirmthe award on the ground that a court of
| aw or equity could not or would not grant the sane relief.” CIP
§ 3-224(c). Unless an award is nade “in manifest disregard of the
law’ it will not be disturbed, as “[t]he goal in arbitrationis to
make an arbitration award the end, rather than the commencenent, of
litigation.” Birkey Design Group, Inc. v. Egle Nursing Home, Inc.,
113 Md. App. 261, 269 (1997).

Wth respect to Geene’s contention that the statutory wage
claimwas not arbitrable, we note that this Court has previously
deci ded that issue in the first appeal of this case. W decline to
revisit it under the doctrine of the |aw of the case. The “I|aw of
the case refers to the principle that i ssues once decided in a case
that recur in later stages of the sane case are not to be
redetermned.” Wiggins v. State, 90 Md. App. 549, 557 n.3 (1992).
We decided that Greene’ s statutory wage clai mwas arbitrable in MCR
of America d/b/a Mortgage Credit Reports, Inc. v. J. William
Greene, No. 135, Sept. Term 1998. In that appeal, we reviewed the
circuit court’s denial of a notion to conpel arbitration. In this
appeal, we are reviewing the circuit court’s partial denial of a
notion to vacate the arbitration award. Thus, this is a “later
stage[] of the sanme case,” and we shall not redeterm ne the issue.
Greene’ s statutory wage clai mwas arbitrable.

Geene also contends that the arbitrator exceeded her

authority in deciding MCRs counterclaim and that in doing so,
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“denonstrat[ed her partiality and m sconduct which tainted the
entire proceedings.” Geene’'s argunent is curious, because the
arbitrator found in his favor on the counterclaim W shall
nonet hel ess consi der the issue.

One of the tw arbitration provisions of the parties’
agreenent is Paragraph 6 of that agreenment. It provides that the
parties are to develop jointly for Geene “witten perfornmance
criteriaincluding achievable goals regarding steps for the grow h,
expansion or diversification” of MCR  (Enphasis added). But it
warns that Geene’'s failure to achieve the performance criteria
devel oped, or his failure to “perform any material covenant or
condition” of the agreenent, unless “by reason of illness, injury
or accident . . . shall be deened a default” under the agreenent.
According to Paragraph 6, followwing a waiting period, MR is
entitled to “term nate [the] Agreenent” if Greene has not renedied
the defaul t.

Paragraph 6 provides that if a dispute arises “as to the
term nation of [the] agreenent, such dispute shall be submtted to
arbitration.” 1In other words, any dispute over term nation of the
agreenent for Geene's failure to achieve performance goals or
“perform any material covenant or condition” of the agreement is
arbitrable.

MCR s counterclaimfor fraudul ent m srepresentati on was based

on Geene's alleged msrepresentations during enploynent
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negotiations as to his “qualifications, abilities, and comm tnent”
to MCR These clainms are intertwined with Paragraph 6 of the
parties’ enploynment agreenment. The arbitration clause in Paragraph
6 provides that a dispute over term nation of the agreenment shal
be resolved in arbitration. The agreenent could be term nated for
Geene’'s failure to achieve performance goals or “perform any
mat eri al covenant or condition” of the agreenent. That the parties
were to establish performance goals by nutual agreenent and in
“good faith” was certainly a “material covenant or condition” of
the agreenent, and any alleged m srepresentation by G eene as to
his qualifications and abilities necessarily inplicates his
obligation to negotiate in good faith with MR in setting
performance goals. Thus, MCR s counterclai mwas arbitrable.

G eene contends that “critical findings of the arbitrator’s
Deci sion and Anard were without any rational basis in lawor fact”
and “clearly rise to the | evel of gross mstake.” Specifically, he
attacks the arbitrator’s conclusion that sufficient “default notice
was given to Geene,” alleging that the evidence upon which she
based that finding was insufficient. He also clains that the
arbitrator “illogically” found that Geene' s disclosure of his
sal ary reduction violated Paragraph 7 of the parties’ agreenent.
He further asserts that if that disclosure occurred, it was a
result of “MCR s breach of the Agreenent by fraudul ently seeking to

I nvoke paragraph 7 of the agreement based on its fal se assertions
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of conpany-w de sal ary reductions.” He argues that “[i]n |ight of
MCR s fraudul ent conduct, MCR is estopped from invoking the
provi si ons of paragraph 8 toits benefit.” Finally, G eene asserts
that the arbitrator “lost all sense of neutrality when she accepted
MCR s late filing of a Mdtion for Sanctions and recei ved, ex parte,
bills supporting the notion.”

As we have previously addressed Greene’s assertions as to the
| ate and ex parte subm ssion of docunments, we need not do so now.
Greene’ s remai ning argunents require us toreviewthe nerits of the
arbitration award. That, we generally shall not do. International
Association of Firefighters, Local 1619 v. Prince Georges’s County,
74 M. App. 438, 444 (1988)(“Courts generally refuse to review
arbitration awards on the nmerits. . . .”). “[A] nere error in the
laws or failure on the part of the arbitrators to understand or
apply the law will not justify judicial intervention.” Southern
Maryland Hosp. Center, 48 M. App. 401, 407 (1981). Mor eover,
“InJot only is an arbitrator’s fact finding and contract
interpretation accorded great deference, but its interpretation of
the law is accorded deference as well.” Upshur Coals Corp. V.
United Mine Workers of America, 933 F.2d 225, 229 (4' Cr. 1991).
“The interpretation of arbitrators nmust not be di sturbed as | ong as

they are not in ‘manifest disregard of the |aw. Southern
Maryland Hosp. Center, 48 M. App. at 407 (quoting Ludwig Honold

Mfg. Co. v. Fletcher, 405 F.2d 1123, 1128 (3 Cr. 1969)).
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““Mani fest disregard” of the law is “‘sonething beyond and
different froma nere error in the law or failure on the part of
the arbitrators to understand or apply the law '~ Baltimore
Teachers Union, 108 M. App. at 180 (quoting Board of Educ. v.
Prince George’s County Educators’ Ass’n., 309 Md. 85, 102 (1987)).
See also Upshur Coals Corp., 933 F.2d at 229 (quoting San Martine
Compania de Navegacion, S.A. v. Saguenay Terminals Limited, 293
F.2d 796, 801 (9" Cr. 1961)). It occurs “‘when arbitrators
understand and correctly state the law, but proceed to disregard

t he sane. San Martine Compania de Navegacion, S.A., 293 F.2d at
801. Qur review of the arbitrator’s decision reveals no such
di sregard of the |aw

W also find unpersuasive Geene’s contention that the
arbitrator should have awarded him “fees and expenses” because he
prevailed in two of the three issues before the arbitrator. The
arbitration provisions in the parties’ agreenent state that “fees
and expenses . . . shall be bourne solely by the party agai nst whom
the decision is rendered.”

Pursuant to the parties’ agreenent, the arbitrator was
authorized to award costs to the prevailing party. But here there
is an issue as to who actually was the “prevailing” party. Geene
mai ntai ns that, because the decision was rendered in his favor on

two of the three issues before the arbitrator, he was entitled to

“fees.” But he points out that he “received no award and MR
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recei ved an award constituting approximately 70%of its attorney’s
fees.”

It is unclear, however, whether G eene contends that, since
the arbitrator decided two i ssues in his favor, he shoul d have been
awar ded “fees” with respect to those issues, or whether Geene is
clai m ng that since he prevailed on two out of three i ssues, he was
entitled to an award of “fees” and MCR was not. Either way, we
find no nerit to Greene’s position.

To resolve this question, we return to the |anguage of the
parties’ agreenent. The agreenent states that “fees and expenses

shal |l be bourne solely by the party agai nst whomt he deci si on
is rendered.” It inpliedly |leaves to the arbitrator’s discretion
as to which party prevail ed. In this instance, the arbitrator
apparently concluded, with sone justification, that the principal
i ssue before her was G eene’s breach of contract claim and that
nost of the tine, noney, and energy of the parties was spent in
l[itigating that issue. Indeed, the validity of G eene’s back wages
cl ai mwas conceded by MCR before the proceedi ngs began. W see no

reason to disturb the arbitrator’s conclusion as to this issue.

JUDGMENT VACATING ARBITRATOR’S AWARD OF
ATTORNEY’'S FEES IS AFFIRMED.

JUDGMENT CONFIRMING ARBITRATOR’S AWARD OF

-37-



SANCTIONS AGAINST GREENE AND GREENE’S
COUNSEL IS REVERSED.

COSTS TO BE PAID BY APPELLANT.
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VWhile | concur in the judgnent, | am concerned about parties
to an arbitration proceeding conducted pursuant to an agreenent
that does not expressly authorize the arbitrator to inpose
sanctions for conduct that a court could i npose under Maryl and Rul e
1-341. Agreenents to arbitrate are favored because all parties to
a dispute can benefit from a properly conducted arbitration
pr oceedi ng. Blitz v. Beth Isaac, 352 Md. 31, 44 n. 13 (1998).
Rambo tactics, however, are just as out of place in an arbitration
proceeding as they are in a judicial proceeding.

The Court of Appeals has nmade it clear that the Maryl and
Lawyers’ Rules of Professional Conduct (MRPC)have “the force of

| aw,” Post v. Bregman, 349 M. 142, 164 (1998). | am therefore
persuaded that, when the arbitration agreenent does not authorize
the arbitrator to i npose sanctions on a | awer who is “throughout
the . . . arbitration, . . . obstructive, discouraging of the
process of arbitration, [and whose] objections . . . and

exam nation of w tnesses wasted considerable tine and nultiplied
the costs of [the] proceedings,” Maryland |law entitles the party
who has been victimzed by such m sbehavior to assert a separate
civil action, against the offending party and/or the attorney for

the of fending party, in order to recoup reasonabl e - but needl essly

incurred - costs and counsel fees.
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