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Appel l ee Lynn S. Chertkov filed on 8 February 1995 a petition
for review of an order of the State Board of Social Wrk Exam ners
(the Board) inposing sanctions on her for multiple violations of
the Health Qccupations Article. The Crcuit Court for Montgonery
County adopted every one of the Board' s findings of fact, but it
determ ned that the six-nonth suspension of appellee’s license to
practice social work was arbitrary and capricious. The court
nodi fied the Board s sanction by reduci ng the suspension period to
one nonth and subsequently denied the Board’s notion to alter or
amend judgnent. The Board noted this appeal in a tinely fashion
and presents the follow ng questions, which we have recast as
bi f ur cat ed:

1. Dd the circuit court err in its
determ nation that the suspension portion

of appellee’ s sanction was arbitrary and
capri ci ous?

2. Did the «circuit court err in its
reduction of the suspension period to one
nmont h?

The answer to the first question is affirmative, and we reverse
W t hout addressing the second.
FACTS

Appellee is a social worker |icensed by the Board of Soci al
Wrk Exam ners. In 1981, she and her then-husband, Keith Wagner,
who is also a licensed social worker, formed an organi zation call ed
the Montgonmery County Famly Life Center (the Center) to provide
t herapeutic counseling for severely disturbed children and their

fam i es. Appel | ee was President and Executive Director of the



Famly Life Center and was responsible for clinic supervision
whi | e Wagner served as Vice President and dinical Drector and was
responsible for billing. The Center applied for and received in
Cct ober 1982 status as a provider in the Maryland Medical
Assi stance Program commonly referred to as “Medicaid.” Medicaid
regulations require that any service billed to the Medi caid program
must be provided to the person whose nane appears on the Medicaid
card, on the stated date, and in the manner prescribed. These
regulations also require the provider to make and keep
cont enpor aneous notes of all individual and group therapy sessions.
The Center utilized several irregular billing practices, npbst
of which were masterm nded and carried out not by appellee but only
by Wagner and Ms. Jane Margolius, the Center’s billing clerk. For
exanple, the Center had a policy to bill Medicaid for a schedul ed
t herapy session if notice of cancellation was not received forty-
ei ght hours prior. In light of other billing practices, however,
such a policy seens hardly necessary. Services were regularly
billed to Medicaid in conformty with each patient’s treatnment plan
but regardl ess of whether the specific service billed was actually
performed. Goup therapy was billed for each patient assigned to
t he group but w thout consulting attendance records and regardl ess
of whether the patient actually attended. Sone group therapy
sessions were billed for patients who the Center knew were no
| onger attending at all. Sonme individual therapy sessions
occurring at a tinme when the patients’ Medicaid nunbers were
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invalid were billed as occurring nonths earlier. Under a concept
called “intensity of service,” individual therapy sessions were
billed for individual attention during group sessions or for school
visits, tel ephone visits, and even discussions in staff neetings.
Medi caid was often billed in advance of service even if the service
was never provided, and billings were submtted for days on which
the entire Center was closed. | ndi vi dual therapy sessions were
once billed for those patients whose parents attended a Center
party.

In 1984, at a tine before the institution of many of the above
billing practices, the State Medicaid programconducted a limted
inquiry into the Center’s practices. The State requested that the
Center provide treatnent records for ten Medicaid patients. The
Center, however, did not have a policy of making treatnment records
for every individual visit and instead supplied the patients’
treatnment plans. The State informed the Center that such docunments
were not sufficient and that it needed to provide the
cont enpor aneous notes regarding treatnent. The Center staff
t hereupon recreated the notes for the required patients and dates
and sent the information to the State. The State closed its
inquiry with no further action.

In 1989, the State began a separate audit and requested
treatnment records for twenty-six patients. For a variety of
reasons, these records were not conplete. Appellee directed the
staff to reconstruct the requested notes as best they could
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renmenber, but she never specifically instructed anyone to create
phony not es. One therapist infornmed appellee that he would not
create notes concerning some non-existing treatnent sessions with
appel l ee’s daughter, who was a regular patient at the Center.
Appel l ee herself <created the fraudulent notes concerning her
daughter’s non-existent sessions. There is no evidence she
participated in any other aspect of the record reconstruction.
After the notes were sent to the State, appellee circulated a
menorandumto the staff outlining the manner in which therapy notes
were to be made in the future. The nmeno instructed them never to
i ndi cate an absence in their notes but instead either to | eave a
bl ank space at the date of the absence or to wite in sone
i nformati on about the child.

On the basis of the docunents provided, the State suspected
fraud and executed a search warrant, seizing docunents, clinical
files, and conmputers from the Center. Anong the documents were
several incrimnating comunications between WAgner and Margol i us
detailing their fraudulent billing practices. Crim nal charges
were filed agai nst Wagner, Margolius, and appellee. Margolius pled
guilty to felony Medicaid fraud in Decenber of 1990. Wagner
followed suit in June of 1991, agreeing to plead guilty to Medicaid
fraud and conspiracy to commt Medicaid fraud. Both agreed to
testify against appellee as part of their plea agreenents.

Appel l ee pled guilty to one count of m sdeneanor Medicaid fraud for



collateral billing® and entered an Alford plea to one m sdeneanor
count of conspiracy to commt Medicaid fraud.

The Board then filed disciplinary charges agai nst appell ee,
alleging four violations of the Health Occupations Article. The
speci fic charges were that she

“Violate[d] the code of ethics adopted and
publ i shed by the Board,” Ml. Code Ann., Health
QCcc. § 19-311(7);

“[Wa] s convicted of or pleaded guilty or nolo
contendere to a felony or to a crime involving
noral turpitude, whether or not any appeal or
other proceeding is pending to have the
conviction or plea set aside,” id § 19-311(8);
“WIllfully majde] or file[d] a false report or
record in the practice of social work,” id. 8
19-311(12);

“Submt[ted] a false statenent to collect a
fee,” id. 8§ 19-311(14).

Adm ni strative Law Judge (ALJ) Merry C.  Hudson nmade over two
hundred findings of fact in the course of determning that appellee
had vi ol ated subsections (7), (8), and (13), but that insufficient
evi dence existed to find a violation of subsection (12). At that
tinme, the Board s prosecutor did not request any specific sanction.
The ALJ noted that appellee’'s violations “nust be considered

serious” and that her behavior “adversely affects the public

Col lateral billing is the practice of billing a Medicaid
reci pient for services rendered to a relative who i s not
Medi cai d-eligible. Appellee billed Medicaid $461 for treating a
Medi cai d-eligible child, when treatnent was actually provided to
the child s nother. Collateral billing is allowabl e under
certain circunstances not here present.
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interest and reflects poorly on the profession.” On the other
hand, the ALJ noted that except for the instant case appell ee had
“an exenplary record,” and comented on “the innovative treatnent
prograns [appellee] established at the Center, as well as her
personal comm tnent and dedication to the service of her clients.”
After considering the nature and severity of the violations and
wei ghi ng them agai nst the mtigating evidence, the ALJ recommended
that appellee’s |Iicense be suspended for one year and that she be
pl aced on probation for two years.

Appel l ee filed exceptions to the ALJ's recommendation with the
full Board, and although she argued that there was no basis for
such “a significant sanction,” she did not nmake a specific
exception to the length of the sanction. After a hearing, the
Board adopted all of the ALJ's findings of fact and anal ysis except
with respect to the sanction. Wt hout expressing any specific
di sagreenent with the ALJ regarding the sanction and, in fact,
after repeating substantially all of the ALJ's analysis thereon,
t he Board stayed six nonths of the one-year suspension and retained
the two year probationary period.

Appellee filed a petition for review in the circuit court,
chal | engi ng each finding of a violation and al so arguing that the
sanction was arbitrary and capricious for being disproportionate to
the sanction inposed on Wgner. Appel | ee cl ai mred Wagner had
received only a thirty-day suspension, and characterized her own
suspension as “twelve tines” as severe. Her argunent was that the
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Board had puni shed her for refusing to bargain for a sanction, in
contrast to Wagner, who apparently had bargained for a reduced
sanction. She further alleged that the Board inproperly adopted
the rationale set forth in a single sentence of the Board
prosecutor’s responsive brief before the Board:

The fact that other participants in the

Medi caid scam admtted liability and entered

into an agreenent, whereby they received |ess

puni shrent tha[n] [appellee], who is either in

deni al or has del uded herself and chose not to

negoti ate an agreenent with the Board, should

have no beari ng on t he ALJ’ s and,

subsequently, the Board’'s sanctioning the

m sconduct comm tted.
The Board responded to this argunment by asserting that the circuit
court did not have any factual basis on which it could find
appel l ee’s sanction to be disproportionate to the one inposed on
Wagner, because the record contained “no indication of the terns of
any sanction given to M. Wgner.”

The circuit court upheld every aspect of the Board' s deci sion
except the sanction. In that regard, the court stated, “[I]t
strains belief that the Board woul d nmete out a suspension six tinmes
| onger to [appellee] than to the perpetrator of the actual frauds
[ Wagner], who displayed flagrant disregard for Medi cai d
regul ations, the Board's Code of Ethics, and the law.” The court
found both sufficient evidence of WAagner’s sanction and sufficient
preservation of the issue in a single transcript reference to
Wagner’s 30-day suspension made by counsel for appellee during

openi ng argunents at the exceptions hearing before the Board. As
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for the prosecutor’s statenent in his responsive brief to the
Board, the court wote, “This statenent raises the troubling
possibility that the Board m ght have thought it permssible to
sanction Petitioner nore severely because she exercised her
statutory rights and did not admt responsibility.” The court
clainmed that the Board had determ ned that appellee’ s sanctionable
conduct was not as extensive as that of either Wagner or Margoli us.
Considering this in light of appellee’'s good reputation and
dedi cation to her clients, the court found, “[T]he inposition of a
one year suspension, wth six nonths stayed, was arbitrary and
capricious.” Thereupon, the court nodified the suspension such
that all but thirty days of the one year period was stayed. The
sanction was upheld in all other respects.
DI SCUSSI ON

The Board alleges that the sanction it inposed is neither
arbitrary nor capricious and that the lower court erred in
conparing it to a separate sanction concerning separate facts, the
terms of which were not factually supported in the record.
Appel | ee responds that the circuit court properly evaluated the
relative severity of the two sanctions and that its finding of
arbitrariness and capriciousness is adequately supported by the

record.?

2There is no allegation before us that the Board failed
adequately to articulate why the instant sanction was an
appropriate exercise of its discretion. Consequently, we have no
occasion to consider any application of Maryland State Retirenent
Agency v. Del anbo, 109 Md. App. 683 (1996).
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Judicial review of the Board' s final decision is authorized by

Md. Code Ann., Health Gcc. 8 19-313(b), and is to be governed by
the Admnistrative Procedures Act, MI. Code Ann., State Gov't § 10-
222. According to subsection (h) of the latter statute, a
review ng court may:

(1) remand the case for further proceedi ngs;

(2) affirmthe final decision; or

(3) reverse or nodify the decision if any

substantial right of the petitioner may have

been prejudi ced because a finding, conclusion,

or deci sion:

(1) is unconstitutional;

(11) exceeds the statutory authority or
jurisdiction of he final decision naker;

(1i1) results froman unl awful procedure;

(iv) is affected by any other error or

| aw;
(v) IS unsupported by conpet ent
material, and substantial evidence in

l[ight of the entire record as submtted,
or

(vi) is arbitrary or capricious.

Qur role in reviewwng an admnistrative agency decision is
precisely the sane as that of the circuit court, and we apply the
sane standards of review as those applied bel ow Depart nent of
Health and Mental Hygiene v. Shrieves, 100 Ml. App. 283, 303-04
(1994). Judicial review of agency action has been described as
“narrow.” United Parcel Serv. v People’ s Counsel for Baltinore
County, 336 Mi. 569, 576 (1994). Reviewis generally restricted to

t he evidence developed before the agency, although in sone



circunstances the circuit court nmay receive additional evidence of
arbitrary or capricious action. Ad + Soil, Inc. v. County Commirs
of Queen Anne’s County, 307 Md. 307, 321-22 (1986). Fi nal agency
decisions are presunptively correct, and a court nust show
deference both to findings of fact and drawi ngs of inferences by an
agency. Li berty Nursing Cr., Inc. v. Departnent of Health and
Mental Hygi ene, 330 Md. 433, 442-43 (1993). A court should never
substitute its own judgnent for that of the agency. Bernstein v.
Real Estate Commin, 221 Md. 221, 230-32 (1959).

We review here only the severity of the sanction inposed by
the Board, as no other appeals have been taken from any other
aspect of the case, and our primary concern is the “arbitrary or
capricious” standard contained in 8 10-222(h)(3)(vi). I n many
prior cases, the “arbitrary or capricious” standard is treated as
nothing nore than the default status resulting when an agency
action fails either the substantial evidence test or the legality
tests contained el sewhere in subsection (h)(3). See, e.g., Msenan
v. County Council, 99 MJ. App. 258, 262 (1994); Mortinmer v. Howard
Research, 83 M. App. 432, 441 (1990). The substantial evidence
test is applied to agency findings of fact and requires “such
rel evant evidence as a reasonable m nd m ght accept as adequate to
support a conclusion.” Doctor’s Hosp. v. Maryland Heal th Resources
Pl anning Conmin, 65 MI. App. 656 (1986). Per haps because the
lions share of our adm nistrative |aw cases involves review of
agency factual findings, we often describe the reviewing court’s

role as limted to determ ning solely whether the agency’ s action

10



is supported by substantial evidence and is not contrary to |aw,
W thout even nentioning the arbitrary or capricious standard.
E.g., United Parcel Serv., Inc. v. People’ s Counsel, 336 M. 569,
577 (1994). We have sonetinmes even coll apsed the legality test
into the mx and referred to the product as the “fairly debatabl e
test”:

I n maki ng a determ nation of whether the Board

of Appeals’ decision is arbitrary, illegal or

capricious, the reviewing court mnust decide

whet her the question before the agency was

fairly debatable. An issue is fairly

debatable if reasonable persons could have

reached a different conclusion on the evidence

and, if so, a reviewng court rmy not

substitute its judgnent for that of the

adm ni strative agency. The fairly debatable

test is analogous to the clearly erroneous

standard under Rule 8-131(c) and a decision is

fairly debatable if it is supported by

substantial evidence on the record taken as a

whol e.
Mortimer, 83 MI. App. at 441.

The instant case is sonewhat out of the ordinary because we
are review ng an agency’s selection of a specific sanction fromthe
w de range of possibilities before it. Under Health Ccc. 8§ 19-311,
the Board is authorized to “reprimand any |icensee, place any
| i censee on probation, or suspend or revoke a |license” if any one
of sixteen types of m sconduct occurs. There are no further
statutory restrictions or guidelines inposed on the exercise of the
Board’s discretion in this regard. As is true for all professional
i censi ng boards, the disciplinary actions of the Board of Soci al
Work Exam ners are supposed to be “a catharsis for the profession

and a prophylactic for the public,” not a punishnent. MDonnell v.
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Commin on Medical D scipline, 301 Ml. 426, 436 (1984). Yet the |aw
gives broad discretion to the Board to select the appropriate
sanction for professional msconduct, and this species of
discretion is quite different in nature fromthat involved in the
nmore comon “up-or-down” types of agency deci sions, such as making
factual determ nations or deciding whether to grant a particular
petition. In cases of the forner, broader type of agency
di scretion, the arbitrary or capricious test may provide a | evel of
judicial review beyond that provided by the substantial evidence
test, which is primarily designed for reviewmng the latter type of
agency action.

Even in cases review ng the severity of agency sanctions for
arbitrariness or capriciousness, sone Maryl and cases have di sposed
of the entire issue purely on the basis of whether the decision to
i npose a sanction satisfies the substantial evidence test. Board
of Educ. of Prince CGeorge’s County v. \Wael dner, 298 Ml. 354, 363-64
(1984); Hoyt v. Police Coormir of Baltinmore City, 279 Ml. 74, 90-93
(1977) . In doing so, the Court appears not to be review ng the
degree of the sanction at all. In other cases, however, the Court
has applied the arbitrary or capricious standard to review the
severity of a sanction, even though the decision to sanction
satisfies the substantial evidence test. Resetar v. State Bd. of
Educ., 284 M. 537, 561-63 (1979). In Resetar, for exanple, the
Court of Appeal s upheld an agency sanction agai nst the charge that
it was too severe under the circunstances of the case. The Court

noted, “It is inpossible to catal ogue just what would or woul d not
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constitute arbitrary action on the part of an agency ... 1in
I nposi ng sanctions, since each situation nust be judged on its own
facts.” ld. at 562. O her viable theories of arbitrary or
capricious sanctions may include taking inproper information into
consideration in selecting the sanction, id. at 561-62, or
devi ati ng unexpl ainedly fromprior established precedents. Eaton
v. Rosewood Ctr., 86 M. App. 366, 374-76 (1991) (citing Montgonery
County v. Anastasi, 77 M. App. 126, 137 (1988)).

Appel l ee’s argunent is that it was arbitrary or capricious for
her sanction to be nore severe than that inposed on WAgner because
Wagner was “nore cul pable” than appellee in engaging in the fraud
at the Center. W first point out that, to the degree that this
issue is at all dependent on the substantial evidence test, we find
anpl e evidence in the record to support the inposition of the one-
year suspension wth six nonths stayed plus the two-year
probationary peri od. The appropriateness of this particular
sanction was “fairly debatable,” as is denonstrated by the fact
that the ALJ originally suggested no six-nonth stay during the
year’ s suspensi on.

We reject the lower court’s efforts to ascribe an inproper
notive to the Board via the Board prosecutor’s witten brief. W
review the agency’s decision, not argunents before the agency.
Wllianms v. MCardell, 198 M. 320, 330 (1951) (“[Ordinarily
courts are concerned with results rather than nmethods. They review
t he action, not the opinion, of the board.”). The Board s deci sion

is supported by substantial evidence and indicates no inproper
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considerations. It was error to read any external statenent into
the Board’ s decision. Furthernore, the |lower court interpreted the
prosecutor’s statement as if it evinced a desire to punish appellee
for failing to engage in bargaining, but such a reading is
precisely the opposite of what the plain | anguage of the statenent
inparts. The statenent posits that any bargai ni ng engaged in by
ot hers “shoul d have no bearing on” appellee’s sanction, i.e., that
appel | ee shoul d be sancti oned based on the circunstances of her own
case and not with reference to any other case. Thi s statenent
affords no basis for concluding that the Board inproperly sought to
puni sh appellee for failing to engage in bargaining.

Appel l ee’ s argunent of disparate treatnent is dependent upon
denonstrating that her sanction is actually harsher or nore severe
t han Wagner’'s; the claimnust fail due to the |ack of any evidence
in the record setting forth the ternms of Wagner’'s sanction. The
| oner court relied exclusively on an oral statenent made by counsel
for appellee in argunent before the Board. Oal argunents are not
evi dence. ken v. State, 343 M. 256, 317 (1996). There is
nothing else in the record showing the ternms of Wagner’'s sancti on.
A substantially simlar situation was present in Eaton, when the
appellant clainmed that the Secretary of the Departnent of
Personnel s decision to intervene in the case was an arbitrary or
capricious act, since the Secretary had never before intervened in
any other case. W noted, “[Appellant’s] argunent fails for
several reasons, not the least of which is the fact that the record

is devoid of any evidence concerning the frequency, or, for that
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matter, infrequency with which the Secretary has overruled the
decisions of [the Secretary’'s Designee].” 86 M. App. at 375.

W are aware that appellee provided the circuit court with a
copy of a public notice of WAgner’s thirty-day suspension as an
exhibit to a reply brief, but that docunent never becane part of
the record. The lower court was sitting as a review ng court and
coul d not consider new evi dence, except according to 8§ 10-222(f) of
the Adm nistrative Procedure Act, which was not invoked here and
whi ch woul d have required a remand. Even if the |ower court could
have re-opened the record to admt new evidence, there is nothing
to indicate that it did so, and the court in its nenorandum
declined to place any reliance on this docunent. Simlarly, when
the Board finally submtted a copy of Wagner’s actual sanctioning
docunent as an exhibit to its notion to alter or anmend the court’s
j udgnent, such evidence was not properly entered into the record.
Because the record contains no evidence of the terns of Wagner’s
sanction, appellee’s claim that her sanction is out of al
proportion to Wagner’'s sanction cannot be sustai ned.

There are, of course, other problens with appellee’ s argunent,
whi ch we address briefly. Sanctioning is primarily individualized
in nature; there is no right to receive the sane sanction as a co-
participant in the underlying m sconduct. See Hoyt, 279 Ml. at 88.
Moreover, the record indicates that appell ee and Wagner engaged in
very different types of m sconduct and were not necessarily being
sanctioned based on the sane acts. The Board adopted ALJ findi ngs

t hat appellee engaged in collateral billing, fabricated therapy
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notes for her daughter’s billing records, and instructed the staff
never to note a patient’s absence. There is no finding that \Wagner
took part in these acts. Wagner and Margolius engaged in |long-term
fraudulent billing practices, of which appellee apparently knew
nothing. The record does not even indicate the specific violations
supporting Wagner’s sanction, nor which specific acts constituted
such violations. Under these circunstances, there is no basis for
directly conparing the severity of the respective sanctions.
Contrary to appellee’s contentions and the | ower court’s findings,
there is no indication from the record that the Board found
Wagner’ s m sconduct to be “nore cul pable” than appellee’s in any
rel evant sense. Furthernore, the Board may have (and shoul d have)
based its sanctions on all the circunstances of the two cases
before themand not just on the parties’ conduct. Appellee alleges
t hat Wagner bargained with the Board for a consent sanction, and,
if true, this fact alone could support a decision by the Board to
i npose a | esser sanction on Wagner than he would have otherw se
received, further attenuating the conparability of Wgner’'s and
appel | ee’ s sancti ons.

We al so note that, having had the opportunity to review the
terms of Wagner’'s sanction even though it is not a part of the
record, it is by no nmeans clear that his sanction is |ess harsh
than appellee’s. The lower court focused only on the duration of
t he respective |license suspensions, but the conplete sanction al so
includes probationary restrictions, which differ greatly.

Appel l ee’s probationary period is tw years in duration and
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commences at the end of her |icense suspension. Wth the
successful conpletion of probation, she may petition for full re-
i nstatement. \WAgner’s probationary period began imediately and is
indefinite, although he may petition to termnate his probation
after three years. Wiile both were instructed to take an ethics
course, Wagner was also forced to take a business course. Wile
both were to be supervised by a nentor, Wagner was al so subjected
to a therapist’s supervision. Unli ke appell ee, Wagner nmay be
i medi ately suspended from practice with only twenty-four hours
noti ce upon recomendation by either his nmentor or his therapist.
Wth Board approval, his therapist or nmentor may demand additi onal
probationary restrictions. Hs license is made explicitly
revocabl e upon the occurrence of any further violation, and even
when he petitions to end his probation after three years, the Board
reserved the right to make further nodifications. Wagner is
clearly subjected to nore thorough supervision over a |onger
probationary period, but the |ower court apparently was not aware
of this aspect of the sanctions when it determned fromthe limted
record that appell ee was sanctioned “nore severely” than \Wagner.
Because there is no basis in the actual record for the | ower
court’s conclusion that appellee’s sanction was any nore severe
than Wagner’s, appellee’s claim that the Board' s sanction was
arbitrary or capricious fails. W reverse the |ower court’s order
and remand with instructions to affirmthe Board' s order. W thus

have no occasion to address the Board' s further argunent.
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JUDGVENT REVERSED, CASE
REMANDED TO THE CI RCU T COURT
W TH | NSTRUCTI ONS TO AFFI RM THE
ORDER OF THE STATE BOARD OF
SOCI AL WORK EXAM NERS.

COSTS TO BE PAI D BY APPELLEE.



