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In 1994, WMargaret C. Walters filed a conplaint with the
Maryland Comm ssion on Human Relations (the "Conm ssion"),
appel l ant, alleging that Downey Comrunications, Inc. ("Downey"),
appel | ee, had di scrim nated agai nst her because of her gender and
pregnancy. During the course of the Comm ssion's investigation
Downey threatened to take | egal action against Walters unl ess she
W t hdrew her conplaint. The Conm ssion responded by filing in the
Circuit Court for Montgonery County a petition for ex parte,
interlocutory and permanent injunctive relief, seeking to enjoin
Downey from threatening, harassing, or suing Walters. After the
circuit court denied the ex parte request, the Commssion noted its
appeal . Downey proceeded to file suit against Walters in Virginia,
where Wal ters resides.

We now consi der whet her an enpl oyer under investigation by the
Comm ssion for violation of the Maryland Fair Enpl oynent Practices
Act ("FEPA"), Maryland Code (1957, 1994 Repl. Vol.), Article 49B,
88 14-18, may be enjoined from pursuing a |awsuit against the
conpl ai nant during the pendency of the investigation and before the
agency has conpleted its adjudicatory function. We shall also
det erm ne whet her, based on the enployer's alleged violation of the
anti-retaliation provision of FEPA, Article. 49B, 8§ 16(f), the
Comm ssi on nmay bypass the FEPA statutory schene and obtain directly
from the circuit court a permanent injunction restraining the

enpl oyer fromfiling suit.?

1 Al though the Conmm ssion unsuccessfully sought to restrain
Downey from harassing the Comm ssion's enpl oyee, the Conm ssion has
not pursued that request in this appeal.



Mul tiple issues have been raised by the parties. The first of
these is presented by Downey; the remaining issues are presented by
t he Conmm ssi on:

|. Wether this matter is noot?

1. Wiether the lower court erred in refusing to enjoin
Downey from harassing and threatening to take civil
action against Margaret Walters for filing an enpl oynent
di scrimnation conplaint with the Maryl and Conmi ssion on
Human Rel ati ons?

A.  \Wether the lower court erred in finding that
the Comm ssion had not net its burden of show ng
i rreparabl e harnf?

B. Wether there is a likelihood of success on the
merits of Walters's case?

C. Wiether it is against the public policy of the
State of Maryland to permt a respondent,
conpl ained against before the Commssion, to
threaten and/or file suit against a conplainant
bef ore t he Conmm ssi on has conpl et ed its
i nvestigation?

D. Wether refusing to issue the injunction caused
greater harmthan issuing the injunction would have
caused to the Appellee?

L1l VWether the lower court erred in interpreting
Article 49B, Section 12 of the Maryland Code to permt a
respondent enployer to threaten to bring a civil action
agai nst a conplainant for filing an enploynent
discrimnation conplaint, despite the respondent's
retaliatory notive?

A Wet her threatening to file a civil action
agai nst a conplainant by a respondent conpl ai ned
against in an enploynent discrimnation conplaint
constitutes retaliation under Article 49B, Section
16(f)?

B. Whet her the threats and/or institution of a
civil suit against Walters for refusing to w thdraw
her enpl oynent discrimnation conplaint was for the
i nperm ssi ble purpose of retaliating against her
for the exercise of her protected right?
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We shall affirmthe denial of the ex parte injunction. As the
trial court did not resolve the Commssion's requests for
interlocutory and permanent injunctions, however, we shall discuss
these matters for the guidance of the court. W conclude that,
prior to the agency's resolution of its investigatory and
adj udi catory functions, an enployer may be enjoi ned from pursuing
a lawsuit against a claimant, if the suit involves essentially the
sanme issues wunder consideration by the Conmm ssion, and the
Comm ssi on has subject matter jurisdiction. W conclude, further,
that the Comm ssion nay not bypass the FEPA statutory schenme and
obtain a final injunction from the circuit court, based on a
determ nation that an enployer has violated FEPA' s anti-retaliation

provi si on.

FACTUAL BACKGROUND

On June 9, 1994, Walters, who is a resident of Arlington,
Virginia, filed with the Conm ssion a sworn conplaint against
Downey. In her conplaint, Walters alleged that, in April 1994, she
had applied for a "manager of client service" position. She
further stated that she was "extensively interviewed for the
position on separate occasions" and that, on June 1, 1994, Harvey
Ri chnrond, the vice president of sales and narketing, orally
extended an offer of enploynent. This oral offer was followed by
a witten confirmation letter dated June 3, 1994.

Walters contended that, on June 7, 1994, she called Ri chnond
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and accepted the offer. At the sane tine, she advised himthat she
was pregnant and that her baby was due in Cctober 1994. Walters
al l eged that R chnond then indicated to her "that he woul d manage
the situation internally."” Later that sanme day, according to
Walters, Richnond infornmed her that the conpany had agreed to
purchase a new data base system and that the requirenents for the
position for which she was to be hired had therefore changed. As
a result, Richnond rescinded the job offer. Two days | ater,
Walters filed her charge with the Comm ssion, alleging that Downey
had discrimnated against her on the basis of her gender and
pregnancy, in violation of FEPA. ?

Downey, an Illinois corporation that publishes nmagazi nes such
as Mlitary Life, Mlitary Gocer, and MIlitary Exchange, clains
that Walters never applied for a position with Downey. |nstead,
Downey clainms that Walters applied for a position with, and was
offered a position by, Mirketing & Managenent |Information, Inc.
("MM"), a conmpany that is |located on the sanme floor of an office

bui | di ng as Downey. According to Dowey, MM is a District of

2 Article 49B, 8§ 16(a)(1l) provides, in pertinent part, that it
is an unlawful enploynent practice for an enployer to "fail or
refuse to hire or to discharge any individual, or otherwise to
discrimnate against any individual wth respect to his
conpensation, terns, conditions, or privileges of enploynent,
because of such individual's . . . sex . .

Article 49B, 8 17 requires that disability due to pregnancy or
childbirth be treated l|like other tenporary disabilities for
pur poses of such terns of enployment as health and disability
i nsurance, sick leave, the availability of extensions, and the
accrual of seniority.
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Col unmbi a corporation that processes and distributes sales and
mar keting data. Downey alleges that Richnond's offer to Walters
was on MM | etterhead.

The record contains a photocopy of a letter that purports to
be the offer letter from Richnond to Walters; the letter is, in
fact, on MM |etterhead. It does not appear, however, that the
Comm ssion submtted this letter to the circuit court in connection
with its petition for injunctive relief. Rather, the Conm ssion
attached the letter as an exhibit to its nmenorandumin support of
a sinultaneous petition to enforce a subpoena duces tecumthat it
had served on Downey. The next succeeding paper in the record is
a list of Downey enpl oynent benefits. In its effort to enforce the
subpoena, the Comm ssion contended that the list of Downey
enpl oynent benefits was nailed to Walters with the offer letter.
In addition, the record contains a Federal Express mailing |abel
that identifies the sender as "Harvey A Richnond" of "Downey
Communi cations” and the recipient as Walters. It also appears from
t hese docunents that Downey's nailing address is the same as MM's
mai | i ng addr ess.

The record also contains a letter to Walters from Downey's
| egal counsel, Alan M Gayson and Fred A. Cohen, dated June 27,
1994. The letter stated that Downey was "very proud of its |ong,
unbl em shed record of fair and equal enploynent practices, which
has never been questioned before."” Counsel wote:

Downey wants you to know that there is nothing about you,
including the fact that you are pregnant, that had any
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i nfl uence whatsover on the requirenment to delay the

chal I enged hiring decision. The offer that was nmade to

you was not consunmmat ed because of busi ness circunstances

that did not exist at the tinme the offer was nade.
The letter explained the change in Downey's conputer operating
system and said: "Your pregnhancy was in no way involved in the
decision to delay hiring," and, "W are sorry that vyou feel
di scri m nated agai nst because you were pregnant."”

Counsel added that Downey  "under st [ ood] [Wal ters' s]
di sappoi ntnent, " and, "[i]n this spirit,” Downey offered to settle
Walters's claimby paying her the after-tax difference between one
year of the conpensation package that was offered to her and one
year of the conpensation that she was then receiving from her
enpl oyer. The letter does not contain a denial that Downey had
offered a job to Wlters or a claimthat she was pursuing the w ong
conpany.

I n Decenber 1994, Walters filed an anmended charge with the
Comm ssion, in which she added MM as a respondent. Although the
charge was submtted in Decenber 1994, it was dated June 9, 1994.
In response, Cohen, as the attorney for both Downey and MM,
contended in a letter to the Conmmssion that the charges of
di scrimnation were unfounded and that the Conm ssion |acked
jurisdiction, because the anended conplaint was filed after the

expiration of the six nonth statute of limtations, set forth in

Article 49B, § 9A.°3

3 Article 49B, 8 9A states, in pertinent part: "A conplaint
must be filed within six nonths fromthe date of the occurrence
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The Comm ssion pursued the theory that Downey and MM were
"integrated businesses" and "sister corporations.” On January 17,
1995, the Conm ssion served a subpoena on Downey, demandi ng the
production of various categories of docunents pertaining to both
busi nesses, including "[a]ll documents related to any partnerships,
joint ventures, or other conbinations or enterprises, wthout
limt, anmong, between, or involving in any way [ MM, Downey, and
certain naned individual s]," and all docunents related to Downey's
equi pnent, financing, tenporary personnel, and office supplies.*

Cohen responded on March 14, 1995 with a sharply worded letter
to El aine Sykes, the Conm ssion official assigned to investigate
Walters's conplaint. The letter repeated Downey's contention that
it was MM, and not Downey, that had nmade the enploynent offer to
Wl ters. Cohen wote: "Al you have to do is read the
correspondence in question, and see that for yourself.
Notwi t hstanding that, for the better part of a year you have
harassed Downey . . . because [it] has the m sfortune of being
| ocated on the sane floor as MM ." The letter al so contended that
the Comm ssion's subpoena constituted a "fishing expedition”
i ntended to salvage the untinely claimagainst MM by "pin[ning] an

all eged MM enpl oynent offer on [ Downey]."

alleged to be a violation of this article.”

4 Article 49B, § 11(d) of the Code enpowers the Conm ssion,
inter alia, "to issue subpoenas” and to "[c]onpel the production of
books, papers, records and docunents relevant or necessary for
proceedi ngs under the particular subtitle."
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In addition, Cohen argued that the subpoena was "not
aut hori zed" by law or by the Comm ssion's regulations, in that it
sought material that was not "relevant" or "necessary" for its
i nvestigation within the nmeaning of Article 49B, 8§ 11(d). He also
asserted that the subpoena was "grossly overbroad and burdensone"
because it effectively sought "every single docunent” in Downey's
possession and would bring Downey's operations "to a virtual
standstill for weeks." (Enphasis in original). Cohen particularly
obj ected to the Comm ssion's request for docunments pertaining to
Downey's office supplies, saying, "This exanple speaks vol unes
about the abuse your subpoena attenpts to inflict. The identity
of, e.g., the purchaser of the paper clips sheds no |light on the
issue of who allegedly discrimnated against the Conplainant."”
(Enmphasis in original).

In his criticism of Sykes's handling of the investigation
Cohen clained that she was attenpting to "harass and abuse" Downey,
and added that Sykes had been "extrenely abusive to counsel."
Cohen st at ed:

Since you had M 's all eged enploynent letter from

the start of this investigation, and you neverthel ess

i nvesti gated [Downey] for nore than six nonths w thout

any conpl aint being issued against MM, we believe that

this subpoena is a lanme effort to cover up your own

m stake. Your unprofessional conduct toward counsel for

t he Respondent supports this hypothesis. You have | ost

all objectivity, and you have no business renmaining on

this case.

Furt her, Cohen asserted that Downey would not conply with the

subpoena, and he demanded that it be w thdrawn:
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Based on these objections, you nust wthdraw your

subpoena. The Respondent w Il vigorously contest any
m sguided effort to enforce the subpoena, and seek
counter-remedies in any such proceeding. |Indeed, only

the requirenment to exhaust admnistrative renedi es keeps
t he Respondent from suing you right now.

Cohen concl uded by sayi ng:

Any effort to enforce this subpoena woul d be absurd,
but if you do so, we |look forward to the opportunity of
deposing you, and giving you a taste of vyour own
medi ci ne. Furthernore, if we have to spend the
additional tinme and effort to protect ourselves from your
excesses, be assured that we will carefully consider all
our renedies, including an action for abuse of process
agai nst you individually.

(Enmphasis in original).

Subsequent |y, Cohen warned Walters that Downey would file suit
against her if she did not withdraw her charge. The first warning
cane in a letter dated April 11, 1995 sent to Walters at her
Virginia home by certified mail. The letter asserted that Downey
and MM were separate conpanies, that Walters had applied for a
position with M and not Downey, and that her offer of enploynent
was on MM letterhead. The |letter stated:

In short, you never applied for any enploynment with
[ Downey], you never conmmunicated with [Downey], and
[ Downey] never took any enpl oynent action with respect to
you. Despite all of this, you have conplained that
[ Downey] has di scrimnated agai nst you, causing [ Downey]
to incur substantial costs in defending itself against a
totally baseless claim You have failed to w thdraw your
conpl aint against [Downey] despite being repeatedly
advi sed of your error in conplaining against the wong
conpany. |If you do not w thdraw your conpl ai nt agai nst
[ Downey] within seven days fromthe date of this letter,
t hen [Downey] will have no alternative but to pursue al
| egal renedi es agai nst you, including but not limted to
an action against you personally for nmalicious
prosecution or abuse of process.
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(Emphasis in original). On or about April 17, 1995, an Arlington
County deputy sheriff delivered another copy of the letter to
Wal ters at her hone.

On April 24, 1995, the Commssion filed a petition to enforce
its subpoena. At the sanme tine, relying, inter alia, on Article
49B, 8§ 4, the Commssion filed a petition for ex parte,
interlocutory and permanent injunctive relief, under oath, and
executed by the Comm ssion's deputy director, general counsel, and
assi stant general counsel. The petition, which was supported by an
affidavit from Sykes, alleged that Downey had threatened to sue
both Walters and Sykes, and it clained that Downey's letter of
April 11, 1995 was intended to threaten, harass, and intimdate
Walters to prevent her from proceeding with her enploynment
di scrimnation conplaint. The petition averred:

If [Downey] is permtted to continue to systematically

threaten [Walters] and the Comm ssion official charged

with the investigation of this matter, it will severely

undermne the Conmmssion's mandate to investigate

enpl oynment di scrimnation, when it is alleged and renedy

it, if found to exist.

Based on these contentions, the Conm ssion sought to enjoin Downey
from (1) "threatening" to sue Walters if she did not w thdraw her
charge, (2) threatening to sue Sykes, and (3) "taking any further
actions against Ms. Walters or other enpl oyees or forner enployees
of [Downey] or MM or other witnesses in retaliation for her
pursuing a conplaint with the Comm ssion or participating in this
i njunction proceeding."

Downey responded by filing an affidavit from Loretta Downey,
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the chief executive officer of the conpany, which asserted that
"this is a case of mstaken identity."” It also repeated Downey's
contention that it had been M, and not Downey, that had nmade the
enpl oynent offer in question, and that Downey "had no invol venent
what soever in the enploynent process.” Ms. Downey added that
Walters's "claimwas conpletely spurious, because it was known that
she was pregnant before the offer was made, and therefore her
pregnancy had no bearing on [the] withdrawal of the offer.” The
affidavit further asserted that Sykes was carrying out a "vendetta"
agai nst Downey to "cover up her m stake" of letting the six nonth
[imtations period lapse. It also repeated the allegation that the
Commi ssion's subpoena was too broad and burdensone.

In the concluding paragraphs of the affidavit, M. Downey
st at ed:

[ Downey] is struggling; we just stopped publication
of our flagship magazine, after running losses in the
mllions. Over the past ten nonths, | have watched with
horror as [Downey] has incurred nmounting legal fees to
defend against this vindictive action. M is a
successful conpany. If the Commssion had filed a tinely
conmplaint against MM, MM would have defended it
vigorously. Instead, [Downey] has to spend its tinme and
money defending this frivolous action, when it had no
i nvol verrent in the offer of enploynment at all. Now, the
Comm ssi on has faxed a petition for ex parte relief to ny
attorney on a Friday, when he was in Boston, demanding a
hearing on Monday norning. This is bureaucracy gone
wi | d.

The Comm ssion's own governing statute specifically
provi des that respondents retain all rights to |lega
actions agai nst conpl ainants. The Conm ssion is annoyed
at our inpudence in pointing this out to Ms. Walters,
after ten nonths of suffering. | inplore the Court to
right this wong, and not let the petty obsessions of
bureaucrats cause us any further harm
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(Enmphasis in original).

After a chanbers conference held that sane day (April 24,
1995), the judge signed a witten order stating that he was
"not...satisfied" that the Conm ssion had net its burden and,
therefore, he denied the "ex parte petition.” The order does not
address the Comm ssion's request for interlocutory or permanent
injunctive relief, however.

The parties advise us in their briefs that, on May 1, 1995,
after the denial of the request for the injunction but before the
Comm ssion noted its appeal, Downey filed suit against Walters in
the Circuit Court for Arlington County, Virginia, for breach of
contract and either malicious prosecution or abuse of process
seeki ng $95, 000. 00 i n damages. According to Downey, the breach of
contract count is based on an allegation that Walters breached a
settlenent agreenent in the sex discrimnation case, allegedly
executed in Decenber 1994. While we have not been provided with a
copy of the suit, the parties agree that the case is still pending
in the Virginia court. The parties also inform us that, on
Decenber 27, 1995, the Comm ssion transferred Walters's conpl aints
against both Downey and MM to the federal Equal Enploynent
Qpportunity Conmm ssi on (" EECC") for conpl etion of t he
i nvestigation. The Conm ssion states that this transfer was nade

pursuant to a worksharing agreenent between the two agenci es.

DI SCUSSI ON

-12-



l.

We first consider Downey's contention that the Conmm ssion's
appeal is noot, because (1) it has already filed suit against
Walters; (2) the Commssion transferred Walters's case to the EECC
and (3) we cannot interfere with judicial proceedings in another
st ate. In view of the transfer to the EEOCC, Downey asserts that
there is no | onger a Conm ssion investigation with which Downey's
actions would interfere. Moreover, as Walters has already been
sued, she is no longer "threatened" with litigation, so that the
Comm ssion's request for an injunction is too |late. Downey adds
that, because it filed suit in Virginia, any injunction would
inperm ssibly "interfere" wth the judicial processes of another
jurisdiction. In our view, the matter is not noot.

"“A question is noot if, at the tine it is before the court,
there is no longer an existing controversy between the parties, so
that there is no longer any effective remedy which the court can
provide."" | nsurance Conmi ssioner of the State of Maryland v.
Equitable Life Assurance of the United States, 339 M. 596, 613
(1995), quoting Attorney Ceneral v. Anne Arundel County School Bus,
286 Md. 324, 327 (1979). See also Adkins v. State, 324 M. 641,
646 (1991); Koontz v. Association of C assified Enpl oyees, 297 M.
521, 529 (1983); Beeman v. Departnent of Health and Mental Hygi ene,
105 Md. App. 147, 157 (1995); Wllianms v. WIlians, 63 M. App.
220, 225 (1985). The doctrine of nootness applies to situations in

whi ch "past facts and occurrences have produced a situation in
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whi ch, without any future action, any judgnment or decree the court
m ght enter would be wthout effect.” Hayman v. St. Martin's
Evangel i cal Lutheran Church, 227 M. 338, 343 (1962).

When we determ ne that a case is noot, our usual practice is
to dismss the appeal. See In re Riddlenpser, 317 Ml. 496, 502
(1989); Lucky Stores, Inc. v. Board of Appeals of Mntgonery
County, 270 Md. 513, 538 (1973); M. Rule 8-602(a)(10). Thi s
practice derives fromthe principle that appellate courts do not
render advi sory opinions on academ c or abstract propositions. See
County Comm ssioners of Charles County v. Secretary of Health and
Mental Hygiene, 302 Ml. 566, 568 (1985); Bishop v. Governor of
Maryl and, 281 Md. 521, 524 (1977); Lloyd v. Board of Supervisors of
El ections of Baltinore County, 206 Ml. 36, 39 (1954). See al so,
e.g., National Collegiate Athletic Association v. Tucker, 300 M.
156 (1984) (appeal fromissuance of injunction ordering NC A A to
allow student-athletes to play in remaining |acrosse ganmes of
season was noot, where students had played in those ganes and
season had ended); State v. Ficker, 266 M. 500, 507 (1972)
(State's suit to enjoin candidate fromunlawfully posting political
signs on public property was noot, where acts sought to be enjoi ned
had ceased and of fendi ng signs had been renoved).

As we have observed, Downey contends that this case is noot
because the Conm ssion sought to prevent Downey from "t hreatening"
to take action against Walters, but Downey has already filed suit
agai nst her. The Comm ssion's petition, however, did not seek only
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to enjoin Downey from"threatening" to take action against Walters;
the Comm ssion also sought to enjoin Downey "from taking any
further actions" against Walters "in retaliation for her pursuing
a conplaint.” "Any further actions" includes actually suing
Wl ters. Thus, the Comm ssion's request is not noot; there is
still a live controversy about Downey's current action of pursuing
its lawsuit against Walters in Virginia, for which there could be
an effective renedy.

Nor can we accept Downey's related argunent that such an
injunction is unavailable because it would "interfere with the
judicial proceedings of another jurisdiction.” Courts of equity in
Maryl and have the authority, under appropriate circunstances, to
restrain persons within their jurisdiction fromprosecuting actions
in the courts of other states. See State v. 91st Street Joint
Venture, 330 Md. 620, 629 (1993); MIller v. Gttings, 85 M. 601,
618-20 (1897); Keyser v. Rice, 47 M. 203, 213 (1877). Thi s
authority is not based on any supposed right of a Maryland court to
interfere with a court of another state, but is instead founded
upon the equity court's authority over persons within its own
jurisdiction "to restrain them from doing acts which wll work
wrong and injury to others, and are contrary to equity and good
consci ence." Keyser, 47 M. at 213.

We also reject Downey's contention that the transfer of
Walters's case to the EECC renders this appeal npbot because there

is no longer any Conmi ssion investigation that Downey's conduct
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could allegedly hanper. The Conm ssion argued in its request for
injunctive relief that Downey's actions would "severly underm ne"
the agency's ability to investigate and renedy enploynent
di scri m nati on. According to the Conmm ssion, a |lawsuit against
Walters would intimdate her and others from prosecuting
discrimnation clains and would thus inhibit the Conmm ssion's
ability to carry out its nandate. This alleged injury clearly
survives the transfer of Walters's case to the EECC Mor eover
FEPA "is but a conponent in a conprehensive national civil rights
enforcenment schene." Parlato v. State Comm ssion on Human
Rel ations, 76 Md. App. 695, 705 (1988), cert. denied, 314 M. 497
(1989). Therefore, even if Walters's case is now bei ng handl ed by
the EEOCC, Downey's activities could have an adverse inpact on the
Comm ssion's investigatory abilities.

We conclude from the foregoing that the instant case still
presents an actual grievance for which a court could fashion an
effective renedy. Therefore, the matter is not noot.?®

.

We next turn to the nerits of the injunction request. An

> Because of our resolution of this issue, we need not
consider the Comm ssion's alternative argunent that the matter is
not noot because the issue is one of public inportance and may
recur while evading review. See State v. Parker, 334 M. 576, 584
(1994); Beeman v. Dept. of Health and Mental Hygiene, supra, 105
Md. App. at 158; C. N Robinson Lighting Supply Co. v. Board of
Education of Howard County, 90 MJ. App. 515, 526, cert. denied, 326
Md. 662 (1992); Coleman v. Coleman, 57 M. App. 755, 758, cert.
deni ed, 298 Md. 353 (1984).
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"injunction"” is "a wit framed according to the circunstances of
t he case commandi ng an act which the court regards as essential to
justice, or restraining an act which it esteens contrary to equity
and good conscience." 12 Maryland Law Encycl opedi a, Injunctions §
1 at 250 (1961). There are, generally, three types of injunctions:
ex parte injunctions, interlocutory injunctions (also known as
"prelimnary" or "tenmporary" injunctions), and permanent or final
i njunctions.?®

An ex parte injunction is "an injunction granted ex parte by
the court without an adversary hearing on the propriety thereof."
Mi. Rule BB70b.” It is reserved for a narrow set of cases, in
whi ch the applicant nmust establish "from specific facts shown by
affidavit, or a verified pleading with or wthout supporting
affidavit or sworn testinony, that imrediate, substantial and
irreparable harmw |l result to the applicant before an adversary
hearing can be had.” M. Rule BB72a (enphasis supplied). Ex parte
injunctions are "intended to suspend action until an opportunity is

afforded the defendants to answer and defend.” Harford County

6 Maryl and Rul e BB70d refers to a "final injunction" as "final

or permanent in its nature. . . ." I njunctions nmay also be
classified as "mandatory" or "affirmative" injunctions, which
require or command a specified action, and "prohibitory" or
"negative" injunctions, which forbid or restrain a specified

action. Ml. Rule BB70a. This distinctionis not relevant to the
i ssues on this appeal, however.

" Neverthel ess, the court may notify the person agai nst whom
the injunction is sought. See Rule BB72a. Nor is it uncomon for
the adversary to appear at the ex parte hearing.
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Education Association v. Board of Education of Harford County, 281
Md. 574, 585 (1977). The judge may grant the injunction wthout
consulting the opposing party, but the injunction nust expire after
a very brief time period established by Rul e BB72b. Mreover, the
enj oined party has the right to request relief and to have a
hearing "at the earliest possible tine." M. Rule BB72b & c.

An "interlocutory injunction” is defined in the Maryl and Rul es
as "an injunction granted after an adversary hearing on the
propriety thereof, but before a determ nation of the nerits of the
action." M. Rule BB70c. Its purpose is to preserve the status
quo between the parties, pending a hearing on the nerits. See
Harford County Education Associ ation, supra, 281 Ml. at 585; Kah
v. Consolidated Gas, Electric Light & Power Co. of Baltinore, 189
Md. 655, 658 (1948); TJB, Inc. v. Arundel Bedding Corp., 63 M.
App. 186, 190 (1985); Ceneral Mtors Corp. v. MIler Buick, Inc.
56 Md. App. 374, 386 (1983), cert. denied, 299 Md. 136 (1984). 1In
other words, this type of injunction is designed to naintain the
"l ast actual, peaceable, noncontested status which preceded the
pendi ng controversy" until the parties' rights and obligations can
be adjudicated in a full trial. See State Departnment of Health and
Mental Hygiene v. Baltinore County, 281 M. 548, 556 n.9 (1977)
(quotation omtted).

In order to obtain an interlocutory injunction, the party
seeking the injunction has the burden to satisfy the follow ng four

criteria:
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(1) there is a real probability that the party seeking the
injunction will succeed on the nerits;

(2) the injury that would be suffered if the interlocutory
injunction is granted is less than the harmthat would result from
its refusal (the "bal ance of convenience test");

(3) the party seeking the injunction will suffer irreparable
injury if it is not granted; and

(4) granting the injunction would be in the public interest.
Fogle v. H & G Restaurant, Inc., 337 M. 441, 455-56 (1995);
Departnent of Transportation v. Arnacost, 299 M. 392, 404-05
(1984); Teferi v. Dupont Plaza Associates, 77 Ml. App. 566, 578
(1989).

But, "in litigation between governnental and private parties,
or in cases in which injunctive relief directly inpacts
governmental interests, "the court is not bound by the strict
requirenents of traditional equity as developed in private
litigation."" Fogle, supra, 337 M. at 456, quoting State
Departnment of Health and Mental Hygiene v. Baltinore County, supra,
281 Md. at 555. Rather, ""[c]ourts of equity may, and frequently
do, go nuch farther both to give and withhold relief in furtherance
of the public interest than they are accustoned to go when only
private interests are involved.'" Fogle, 337 MI. at 456, quoting
Space Aero Products Co., Inc. v. RE Darling Co., Inc., 238 M.
93, 128, cert. denied, 382 U S. 843 (1965).

A permanent injunction is, as its nane indicates, "an

-19-



injunction final or permanent in its nature granted after a
determ nation of the nerits of the action." M. Rule BB70d. But
a permanent injunction is not "permanent” in the sense that it nust
invariably last indefinitely. Rather, it "is one granted by the
j udgnent which finally disposes of the injunction suit.” 43 C J.S.
I njunctions 8 6 (1979). The difference between an interlocutory

injunction and a permanent injunction turns on "whether there has

been a determnation on the nerits of the claim I f that
determ nati on has been nade, then the injunction may be final; if
not , it is interlocutory."” Nat i onal Collegiate Athletic

Associ ation v. Johns Hopkins University, 301 Ml. 574, 580 (1984).

In this case, the parties address the propriety of the circuit
court's denial of the injunction by arguing about whether the court
correctly denied a request for an interlocutory injunction. They
di scuss whether the Conmm ssion satisfied the four interlocutory
i njunction factors. The Comm ssion nmekes no reference to the
"imedi ate, substantial and irreparable injury" standard for
granting an ex parte injunction. Nor does it argue why it needed
the injunction "before an adversary hearing can be had.™
Additionally, the Comm ssion does not refer to Maryl and Rul e BB72,
whi ch governs ex parte injunctions.

It is plainly evident to us that the court did not resolve the
interlocutory injunction request. Wile the Conm ssion sought a
"Petition for Ex Parte, Interlocutory and Permanent |njunctive

Relief," the court's order indicates only that it ruled upon the
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Comm ssion's request for an ex parte injunction. The court stated
that it considered "Plaintiff's Petition for Ex Parte[,]
Interlocutory[,] and Permanent Injunctive Relief,"” but it then said
that, because it was "not . . . satisfied that the burden has been
shown,"” "Plaintiff's ex parte petitionis DENNED." (Italics added,;
capitalization in original). Court orders are construed in the
same manner as other witten docunents. Hosain v. Mlik, 108 M.
App. 284, 310-11 (1996). Moreover, the docket entries state that,
on April 25, 1995, an order denying the plaintiff's "ex parte
petition" was filed. Cf. Mi. Rule BB73 ("Wen an application for
an ex parte injunction has been filed and deni ed, an order to that
effect shall be signed by the court and filed with the clerk.").

In reaching our conclusion as to the scope of the court's
ruling, we also consider the circunstances under which the court
signed the order. The judge executed the order after a chanbers
conference conducted on the sane day on which the Comm ssion filed
its petition -- a tinme frane and neeting place that are consistent
with a ruling on an ex parte injunction. Furt hernore, and nost
not ably, no adversary hearing was ever conducted in open court, and
no proceedi ngs took place at which evidence was introduced.

VWil e the court decided only the ex parte injunction request,
t he Comm ssi on has not addressed whether the court erred in denying
that request. W need not entertain a challenge to a | ower court
decision if the appellant does not present a legal argunent in

support of its position. Ricker v. Abrans, 263 Ml. 509, 516 (1971)
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(point not raised in brief or in argunent nust be regarded as
wai ved); Hartford Accident & Indemity Co. v. Scarlett Harbor
Associates Limted Partnership, 109 Md. App. 217, 288 n. 18 (1996)
(where point of error was stated in question presented, but party
presented no argunment in support of its position, question could
not be considered); Mnunmental Life Insurance Co. v. United States
Fidelity Co., 94 Ml. App. 505, 543-44, cert. denied, 330 Md. 319
(1993) (where brief did not contain an argunment, but nerely nade
reference to an argunent contained el sewhere, argunent woul d not be
consi dered); Jacober v. Hgh HIll Realty, Inc., 22 M. App. 115,
125, cert. denied, 272 Ml. 743 (1974) ("W decline to consider the
argunent as it was not presented in the brief."). In Layman v.
Layman, 84 MJ. App. 183 (1990), a case in which the appellant did
not challenge a critical ruling of the trial court, we said: "A
guestion not presented or argued is waived and not preserved for
review. . . . Qur function does not include scouring the record
for error once a party notes an appeal and files a brief.” Id. at
191 (citations omtted).

In this case, appellant seem ngly chall enges an order that the
| ower court did not nmake, but has failed to challenge the order
that the court did enter. In addition, because there is no
transcript of the chanbers conference, we cannot determ ne whet her
t he contentions that the Conm ssion has presented here were al so
rai sed below See MI. Rule 8-131(a) ("Odinarily, the appellate
court will not decide any . . . issue unless it plainly appears by
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the record to have been raised in or decided by the trial court.").
Accordingly, for this reason, we decline to address whether the
trial court properly denied the ex parte injunction.

The circuit court's denial of the ex parte injunction |eaves
unresol ved the Comm ssion's requests for interlocutory and fi nal
i njunctions. As this case presents several issues of first
i npression, we shall exercise our discretion and address these
i ssues for the guidance of the court on renand.

The central issue concerns the request to enjoin Downey's
threats to sue Walters and the prosecution of a suit against
Walters.® It is well settled that an injunction to restrain the
prosecution of a lawsuit is permssible. See, e.g., Mchael .
Rigler, 142 Md. 125 (1923); Calwell v. Rogers, 127 M. 291 (1915).
Such an injunction

is utilized to prevent [a party] fromusing the process

of courts of law where it would be contrary to good

conscience to allow the party, or parties, to proceed.

This class of injunctive relief is based upon the ground
that sonme unfair advantage is being obtai ned, or has been

obt ai ned, in the law court, whi ch, under t he
ci rcunst ances, equity, alone, can prevent from becom ng
effective.

Kardy v. Shook, 237 M. 524, 532-33 (1965). See al so Met hodi st

Protestant Church v. Mayor and City Council of Baltinore, 6 GII

8 Wth respect to an enployer's "threats", our analysis
concerns only an enployer's threats to file suit, because this is
the only "threat" against Walters that the Conmm ssion has all eged.
The Comm ssion has not alleged other types of threatening conduct,
such as threats of bodily injury, harassing telephone calls,
stalking, etc. Therefore, we do not pass upon the propriety of an
injunction if those types of threats occur.
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391, 402 (Md. 1848) (injunction will be issued where the equity
court is "pronpted by conscience to prevent wong and injustice"
perpetrated by the mai ntenance of the other suit). See generally
42 Am Jur. 2d Injunctions 8 204 (1969). A court will not enjoin
a |lawsuit, however, sinply to prevent the nmultiplicity of suits,
wi thout regard to other considerations. Peninsula Construction Co.
v. Merritt, 90 MJ. 589, 591 (1900).

In considering a request to enjoin a lawsuit, a court nust
consi der whether suit is contrary to equity and good consci ence, or
if it provides an "unfair advantage." See Kardy v. Shook, supra,
237 Md. at 533. A court nust also consider if an injunction is
needed "to prevent the making of an unfair use of a court of lawin
order to deprive another party of his just rights or subject himto
some unjust vexation or injury." 42 Am Jur. 2d Injunctions,
supra, § 204.

We recognize, however, that the grant or denial of an
injunction lies within the sound discretion of the circuit court,
see Fantasy Valley Resort, Inc. v. Gaylord Fuel Corp., 92 M. App.
267, 272, cert. denied 328 M. 237 (1992), and that the court's
decision wll not be disturbed on appeal absent a show ng of an
abuse of discretion. See Scott v. Seek Lane Venture, Inc., 91 M.
App. 668, 694, cert. denied, 327 Md. 626 (1992). "Neverthel ess,
even wth respect to a discretionary matter, a trial court nust
exercise its discretion in accordance wth correct |ega
standards.” Alston v. Alston, 331 Ml. 496, 504 (1993).
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[T,

I n anal yzing the Comm ssion's injunction request, the parties
debate the applicability of two subsections in Article 49B that
seemto conflict. The Conm ssion relies on the "anti-retaliation
provi sion" of FEPA, codified at Article 49B, 8 16(f), to support
its claimthat it was entitled to an injunction to preclude Downey
fromfiling suit or otherwise retaliating against Walters. Section
16(f) states:

It is an unlawful enploynment practice for an enployer to
di scrim nate agai nst any of his enpl oyees or applicants
for enploynment . . . because he has opposed any practice
made an unl awful enpl oynent practice by this subtitle or
because he has nmade a charge, testified, assisted, or
participated in any manner in an investigation

proceedi ng, or hearing under this subtitle.

Downey, on the other hand, relies on Article 49B, § 12(b) to
support its contention that it had the right to sue Walters for her
"basel ess" claim even during the course of the Conmssion's
i nvestigation. Section 12(b)(1) makes the malicious filing of a
fal se discrimnation charge a m sdeneanor under sone circunstances.
It provides in part:

Any person (including one acting for or on behalf of a
firm association, or <corporation) is quilty of a
m sdeneanor if:
(i) He has clained to be aggrieved under the
provisions of this subtitle;
(it) He has pursued the conplaint wunder this
section and 8 11 of this subtitle, or either of
t hese secti ons;
(ti1) The Comm ssion has found the conplaint to be
unfounded or has dismssed it wthout further
action agai nst the respondent; and
(1v) The court has found the conplaint to have been
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made maliciously .
In addition, 8 12(b)(2) provides: "This subsection shall not be
construed or applied to deny the right of a respondent to bring any
civil action against one who has filed a conplaint under this
subtitle."

In order to determne if Downey nay be enjoined, we nust
anal yze whether Downey is entitled to sue Walters while the
Comm ssion's investigation is in progress and before the Comm ssion
reaches its "final disposition.” W nust also address whether
based on § 16(f) of FEPA, the Comm ssion may seek permanently to
enjoin Dowey fromsuing Walters, even after the agency process is
conpleted. As we see it, this question concerns the Conm ssion's
pursuit of an adjudication, outside of the statutorily prescribed
FEPA enforcenent process, that Downey has violated 8§ 16(f). W

address each of these questions in turn.

A

Downey al |l egedly seeks to adjudicate in Virginia at | east sone
i ssues that were the subject of the Commi ssion's investigation
The Comm ssion clains that Downey's earlier threats and its
subsequent |l awsuit violate the public policy enbodied in Article
49B, 8§ 16(f). Arguably, Downey's conduct had the purpose or effect
of inpeding and circunmventing the agency's investigatory and
adjudicatory roles. Therefore, the Conm ssion sought interlocutory

and permanent injunctive relief, relying, inter alia, on Article
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49B, 8 4. Section 4 provides: "At any tine after a conplaint has
been filed, if the Comm ssion believes that appropriate civil
action is necessary to preserve the status of the parties or to
prevent irreparable harmfromthe tinme the conplaint is filed until
the time of its final disposition, the Comm ssion may bring [an]
action to obtain a tenporary injunction.”

The Conmm ssion, as an adm nistrative agency, is charged with
investigating Walters's enploynent discrimnation claim against
Downey.® Because the manner in which the Conm ssion functions is
inportant to our analysis, we shall review briefly the FEPA
statutory schene. Article 49B, 8 10(a) provides:

After the filing of any conplaint, the Executive

Director shall consider the conplaint and shall refer it

to the Comm ssion's staff for pronpt investigation and

ascertainment of the facts. The results of the

i nvestigation shall be nade as witten findings. A copy

of the findings shall be furnished to the conplai nant and

to the person, firm association, partnership or

corporation (hereinafter referred to as the "respondent™)

agai nst whom or which the conplaint is made.

We stated in Parlato v. State Comm ssion on Human Rel ations, supra,
76 M. App. at 702, that "[t]he Comm ssion investigation is
conducted to protect the respondent against frivolous charges by
“insur[ing] the reliability of the information in the conplaint.""
(Quoting Gee v. Mass Transit Adm nistration, 75 M. App. 253, 261-

62 (1988)). Moreover, " the investigative process [was designhed

to] flesh out the charges nmade by the individual before the

°® W observe that FEPA only applies to enployers with fifteen
or nore enployees. See Article 49B, 8§ 15(Db).
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respondent was called upon to answer them'" Parlato, 76 M. App.
at 702 (quoting Banach v. State Comm ssion on Human Rel ations, 277
Md. 502, 514 (1976)).

Section 10(b) instructs the Commssion that, if it finds
"probable cause" for believing that a discrimnatory act has
occurred, it "imediately shall endeavor to elimnate the
di scrimnation by conference, conciliation, and persuasion." The
procedure to conduct hearings in the absence of an agreenent to
elimnate the acts of discrimnation is set out in § 11(a).® "Only
after [conciliation] efforts have failed do the charges of
di scrimnation becone formal, triggering the enployer's right to
notice and a public hearing under § 11." Parlato, 76 Ml. App. at
702. Section 11(e) provides for the issuance of cease-and-desi st

orders by the hearing exam ner. Section 11(g) provides further

10 Section 11(a) provides:

Certification of file; notice to respondent; place of
hearing; transcript; duty of Comm ssion's counsel.-In
case of failure to reach an agreenent for the elimnation
of the acts of discrimnation and upon the entry of
findings to that effect, the entire file including the
conmplaint and any and all findings nmade shall be
certified to [sic]. The Chairman shall cause a witten
notice to be issued and served in the nane of the
Comm ssion together with a copy of the conplaint
requiring the respondent to answer the charges of the
conplaint at a public hearing before a hearing exam ner
at atime and place certified in the noti ce.

The case shall thereupon be heard by a hearing
exam ner and the hearing shall be held in the county
where the alleged act of discrimnation took place. A
transcript of all testinony at the hearing shall be nade.
The case in support of the conplaint shall be presented
at the hearing by the general counsel of the Conm ssion.
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that, "[i]f upon all the evidence, the hearing examner or the
Comm ssion finds that the respondent has not engaged in any all eged
discrimnatory act within the scope of the particular subtitle, it
shall state its findings of fact and shall simlarly issue and file
an order dism ssing the conplaint.”

The respondent has the right to seek judicial review of an
adverse decision issued by the hearing exam ner pursuant to the
Adm ni strative Procedure Act. See Maryland Code, 8§ 10-222(a)(1l) of
the State Governnent Article (1984, 1996 Repl. Vol.). See al so
Kohli v. LOCC, Inc., 103 M. 694, 712-13 (1995); Maryland
Comm ssion on Human Rel ations v. Mayor of Baltinore, 86 M. App.
167, cert. denied, 323 Md. 309 (1991) (review ng the decision of
t he Conm ssion's Appeal Board under the Adm nistrative Procedure
Act standard). |In addition, if a respondent fails to comply with
a Comm ssion order, 8 12(a) provides a nechanism by which the
Comm ssion nmay seek judicial enforcenent of its order. The
enforcenent procedure entitles a respondent to obtain judicial
review of a Conm ssion order. Section 12(a) states:

| f any respondent refuses to conply with an order of

the Conmm ssion made within the scope of any of these

subtitles, the Comm ssion may, represented by its general

counsel, institute litigation in the appropriate equity
court of the county or in Baltinore Gty where the

al l eged discrimnation took place to enforce conpliance

with any of the provisions of this article.

The court, in hearing said case, shall be governed
by the judicial review standards as set forth in the

Adm ni strative Procedure Act, Title 10, Subtitle 2 of the

State Government Article of the Annotated Code of
Mar yl and.
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The foregoing discussion nmakes clear that FEPA provides a
carefully crafted nmechanismfor the investigation and resol ution of
enpl oynent discrimnation clains, including judicial review of a
deci sion unfavorable to the enployer. It includes an express
statutory authorization to the Conmmssion to seek a tenporary
i njunction.

We are of the viewthat, in the context of the FEPA statutory
schene, the court may rely on Article 49B, 8 4 to enjoin a | awsuit
that involves substantially the same issues that are under
consi deration by the agency. The admnistrative process would cone
to a standstill if parties that are the subject of agency
investigations could file parallel lawsuits seeking to adjudicate
an issue that is before the agency. As a matter of admnistrative
law, and as a nmatter of equity, a governnent agency needs to be
able to do its work. There would scarcely be a purpose for an
agency, such as the Commssion, if a party involved in a proceeding
before the agency could make an "end run" around it by obtaining
judicial adjudication of the sane issues that are then pending
before the agency. Indeed, such a | awsuit may have the purpose or
ef fect of avoiding or obstructing the agency's pending
i nvestigation or adjudication.

In applying 8 4, the circuit court shoul d consider whether the
i ssues involved in the lawsuit are substantially the sanme as those
pendi ng before the agency. The circuit court should al so enpl oy

the comon law equitable principles pertaining to injunctions
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against lawsuits, which we outlined earlier. If the court
determ nes that Downey's suit wi | i npede the agency's
i nvestigatory or adjudicatory functions, has been filed to achieve
an unfair advantage, or that it constitutes, inter alia, a gross
wrong or vexatious conduct, and that equity and good conscience
demand that the suit be halted in order to prevent irreparable
harm or that the suit involves substantially the sanme issues that
are before the agency, then it should enjoin the suit until the
agencies have finally disposed of Walters's case. See Kardy v.
Shook, supra, 237 M. at 532-33; Methodist Protestant Church v.
Mayor and City Council of Baltinore, supra, 6 GIlI| at 402; 42 Am
Jur. 2d, supra, Injunctions § 204.

I n reaching our conclusion that the circuit court may enjoin
a lawsuit that involves substantially the sane issues pending
before the agency, we are gui ded by the conceptual underpinnings of
the exhaustion of admnistrative renedies doctrine. It is a
| ongstandi ng principle of admnistrative | aw that one nust exhaust
statutorily prescribed admnistrative renedi es before resorting to
the courts.! See MCullough v. Wttner, 314 M. 602 (1989);

Maryl and Comm ssion on Human Rel ations v. Baltinore Gas & El ectric,

11 Al though the Conm ssion has not argued the principles
pertaining to exhaustion of adm nistrative renedies, the failure to
exhaust admnistrative renedies is sonetines treated like a
jurisdictional issue. Therefore, it may be raised for the first
tinme on appeal or by the appellate court sua sponte. See Maryl and-
National Capital Park and Pl anning Comm ssion v. Crawford, 307 M.
1, 15 n.5 (1986); Prince George's County v. Blunberg, 288 M. 275,
288 n.9 (1980), cert. denied, 449 U S. 1083 (1981).
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296 M. 46, 50 (1983); Harbor Island Marina, Inc. v. Board of
County Comm ssioners of Calvert County, 286 Md. 303, 308 (1979);
State Departnment of Assessnents and Taxation v. Oark, 281 M. 385,
401 (1977). Therefore, a litigant nmust first pursue the applicable
adm ni strative process; other renedies cannot be pursued
prematurely. Schneider v. Pullen, 198 MI. 64, 68 (1951); Landover
Books, Inc. v. Prince CGeorge's County, 81 Md. App. 54, 62 (1989).12

In McKart v. United States, 395 U. S. 185, 195 (1969), the
Suprene Court said that one of the purposes of the exhaustion
doctrine is to prevent the possibility "that frequent and
deli berate flouting of adm nistrative processes could weaken the
ef fecti veness of an agency by encouraging people to ignore its
procedures.” See also McCGee v. United States, 402 U.S. 479 (1971)
(in crimnal prosecution for draft evasion, exhaustion doctrine
applied to prevent defendant fromraising the defense that he was
a conscientious objector, because he had not pursued that
contention before the Selective Service Board). Wilters is thus
entitled to pursue the course of adm nistrative proceedi ngs that
she elected to initiate. To the extent it has asserted

substantially simlar issues in the Virginia suit, Downey's action

12 W recogni ze, of course, that Downey is not in the posture
of a claimant in connection with the adm nistrative proceedings.
In its usual operation, the exhaustion of adm nistrative renedies
doctrine applies to suits that a court dismsses because the
plaintiff or conpl ai nant has not exhausted adm nistrative renedies.
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woul d have the effect of derailing that process.

Qur views are also a corollary of the doctrine that judicial
review of an admnistrative order is generally available only when
that order is "final," nmeaning that there nust be nothing further
for the agency to do. See Holiday Spas v. Montgonery County Human
Rel ati ons Comm ssion, 315 Md. 390, 395 (1989); Cel anese Corp. of
Anerica v. Bartlett, 200 Md. 397, 409 (1952); Crofton Partners v.
Anne Arundel County, 99 MI. App. 233, 243, cert. denied, 335 Ml. 81
(1994); General Mdtors Corp. v. Public Service Comm ssion of
Maryl and, 87 M. App. 321, 337 (1991). The "exhaustion" and
"finality" requirements both share the common goal of preventing
potentially unnecessary and premature disruption by the courts of
the activities of admnistrative agencies. As we stated in Boyd v.
Supervi sor of Assessnents of Baltinmore GCty, 57 M. App. 603
(1984):

The purposes of the doctrine of exhaustion of
admnistrative renedies are threefold. It is designed to
encourage the determnation of particular issues by
agencies wth special expertise as to those issues; to
avoid the judicial resolution of matters the | egislature
t hought coul d be best performed by an agency; and to keep
fromthe courts matters they m ght never be called upon
to decide if the prescribed admnistrative renmedy was
fol | oned.

ld., 57 Mdl. App. at 606 (quotations omtted). See also G ngell v.
Board of County Comm ssioners for Prince George's County, 249 M.
374, 376-77 (1968) (listing the reasons for the exhaustion

doctrine).

Furt her support for our view may be found in the concept of
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"primary jurisdiction,” which is closely related to the exhaustion
doctrine. "The doctrine of primary jurisdiction is a judicially
created rule designed to coordinate the allocation of functions
bet ween courts and adm nistrative bodies.” Anne Arundel County v.
2020C West Street, Inc., 104 Md. App. 320, 332, cert. denied, 339
M. 166 (1995), di sapproved on other grounds, | nsur ance
Comm ssioner of the State of Maryland v. Equitable Life Assurance
Society of the United States, 339 MI. 596, 624-25 n.12 (1995). It
"“comes into play when a court and agency have [initial] concurrent
jurisdiction over the same matter and there is no statutory
provision to coordinate the work of the court with that of the
agency.'" Bits N Bytes Conputer Supplies, Inc. v. Chesapeake &
Pot omac Tel ephone Co. of Maryland, 97 M. App. 557, 574 (1993),
cert. denied, 333 Mi. 385 (1994) (quoting Maryl and- Nati onal Capital
Park & Planning Conm ssion, 282 Md. at 601) (enphasis omtted).
This concept provides that " "where the claim is initially
cogni zable in the courts but raises issues or relates to subject
matter falling within the special expertise of an adm nistrative
agency,' courts should defer to the expertise of the agency."
Consuner Protection Div. v. Luskin's, Inc., 100 Md. App. 104, 113
(1994), aff'd, 338 M. 188 (1995 (quoting Maryl and-Nati onal
Capital Park & Planning Comm ssion v. Washi ngton National Arena,
282 Md. 588, 602 (1978)). Primary jurisdiction does not apply
where "the |l egal issue [does] not involve an interpretation of a
| aw adm ni stered by the agency." Board of Education for Dorchester
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County v. Hubbard, 305 Md. 774, 791 (1986). |In the case at bar,
t he i ssue before the Comm ssion is whether appellee violated FEPA,
which is, of course, the precise statute that the Conm ssion is
charged with adm nistering.

Case law also supports our conclusion that, while the
conplaint is pending before the agency, an enployer may be
enjoined from litigating an issue that bears materially on the
matter under agency review. In Soley v. State of Maryland
Conmm ssion on Human Rel ations, 277 M. 521 (1976), the Court
affirnmed the dismssal of a declaratory judgnent action brought by
two apartnent owners agai nst whomthe Comm ssion had i ssued housi ng
di scrimnation conplaints. The owners had asked that the
conpl aints be declared "illegal and invalid.” Gting the provision
of Article 49B pertaining to the enforcenent and review of
Comm ssion orders, the Court held that the owners needed to exhaust
their adm nistrative renedies.

[T]he investigation being conducted by the
comm ssion staff may fail to produce any support for the

al l egations contained in the comm ssion conplaint, and

therefore warrant a dism ssal without resort to further

pr oceedi ngs. O, should probable cause be found, a

di sposition may be reached by conciliation. But if the

quasi -judicial hearing stage is reached, appellants wll

receive the protection of the various rights granted them

by 8 14 [now 8§ 11 of Article 49B] as well as those

guaranteed by the Federal and State Constitutions. This

case, therefore, anply denonstrates the soundness of the

rul e requiring exhaustion of admnistrative and statutory

remedi es by one seeking declaratory relief.
Id., 277 Ml. at 526-27

The Court also rejected the owners' contention that they were
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not required to exhaust adm nistrative renedi es because they had
all eged that the Comm ssion's acts were "ultra vires" or "illegal."
The Court stated: "We find no authority ... for the proposition
that there need be no exhaustion of a statutory or admnistrative
remedy where the act of an admnistrative agency is alleged to be
ultra vires or illegal."” 1d., 277 Md. at 528.

Simlarly, in Maryland Conm ssion on Human Rel ations v. Mass
Transit Adm nistration, 294 Ml. 225 (1982), the Court held that the
| ower court should have dismssed an enployer's declaratory
judgment action because of the enployer's failure to exhaust
adm nistrative renedies with the Coonmssion. Three claimants filed
charges with the Comm ssion, alleging that the MT.A had denied
them enpl oynent because they were overweight or obese. The
claimants all eged that overweight or obesity was a handi cap, and
that the MT.A had refused to hire them because of their "physical
or nmental handicap unrelated in nature and extent so as to
reasonably preclude the performance of the enploynent,” in
violation of Article 49B, 8§ 16(a)(1). Conciliation was
unsuccessful, and the Comm ssion set the matter for a hearing
before a hearing exam ner.

The MT.A then instituted a declaratory judgnent action in
the circuit court, seeking a determnation that being overwei ght or
obese was not a "physical handicap”" within the nmeaning of 8§
16(a)(1), and that the Comm ssion was wthout authority to proceed.

The Court held that the action should have been dism ssed for
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failure to exhaust admnistrative renedies, rejecting the MT.A.'s
contention that the exhaustion doctrine did not apply when the
i ssue was one of statutory interpretation. ld. at 233-35. The
Court said: "Under our decisions, the question of the extent, if
any, that obesity may be a "physical or nental handicap’' within the
meani ng of the enploynment discrimnation laws, is the type of issue
which, if arising in a contested adm ni strative proceedi ng, shoul d
await final agency decision prior to judicial resolution.” 1Id.,
294 Md. at 235.
The Court of Appeal s's decision in Maryland-National Capital

Park and Pl anning Comm ssion v. Crawford, 307 Mi. 1 (1986), does
not alter our conclusion. There, the Court held "that where an
enpl oyee has a specific contractual or statutory cause of action
for a claimof enploynment discrimnation, independent of Art. 49B,

Maryl and | aw does not require that the enployee, as a condition for
mai ntai ning the independent judicial action, first invoke the
procedures before the Human Rel ati ons Comm ssion.” 1d., 307 Ml. at
30-31. But the Court also noted that a plaintiff asserting a claim
predicated wholly on FEPA nust first exhaust admnistrative
remedies before bringing the claim to court. The Court said

"[Where a plaintiff's claim is grounded entirely wupon the
provisions of Art. 49B, the Human Rel ati ons Comm ssi on has primary
jurisdiction, and the plaintiff ordinarily nust invoke and exhaust
his adm nistrative renmedy before maintaining an action in court."”

ld., 307 Ml. at 25 n.10. See Dllon v. Geat Atlantic and Pacific
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Tea Co., 43 Md. App. 161, 163, 166-67 (1979) (no comon | aw cause
of action for enploynent discrimnation; FEPA does not establish
private cause of action).

Certainly, one could argue, based on Crawford, that the
enpl oyer, who is in the posture of a defendant before the agency,
should i kewi se be able to pursue an "independent judicial clain
wi t hout regard to whether the conpl ai nant has exhausted his or her
adm ni strative renedies. | ndeed, the Crawford Court noted the
"non-exclusive nature of the Human Relations Conm ssion's
jurisdiction.™ 307 Md. at 26. In Crawford, however, there was no
ongoi ng Conmm ssion investigation with which the enployee's claim
would interfere; the conplainant filed a federal civil rights
action under 42 US. C § 1983 after initiating an internal
grievance wthin the agency that enployed her, but wthout
resorting to the Commssion. It is also noteworthy that the Court
found that the conpl ainant had fully exhausted any adm nistrative
remedies that she was required to pursue within the Park and
Pl anni ng Comm ssion itself. The Crawford Court stated, however
that "where a plaintiff having an i ndependent judicial renedy al so
elects to file a claimwth the Comm ssion on Human Rel ations, a
court should require that the plaintiff exhaust his Conm ssion
remedi es before the court addresses the nerits of the independent
action." Id., 307 Ml. at 31 n.14. Moreover, the Court nade clear
that its "holding does not authorize a plaintiff to bypass the

Human Rel ati ons Comm ssion's procedures by bringing a declaratory
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j udgnent action or invoking the general equity power of a court."”
| d.

Nor does Article 49B, 8 12(b)(2) alter our conclusion.
Section 12(b)(2) provides that "[t]his subsection” does not
preclude the respondent from filing a civil action against a
conpl ai nant. It makes no specific reference as to when such an
action may be brought, however. Read in context, it follows 8§
12(b) (1), which makes it a crimnal offense to file fal se charges
of discrimnatory conduct. |In order for the conplainant to have
violated 8 12(b)(1), the Comm ssion nust determne that the
conpl ai nant filed a conplaint t hat is "unfounded" or,
alternatively, the Comm ssion nust have dism ssed the conplaint
"W thout further action.” 8 12(b)(1)(iiti). Thus, a natural
reading of 8 12(b), as a whole, suggests that a civil cause of
action based on fal se accusations, while not barred by 8§ 12(b)(2),
may not be pursued unless the Comm ssion has dismssed the
conplainant's charge or determined that it was unfounded.
Therefore, to the extent that an enployer may pursue an action of
the type contenplated by 8 12(b)(2), it may do so only after the
Conmm ssion dismsses the conplaint, deens it unfounded, or,
logically, if the agency matter is otherw se conpl et ed.

It is also no answer for an enployer to claim as Downey
vigorously does here, that it is entitled to pursue the Virginia
suit because the claim against it is "groundless.” In Mers v.

Bet hl enem Shi pbui l ding Corp., 303 U S. 41 (1938), the Nationa
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Labor Relations Board issued an unfair |abor practice conplaint
agai nst Bet hl ehem Bet hl ehem pronptly sought an injunction agai nst
t he individual nenbers of the Board to enjoin themfrom hol ding a
hearing in reference to the conplaint or taking any further action
on the conplaint. Bethlehemcontended that its operations were not
within interstate commerce, and that therefore it was beyond the
purvi ew of the National Labor Relations Act. 303 U S. at 47.

The Suprene Court held that the federal district court had no
jurisdiction to issue the injunction, because Bethl ehem needed to
exhaust its adm nistrative renedies. The Court pointed out that
Congress had explicitly stated that the Board's power to prevent
unfair |abor practices was "exclusive." 303 U. S. at 50. Although
the Court conceded that "the Board has jurisdiction only if the
conpl aint concerns interstate or foreign comerce,” 303 U S at 49,
it concluded that the nature of Bethl ehem s operations was a matter
that the corporation had to present to the Board. Justice Brandeis
wote for the Court:

The corporation contends that, since it denies that

interstate or foreign commerce is involved and clains

that a hearing would subject it to irreparabl e danage,

rights guaranteed by the Federal Constitution will be

denied unless it is held that the D strict Court has
jurisdiction to enjoin the holding of a hearing by the

Board. So to hold would, as the governnent insists, in

effect substitute the District Court for the Board as the

tribunal to hear and determ ne what Congress decl ared the

Board excl usively should hear and determne in the first

instance. The contention is at war with the |ong-settled

rule of judicial admnistration that no one is entitled

to judicial relief for a supposed or threatened injury

until the prescribed admnistrative renmedy has been
exhaust ed.

- 40-



303 U S. at 50-51 (footnotes omtted). Justice Brandeis then
added:

Qoviously, the rule requiring exhaustion of the
adm ni strative renedy cannot be circunvented by asserting
that the charge on which the conplaint rests is
groundl ess and that the nmere hol ding of the prescribed
adm nistrative hearing would result 1in irreparable
damage. Lawsuits also often prove to have been
groundl ess; but no way has been discovered of relieving
a defendant fromthe necessity of a trial to establish
the fact.

303 U.S. at 51-52 (footnote omtted).

Here, Downey clains that it is a victim of "mstaken

identity," because the alleged discrimnatory acts were conmtted
by MM . On the other hand, Wilters contends that the two
corporations are alter egos of one another. Not hi ng prevents

Downey fromdefending itself against this claimbefore the agency. ®
The agency may determne that MM nmade the offer in question and
t hat Downey and MM are separate entities, or that Walters was not
a victim of discrimnation. At a mninmum the agency needs an
opportunity to resolve these and ot her questions.

In sum the court may enjoin Downey from circunmventing the
adm nistrative renedies; it may bar Downey from pursuing a
collateral lawsuit whose outcone will hinge on the sane issues that
are before the agency. Nor should Downey be permtted to enpl oy
the courts to coerce a conplainant to drop her charge and thus halt

a | awful agency investigation. Therefore, we conclude that the

13 W express no view on the validity of the Comm ssion's
theory that the actions of MM nay be inputed to Downey on the
ground that the two conpanies are "integrated businesses.”
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institution or prosecution of a lawsuit that involves substantially
t he sanme issues that are pending before the Comm ssion or the EECC
constitutes a wong that nay be tenporarily enjoined, pursuant to
Article 49B, § 4. Downey's lawsuit wll have to await the
conpletion of the statutorily mandated agency process.

We hasten to add that the principle that agency procedures

14 Gven the procedural posture of this case, we decline to
consi der whether any suit that Downey may file |later would be
barred by res judicata or collateral estoppel. See Batson v.
Shiflett, 325 M. 684, 701-05 (1991) (agency findings made in
course of proceedings that are judicial in nature should be given
sanme preclusive effect, under doctrines of res judicata or
col l ateral estoppel, as findings made by a court); Sugarl oaf
Citizens Association V. Nort heast Maryland Waste D sposal
Aut hority, 323 Md. 641, 658-59 n.13 (1991) (agency determ nations
at a "nontrial" type of hearing would not be given preclusive
effect); Mayor and Al dernmen of the City of Annapolis v. Shearwater
Sailing Cub, Inc., 265 M. 280, 285 (1972) ("Were a statute
establishes a fact-finding body or conmmssion and it has
jurisdiction over the parties and the subject matter[,] its
deci sions on questions of fact are conclusive and final in the
absence of fraud, unless an appeal is provided by law to sone
appel l ate or supervisory tribunal."); Departnment of Human Resources
v. Thonpson, 103 M. App. 175, 195-96 (1995) (whether agency's
decl arations should be given collateral estoppel effect depends
upon whether agency was acting in judicial capacity, 1issue
presented to court was actually litigated before the agency, and
resolution of issue was necessary to the agency's decision). Cf
Departnment of Health & Mental Hygiene v. Reeders Menorial Hone,
Inc., 86 Md. App. 447, 455 (1991) (appeal board not bound, by res
judicata, to its previous interpretation of regulations, when
previous interpretation was based on an error of law); R & T
Construction Co. v. Judge, 82 MI. App. 700, 725-26 (1990), aff'd in
part and rev'd in part on other grounds, 323 M. 514 (1991)
(finding of Virginia Industrial Commssion not entitled to
preclusive effect in Maryland Wrkers' Conpensation Comm ssion
when Virginia commssion only interpreted Virginia statute and did
not make findings of fact); Kl ein v. Colonial Pipeline Co., 55 M.
App. 324, 339 (1983) (doctrine of res judicata does not apply to
adm nistrative proceedings as an inflexible rule of |aw,
particularly where adm nistrative agency's original decision was
based on an error of |aw).
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must not be bypassed prohibits only those |awsuits that involve
substantially the same issues that are before the agency. |If the
| awsuit addresses a matter that is wholly unrelated to the agency's
i nvestigation, and the lawsuit is not otherw se unlawful or
enj oi nable, then the enployer need not await conpletion of the
agency's investigation or adjudication before pursuing the claim
because the agency will not address that issue. Mor eover, the
enpl oyer may pursue such clains even if there is sone factual
overl|l ap between these clains and the issues before the agency. See
Maryl and- Nat i onal Capital Park and Pl anning Comm ssion v. Cawf ord,
supra, 307 Md. at 22-31 (enployee with a specific contractual or
statutory cause of action for claimof enploynent discrimnation,
i ndependent of FEPA, need not first invoke the procedures before
t he Comm ssi on).

We do not intend to foreclose an enployer fromfiling suit in
order to avoid irreversible harm such as the inpending |oss of
i nportant evidence. Cf. Crawford, 307 Md. at 17 ("A court nmay
exercise jurisdiction and grant prelimnary relief pending final
admni strative action in order to prevent destruction of records or
other irreparable injury."). 1In addition, an enployer may need to
file suit to avoid the bar of the statute of Iimtations; a claim
for defamation, for exanple, has only a one year |limtations
period, see Mryland Code, 8 5-105 of the Courts and Judicia
Proceedings Article (1974, 1995 Repl. Vol.), and the agency's

i nvestigation my not necessarily be conpleted before the
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expiration of the statute of limtations. But we know of no
reason, in this circunstance, why the enployer could not file its
suit, along with a notion to stay the proceedings. This practice
woul d protect the enployer's claim from the bar of |imtations
whi |l e avoi ding circunvention of the agency's statutorily authorized
i nvestigatory and adjudi catory functions.

Moreover, if the agency fails to act within an appropriate
time, the party adversely affected may be entitled to pursue an
action for mandanus. See Lake Station v. State, 558 N E.2d 824,
828 (Ind. 1990) ("Wien a governnmental entity will not act, resort
to the courts is appropriate.”); Wltz v. Board of Education of
Scotland School District, 329 NW2d 131, 132-33 n.1 (S.D. 1983)
(exhaustion not required where agency fails to act). C. Ganforte
v. Board of License Conmmssioners for Baltinore City, 190 Md. 492,
498-99 (1948) (courts have inherent power through mnmandanus,
injunction, or otherwise to correct admnistrative abuses of
di scretion or illegal, capri ci ous, or arbitrary acts by
adm ni strative bodies, although the courts cannot interfere with
t he agency's exercise of sound discretion).

The parties have not provided us with a copy of the conplaint
that Downey filed against Walters in the Virginia court. W are,
therefore, unable to review the precise allegations or the causes
of action. It appears fromthe parties' argunents, however, that
one count of the conplaint is either for malicious prosecution or

abuse of process, and the other count is for breach of contract.
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The first count, according to the Comm ssion, alleges that Walters
unl awful Il y mai ntai ned a sex discrimnation conpl aint agai nst Downey
whil e she knew that the actions conplained of were commtted by
MM . The second count, according to Downey, alleges that Walters
breached a settlenment agreenent that she and Downey executed in
1994. Because of the scantiness of the record, and the fact that
no hearing on the Comm ssion's request for an interlocutory or
final injunction has yet taken place, our discussion here has been
for the guidance of the court. On remand, the circuit court should
exam ne Downey's suit and nmake a threshold determ nation of whet her
the clains asserted in the suit involve the sane issues that are
presently before the Conm ssion or the EECC. °

We enphasi ze that the question is not how Downey's clains in
its lawsuit are |labelled. Rather, the question is whether the suit
seeks to adjudicate issues that are identical or virtually
identical to the ones that are before the agency. |If a claimin
the lawsuit involves the sane issues that are presently before the
agency, then the court should enjoin Downey from prosecuting the
claimuntil the agency has finally disposed of the matter. "Final
di sposition” refers to the point when agency procedures are at an
end. Wth respect to a matter before the Conm ssion, this neans

that either (1) the Comm ssion has found no probable cause for

1 1f it is true that the breach of contract claimalleges that
Wal ters breached a settlenment agreenent, the transaction from which
this claimwould arise is probably distinct fromthe issues under
i nvestigation by the agency.
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Walters's charge, or has otherwise termnated its investigation, or
(2) the hearing officer and, if applicable, the Conmm ssion's Appeal
Board, have rendered their decisions.'® Wth respect to a matter
before the EECC, this neans that either (1) the agency has filed
suit on behalf of Walters in federal district court, (2) the agency
has conpleted its investigation and sent Walters a "right-to-sue
notice," or (3) Walters has requested and received a "right-to-sue
notice. "t
B.

We next consider the issue of whether the Conm ssion may
obtain a permanent injunction to bar Downey from ever pursuing its
| awsuit against Walters. The Conm ssion contends that it may do
so, because such a suit violates FEPA's anti-retaliation provision,

Article 49B, § 16(f).1®

1 Wiile the parties may be entitled to judicial review, we are
satisfied that an enployer need not await the result of those
proceedi ngs for purposes of its right to pursue its clains.

7 Under the federal anti-enploynent discrinnation schene,
Title VII of the Gvil R ghts Act of 1964, 42 U S.C. 88 2000e et
seq., once a charge is filed wth the EECC, and after any "deferral
period" to state enforcenent agencies, the EEOC has exclusive
jurisdiction over the charge for 180 days. After thirty days from
the filing of the charge, the EECC has the right to file suit on
behal f of the conplainant in federal district court. See 42 U S. C
8§ 2000e-5(f). If the EEOCC conpletes its investigation but decides

not to file suit for any reason, it wll issue a "right-to-sue
notice" to the conplainant, authorizing the conplainant to file his
or her own civil action. See id. If nmore than 180 days have

el apsed since the filing of the charge, and the EEOC has not filed
suit or issued a right-to-sue notice, the conplainant may denmand a
right-to-sue notice and, upon receiving it, may file suit. See id.

18 The issue of whether an enployer |awsuit against a
conplainant violates the anti-retaliation provisions of social
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At the outset, we observe that we cannot determne wth
certainty whether the Conm ssion argued in the circuit court, or
even in this Court, that Downey should be permanently restrained
from prosecuting its suit. The Commission's petition for
injunctive relief indicates that it wanted Downey enjoined,
permanently, "fromtaking any further actions against Ms. Walters

in retaliation for her pursuing a conplaint with the
Comm ssion."™ But the final sentence of the nmenorandum that the

Comm ssion filed in support of its petition (which the parties did

| egi sl ati on has appeared in several federal district court cases.

Two reported federal district court decisions have addressed
the issue in the context of 42 U.S.C. § 2000e-3(a), the Title VII
anal ogue to Article 49B, 8 16(f). These courts have deci ded that
a retaliatory defamati on suit based on the enployee's statenents in
an EEOC charge formis unlawful, see EEOCC v. Virginia Carolina
Veneer Corp., 495 F. Supp. 775 (WD. Va. 1980), appeal dism ssed,
652 F.2d 380 (4th GCr. 1981), but a defamation suit based on the
enpl oyee's statenents to other enployees, and which is filed in a
good faith effort to vindicate the enployer's reputation, is not
unl awful , see EEOC v. Levi Strauss & Co., 515 F. Supp. 640, 644
(N.D. I'l'l. 1981). In addition, the sem nal decision on 42 U.S.C.
8 2000e-3(a), Pettway v. Anerican Cast Iron Pipe Co., 411 F.2d 998
(5th Gr. 1969), which held that an enpl oyer may not retributively
di scharge an enployee for filing charges with the EECC, even if the
charges were false and nmalicious, stated in dicta: "W in no way
inmply that an enployer is preenpted by [42 U S.C. § 2000e-3(a)]
fromvindicating his reputation through resort to a civil action
for malicious defamation." I1d., 411 F.2d at 1007 n. 22.

In 1983, however, the Suprene Court signaled a change in the
law in its decision in Bill Johnson's Restaurants, Inc. v. National
Labor Relations Board, 461 U S. 731 (1983), which involved the
anti-retaliation provisions of the federal National Labor Rel ations
Act. The Court held that a retaliatory notive was not sufficient
for an enployer's lawsuit to constitute unlawful retaliation.
| nstead, the National Labor Relations Board had to find that the
| awsuit was both (1) retaliatory and (2) |acked a "reasonable
basis" in fact or law. 1d., 461 U S. at 748.
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not place in their joint record extract) stated that the court
"shoul d enjoin [Downey] fromthreatening the Conplai nant, M. Sykes
or any other person in connection with the investigation of this
matter or any ancillary proceedings in connection thereto unti

such tinme as the Conmm ssion reaches final disposition on this

matter." (Enphasi s supplied). Nor is it apparent that the
Comm ssion was "pleading in the alternative." See Md. Rule 2-
303(c).

This lack of clarity continues in the Comm ssion's subm ssion
tothis Court. In some parts of its brief, including its questions
presented, and particularly in its reply brief, the Conm ssion
appears to contend that it wants Downey enjoined frompursuing its

| awsuit against Walters, during the pendency of its investigation

and indefinitely thereafter. The Comm ssion cites 8§ 16(f),
contending that Downey's suit is an unlawful, "discrimnatory" act
that is enjoinable under that provision. In other portions of its

brief, however, the Comm ssion suggests only that Downey shoul d be
restrained from pursuing its clainms against Walters until the
Conmm ssion has reached "final disposition™ of the case. The
Comm ssi on states, for exanple:
Downey has never articulated any real neaningfu

harmthat it would have sustained had the circuit court

i ssued the injunction sought by the Comm ssion. The only

t hing that Downey woul d have been precluded from doi ng

was continuing to threaten to sue and/or suing Walters,

at least fromthe tine the conplaint was filed until the

time of its final disposition.

(Enphasi s supplied).
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Regar dl ess of what the Comm ssion argues, we concl ude that, on
t he basis of an alleged violation of 8§ 16(f), the Comm ssion is not
entitled to file suit in the circuit court to obtain a fina
i njunction permanently restraining Downey from prosecuting a civil
action. This is because the enforcenent process established by
FEPA is the exclusive neans by which the nerits of an alleged
violation of § 16(f) may be adjudicated; this process does not
authorize direct civil actions by the Comm ssion in circuit court.?
We expl ai n.

It is well settled that the list of "unlawful enploynent
practices" enunerated in Article 49B, 8 16 does not create causes
of action. See Dillon v. Geat Atlantic and Pacific Tea Co.,
supra, 43 Ml. App. at 163, 166-67 (no common | aw cause of action
for enploynment discrimnation; FEPA does not establish private
cause of action). See also Makovi v. Sherwin-WIllians Co., 316 M.
603 (1989) (wongful discharge suit for pregnancy discrimnation
not permtted when FEPA provided a renedy). There are no
provisions in FEPA that authorize direct civil lawsuits, either by
aggrieved individuals or the Comm ssion, for clains of enploynent

di scrimnation prohibited by 8 16. Instead, the conplai nant nust

19 Qur focus is limted to an injunction request based on FEPA,
we do not address a situation in which the Comm ssion seeks an
i njunction agai nst an enpl oyer on a basis independent of FEPA

20 Of course, a circuit court may entertain the issue of
whet her an enpl oyer violated §8 16(f) when the issue cones to it by
way of judicial review of the agency's decision. |In addition, as
we have noted, the Conm ssion is statutorily authorized to pursue
a request for a tenporary injunction, pursuant to Article 49B, § 4.
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file a FEPA claimwi th the Conmm ssion and pursue the admnistrative
remedi es that we discussed earlier. Oawford, supra, 307 Ml. at 25
n. 10. But see Mdlesworth v. Brandon, 341 M. 621 (1996) (when
enpl oyer is not subject to FEPA enforcenent procedures because it
has too few enployees, claimant may file comon |aw w ongful
di scharge claimfor discrimnatory firing). Mreover, the Gawford
Court specifically stated that a person charging discrimnation may
not "bypass the Human Rel ati ons Conm ssion's procedures by .

i nvoki ng the general equity power of a court."” 1Id., 307 Ml. at 31
n. 14.

Not ably, Article 49B contains provisions authorizing civi
renedies for other types of discrimnation. See 8 5(g) (Comm ssion
authorized to seek an order assessing a civil penalty against a
party engaging in discrimnation in public accomodations); § 8(b)
(civil penalty for discrimnation by business with respect to
"accommodati ons, advantages, facilities, privileges, sales, or
services"); 8 32 (civil action by Conmm ssion upon "probabl e cause
to believe" that housing discrimnation is being commtted); 8§ 33
(civil action by victim of housing discrimnation); 8 34 (civi
action by Conm ssion against "pattern or practice of resistance" to
the rights granted by the housing discrimnation subtitle); 8§ 42
(authorizing civil actions for violations of county anti-
discrimnation |aws). In addition, Article 49B, 8 4 only
aut hori zes the Comm ssion to seek a "tenmporary injunction” if it

"believes that appropriate civil action is necessary to preserve
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the status of the parties or to prevent irreparable harmfromthe
time the conplaint is filed until the tinme of its final
di sposition.” (Enphasis supplied). But nothing in FEPA or the
interpretive case law entitles the claimant or the Conm ssion to
file either a lawsuit or an action for an injunction in circuit
court, seeking a renedy for a violation of the Act.

The Comm ssion cites two federal cases in which the EEOC
sought to enjoin an enployer's suit that allegedly violated the
federal analogue to 8 16(f), 8 704(a) of Title VIl of the Cvi
Ri ghts Act of 1964, 42 U S.C 8§ 2000e-3(a). But Title VII contains
a specific provision authorizing the EEOCC to file civil actions in
federal court on behalf of conplainants. See 42 U . S.C. § 2000e-
5(f). There is no such provision in FEPA FEPA contains an
i nvestigation and enforcenent schene that is quite simlar to the
procedure established by 8 10 of the National Labor Rel ations Act,
see 29 U S.C 8 160, involving charges filed by aggrieved parties,
adm ni strative investigations, hearings before hearing exam ners,
adm ni strative review by the Coomssion itself, and judicial review
inthe courts. Drect civil actions filed in circuit court are not
part of this process.

We conclude that the circuit court is not the proper forumfor
the Comm ssion to obtain, in the first instance, a determ nation
that an enployer has violated 8 16(f) and a permanent injunction on
the basis of such a determnation. Rat her, the enforcenent

mechani sm created by Article 49B, 88 9A, 10, 11, and 12 is the
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excl usive process by which an enployer may be found to have
violated the provisions of FEPA, including 8 16(f); the Conm ssion
may not evade this statutorily nmandated procedure. |If Downey is to
be adjudged to have violated 8 16(f) by virtue of its lawsuit, it
nmust be through this process.? Wen appropriate, the Conm ssion
may issue a "cease-and-desist order," pursuant to 8 11(e), which
may be considered by the circuit court through judicial review
Qur conclusion is not inconsistent with the right to obtain a
tenporary injunction, pending final di sposi tion, which 1is

specifically authorized by § 4.

SUVMMARY

The circuit court's order denying the Comm ssion's request for
an ex parte injunction is affirnmed. On remand, if the court
determines that a claim in Downey's Virginia |awsuit involves
substantially the same issues that are under investigation by the
agency, or that equity requires staying the lawsuit, then it should
enjoin Dowey from pursuing that suit until the agency has finally
di sposed of Walters's claim But the presence of an ongoi ng agency
i nvestigation does not necessarily prevent Downey from pursuing
i ndependent cl ains against Walters, even if there happens to be

sone factual overlap between the discrimnation claim and the

21 The parties have not advised us, and the record does not
reveal, whether Walters has filed a charge wth the Comm ssion
all eging that Downey's conduct violated 8§ 16(f), or whether the
Comm ssion has issued such a charge on its own initiative, as
permtted under certain circunstances by 8 9A(Db).
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i ndependent claim Finally, the Commssion is not entitled to an
injunction preventing Downey permanently from prosecuting its
lawsuit, on the grounds that the suit violates Article 49B, 8§
16(f).

ORDER DENYI NG EX PARTE
| NJUNCTI ON  AFFI RVED. CASE
REMANDED FOR FURTHER
PROCEEDI NGS  CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAID ONE- HALF BY

APPELLANT AND ONE-HALF BY
APPELLEE.
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