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The 94th Aero Squadron restaurant ("Restaurant"), a
privately run concern | ocated on tax exenpt property belonging to
t he Maryl and- Nati onal Park and Pl anni ng Conm ssion (" Conm ssion")
in College Park, Maryland, was designed to resenble a fortified
French chalet fromthe Wrld War | era that had been damaged by
bombing. In this appeal, the disputants call upon us to decide
whet her the Restaurant can withstand an "attack"” by the State
Depart ment of Assessnents and Taxation ("Departnent"), seeking to
i mpose a tax assessment.

After wending their way through four other adjudicative
| evels, the parties to this appeal, Comm ssion, appellant, and
Departnent, appellee, ask us to answer four questions.

|. Didthe circuit court err in ruling that
the operation of the 94th Aero Squadron
restaurant does not constitute a 'concession
as required by Tax-Property Article, § 7-2117
1. Didthe circuit court err in ruling that
the 94th Aero Squadron restaurant is not
"avai |l abl e for use by the general public' as
required by Tax-Property Article, 8§ 7-2117
1. Didthe circuit court err in granting
the State Departnment of Assessnents and
Taxation's notion to strike?

IV. D dthe tax court lose jurisdiction to
hear the appeal fromthe decision of the
Property Tax Assessnment Appeals Board for
failure to hear and deci de the appeal on or
before 60 days fromthe date that said appeal
was entered, as required by the Tax-Property
Article, 8 14-512(f)(5)?



In 1973, the Conm ssion, a State-created agency,! purchased
the historic College Park Airport. The Airport, located in the
Cal vert Road Park, Prince George's County, is the world's ol dest
continuously operated airport, and counts, anong its other
distinctions, the training by the Wight brothers of Army Signal
Corps pilots on its premses. In Cctober, 1980, the Conm ssion
circul ated a prospectus that outlined the Comm ssion's interest
in soliciting bids fromthe private sector to construct, operate,
and nmaintain a restaurant "concession." 94th of Coll ege Park,
Inc. ("94th") and its hol di ng conmpany, Specialty Restaurants
Corporation ("Specialty"), the only bidders on the project
(hereinafter, "lessee"), entered into a | ease with the Conm ssion
on May 1, 1981.2 The lease did not include all of the itens
detailed in the prospectus, including several that woul d have
i nposed specific operational controls. For exanple, the
foll ow ng section relating to charges to the public was not
i ncl uded.

The Director of Parks and Recreation shal
exercise the authority over rates charged
with a reasonabl e opportunity for the
concessionaire to realize a profit on these
facilities and services as a whol e,
commensurate with the investnent and
obligation assuned. The concessionaire wll

prepare and submt to the Director of Parks
and Recreation for approval a schedul e of

1See Article 28, 88 1-101 to 8-127 of the Annotated Code.

2The parties anended the | ease on Decenber 12, 1981 and
April 23, 1984; neither anmendnent is pertinent to our discussion.
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The |

fees and prices to be charged for all goods
or services offered for sale or hire on the
prem ses. No charge will be made for any
such goods, or services, except in strict
conpliance wth the approved schedul e and any
violation of this provision shall constitute
grounds for the termnation of the |license
and/or privilege herein granted. 1In
approving rates, primary consideration wl|l
be given to the prices charged for simlar
facilities and services furnished or sold
outside the areas adm ni stered by the

Mar yl and- Nati onal Capital Park and Pl anni ng
Comm ssion under simlar conditions with due
regard being given to such other factors as
may be deened significant. The principal

obj ective of such controls is to assure the
public satisfactory service and quality

mer chandi se at reasonable rates. The
concessionaire wll pay all expenses of
pronoting or operating the concession,

i ncludi ng the paynent of salaries of such
personnel to provide for efficient operation,
together wth expenses for supplies and al
public utility expenses.

ease began wth several recitals, including:

VWHEREAS, the Lessor has the power to
| ease the sane to any responsible individual,
partnership, or corporation, on such terns
and conditions as the Lessor in the exercise
of its discretion may deem advant ageous to
t he devel opnment of the Park System under its
jurisdiction; and

VWHEREAS, the Lessor has determ ned that
the Lessee is responsible and that the
pur poses set forth herein are consistent with
the use of the Land for park and recreation
pur poses; and

VWHEREAS, the Lessee desires to take the
Land and to construct thereon a Restaurant as
defined herein, the (inprovenents to be
constructed on the Land by the Lessee in
accordance with this Agreenent, being
sonetinmes hereinafter called the
"I nmprovenents'), for the benefit of all of
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the citizens of the State of Maryl and, and,
in particular, the citizens of Prince
CGeorge's and Mont gonery Counti es.

The Conmm ssion granted concession rights to the | essee and
indemmified the | essee fromthe paynent of any tax that m ght be
assessed against the fee title or | easehold as foll ows:

The Lessor hereby grants to Lessee for
the period of said Lease (including any
extension periods), the right to construct,
operate, and maintain upon said Land the
| mprovenents as herein defined in accordance
with this Lease, provided the Lessee shal
faithfully performthe terns and conditions
of this Lease and Agreenent. Lessor agrees
not to grant the rights as herein granted to
any other persons, nor will it construct and
operate any financially conpetitive facility
on the prem ses owned by it adjacent to the
Leased Prem ses during the termof this Lease
and Agreenent, including any renewal peri od.

It is acknow edged by the parties hereto
that, because the fee title to the Leased
Prem ses is owned by the Lessor, a public
entity, the Leased Prem ses are not subject
to either ad valoremtaxation or possessory
i nterest taxation against the |easehold.
Accordingly, the aforesaid percentage rent
schedul e is structured in consideration of
the tax-free status of the Leased Prem ses
and that the Lessor and its assigns hereby
indemmifies the Lessee and holds it harmnl ess
fromany tax which may be assessed agai nst
either the fee title or the | easehold of the
Lessee.

Par agraph N ne of the | ease provided:
USE OF LEASED PREM SES

The Lessee covenants and agrees to
operate, manage, and maintai n throughout the
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term hereof, in a good, courteous, and
efficient manner a Restaurant (and the other
i nprovenents to be constructed by it in
accordance wth this Lease) and further
covenants that it will operate, nmanage, and
mai ntain the prem ses in a manner consi stent
with the purposes of this Lease and the
public interest generally.

The | essee was required to provide a capital investnment of
$900, 000 to construct the restaurant facility and to provide
$100, 000 in working capital. The design of the facility was
subj ect to approval by the Comm ssion. The paynent structure of
the lease required the | essee to pay to the Commi ssion a fl at
monthly fee plus a percentage of the | essee's gross receipts.

The Comm ssion and the | essee | earned, sonehow, that the
| easehol d was not automatically tax-exenpt, as each had assuned,
and that application had to be made. Accordingly, they filed a
request for an exenption to the Departnent; the Departnent denied
the request. The matter was next heard by the Property Tax
Assessnent Appeal s Board ("Board") which, in a decision dated
July 12, 1993, reversed the Departnent's denial of the exenption
Unsatisfied wwth that result, the Departnent filed an appeal wth
the Maryl and Tax Court on June 30, 1994. More than one year
| ater, on August 25, 1994, the Tax Court conducted a heari ng,
during whi ch Robert Young, Associate Director of the Departnent,?

Ri chard Stevenson, Associate Director of the Conmm ssion, and

3Young had deni ed the Conmmi ssion and | essee's request for an
exenpti on.



Loui s Viggiano, Divisional Manager of Specialty and CGeneral
Manager of the Restaurant testified, respectively. The Tax Court
accepted the parties' stipulation that the Restaurant was, in
fact, a "restaurant,” and that it was |located in a public park
that contained an airport.* After hearing testinony and
considering the parties' argunents, the Tax Court reversed the
Board's decision and reinstated the assessnent.

The Tax Court characterized the question before it as one of
| aw and, specifically, one of statutory interpretation. The Tax
Court construed "concession” in 8 7-211(b) as requiring specific,
detail ed, operational controls by the granting authority over the
concessionaire and requiring that the service be primarily for
t he people using the airport, park, market or fairground. There
was sone evi dence that the Comm ssion occasionally checked on the
quality of the Restaurant's operation but the Tax Court found
there were no specific controls of the type required to be a
"concession." The Tax Court further found fromthe evidence that
the Restaurant was primarily used by persons who were not users
of the other facilities in the park and airport. |In fact, the
Tax Court stated that the Restaurant would not be able to survive
if it depended upon only those persons using the park and

airport. O note, the Tax Court did not cite any cases to

‘W will accept the stipulation. See Supervisor of
Assessnents v. Vestry, 48 Md. App. 131, 134 (1981) ("We decline
to accept the stipulation because it was not before the Tax
Court.").



support the construction of the statute. Three days after the
Tax Court's decision, the Commssion filed a petition requesting
the Grcuit Court for Prince George's County to review the
deci si on.

In the proceedi ngs before the Crcuit Court, the Departnent
filed a notion to strike those portions of the Conm ssion's
pl eadi ngs that quoted excerpts of Viggiano's deposition testinony
relating to the question whether restaurant patrons al so used the
park or airport because, the Departnent contended, the Tax Court
had not admtted the deposition into evidence. The Grcuit Court
granted the notion during a March 23, 1995 hearing and, after
listening to the parties' argunents on the nerits, took the
primary issue under advisenment. Thereafter, on August 18, 1995,
the Grcuit Court issued an opinion and order affirmng the Tax
Court's decision. The Circuit Court relied on a Tax Court
deci sion rendered in 1970 and two cases deci ded by the Suprene
Court of M chigan, County of Kent v. Cty of G and Rapids, 167
N.W2d 287 (Mch. 1969), and Cty of Detroit v. Tygard, 161

NNW2d 1 (Mch. 1968).° The Circuit Court agreed with the Tax

5'n Kent, the Court had before it a | ease by Kent County
Aeronautics Board of hangars on airport property for aircraft
st orage, nmai ntenance, and operation of a private flying school,
and a | ease of airport property for notel and restaurant purposes
and held the services were "concessions” within the applicable
statute. The statute subjected otherw se exenpt property to
taxati on when nade avail able to and used by private individuals
in connection with a business conducted for profit "except where
(continued. . .)



Court's legal ruling but, apparently relying on the dissent in
Kent, elaborated by ruling that a "concession"” had to neet a
three-prong test. First, there had to be nore than a | easing
agreenent. Second, there had to be a specific obligation by
service providers to maintain particular services, including a
requi renment of m ni mum hours and specific standards and regul ar
supervision. Third, the service had to be customarily and
needfully required in a park, airport, market, or fairground.

The Circuit Court construed the | anguage "avail able for use by

5(...continued)
the use is by way of a concession in or relative to the use of a
public airport . . . or simlar property which is available to
the use of the general public. . . ." Kent, 167 N.W2d at 288.
The Supreme Court of Mchigan affirnmed the trial court and held
that the uses were concessions and exenpt fromtaxation and, in
doi ng so, distinguished Gty of Detroit.

In Gty of Detroit, the Court had before it an agreenent
whereby the Detroit Aviation Comm ssion granted possession of
aircraft hangars to the defendants for the purpose of giving
flying I essons and the renting and servicing of small aircraft.
The claimwas for property tax under the sane statute as that
gquoted in Kent. In affirmng sumrary judgnent in favor of the
City of Detroit and holding that the possessory interest was
taxabl e, the Court pointed out that the interest was on a nonth
to nonth basis and the agreenent did not inpose any specific
obligations on the privileged party. Additionally, the Court
relied on the State of M chigan Aeronautics Code that granted
political subdivisions the right to confer the privil ege of
concessions at airports provided that the service was equal,
uniform and generally available to the public. The Court
interpreted the statute to require that such service be "assured"
and held that the agreenent failed to neet the requirenent. In
doing so, the Court Iimted its holding to the facts before it.

W set forth the above to note that the results in the above
cases are not inconsistent with the result in the case sub
j udi ce.



the general public" as neaning those nenbers of the "general
public" who have occasion to be on park property for the use of
other park facilities. The Crcuit Court's construction was in
essence the same as that of the Tax Court. The Crcuit Court
then held that there was substantial evidence to support the Tax
Court's conclusion that the test was not nmet by the Restaurant.
The Conmm ssion then noted a tinely appeal to this Court fromthe
Crcuit Court's judgnent.
.

The Comm ssion contends that the ordinary neaning of the
| anguage in 8 7-211(b) leads to a conclusion that the |essee,
granted an exclusive right to construct and operate a restaurant
with a required notif, is a "concession.”" The legislative
purpose is not inconsistent wwth that plain neaning and there is
no evidence of a contrary legislative intent. Simlarly, it
contends that the plain | anguage "avail able for use by the
general public" is not restricted to park and airport patrons.
Al ternatively, the Comm ssion contends that, if the three-part
test is a valid construction of "concession," it was satisfied by
the evidence; if "general public" is limted to park and airport
patrons, the evidence is insufficient to support the finding that
the Restaurant was primarily used by non-patrons of the park and
airport.

The Departnent argues that the statutory provision in
gquestion is a tax exenption and, as such, nust be strictly
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construed. Thus, it contends, the Tax Court and the Crcuit
Court interpreted the statute correctly.
.

Despite its name, the Tax Court is not a judicial body, but
rather, is an adm nistrative agency that acts in a quasi-judicial
capacity. Shell G| Co. v. Supervisor of Assessnents, 276 M.
36, 38-48 (1975); see 88 3-101 to 3-113 of the Tax-CGeneral
Article. Qur review of the Tax Court's decision is precisely the
same as that of the Crcuit Court. DHWVH v. R verview Nursing
Centre, Inc., 104 M. App. 593, 601, cert. denied, 340 Md. 215
(1995). The "substantial evidence" test is our guide when
reviewing the Tax Court's factual findings. 1d. at 602. \When
reviewi ng questions of law, on the other hand, we are free to
substitute our judgnent for the judgnent of the Tax Court, and we
seek to determ ne whether it erred as a matter of law Id.

The General Assenbly's use of the term "concession” in § 7-
211(b) is the crux of this dispute.

(b) Public use. -- An interest of a person
in property of the federal governnent, the
State, a county, or a nunicipal corporation
IS not subject to property tax, if the
property is used for a concession that:

(1) is located in a public airport,
park, market, or fairground; and

(2) is available for use by the general
public.

If, as in the instant case, the parties call upon us to

interpret an exenption, we first ook to the general principles
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of statutory construction, and then, narrow ng our inquiry, turn
to those principles that are applicable to the taxation arena.
Ever m ndful of our desire to discern and effectuate the Ceneral
Assenbly's intent, Oaks v. Connors, 339 Ml. 24, 35 (1995), we
exam ne the | anguage of the enactnent and give to the | anguage
its natural and ordinary inport. Mntgonery County v. Buckman,
333 Md. 516, 523 (1994). |If the language is plain and free from
anbi guity and expresses a definite and sensible neaning, we wll,
ordinarily, end our inquiry. 1d. W are not, however, rigidly
bound to the precepts of the "plain neaning" rule. Departnent of
Gen. Servs. v. Harmans Assocs. Ltd. Partnership, 98 Md. App. 535,
545 (1993). Wiere the General Assenbly has chosen not to define
atermused in a statute, we will give that termits ordinary and
natural nmeaning and will not resort to subtle or forced
interpretations for the purpose of extending or limting the
operation of the statute. Brown v. State, 285 Ml. 469, 474
(1979). Furthernore, we examne the entire statutory schene and
consi der the purpose behind the particular statute before us.
Department of Public Safety v. Howard, 339 M. 357, 369 (1995).
Cogni zant that the |anguage of the statute is the foundation from
whi ch our inquiry comrences, we also review | egislative history
and the prior state of |law, and contenplate the particular evil,
abuse, or defect that the CGeneral Assenbly w shed to remedy with

the enactnent of the statute at issue. Lemey v. Lenmley, 102 M.
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App. 266, 290 (1994). Moreover, the exam nation of rel ated
statutes is not beyond our reach. GEICO v. Insurance Conmr, 332
Md. 124, 132 (1993).

When interpreting tax exenptions, we strictly construe the
exenption and resolve any doubt in the taxing authority's favor.
Comptroller v. Martin G Inbach, Inc., 101 Ml. App. 138, 145,
cert. denied, 336 Md. 593 (1994); 8§ 7-101 of the Tax-Property
Article ("Property tax exenptions provided under this title shal
be strictly construed."). In Suburban Propane Gas Corp. V.
Tawes, 205 Md. 83, 87 (1954), Judge Collins recited for the Court
of Appeals the judicial approach towards interpreting tax
exenpti ons.

O course, tax exenption statutes are to

be strictly construed in favor of the State.

The taxing power is never presuned to be

surrendered. Every assertion that it has

been relinquished nmust, to be effective, be

distinctly supported by clear and unanbi guous

| egi sl ative enactnent. To doubt an exenption

is to deny it. However, the tax exenption

statute should not receive a strained or

unr easonabl e construction that woul d def eat

t he purpose of the |egislative enactnent.
(Gtations omtted). In the final analysis, the real legislative
intent prevails. Conptroller v. Fairchild Indus., 303 Md. 280,
288 (1985). The burden of showi ng that an exenption is allowed
under the law falls upon the claimant. Pittman v. Housing Auth.,

180 Mi. 457, 460 (1942).

The parties do not point us to, nor have we found, any
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reported opinion in this State interpreting the term"concession"
as used in 8 7-211(b). Thus, we turn to the precursor of that
section, 8 8 (8)(e) of Article 81, which the General Assenbly
approved as energency |legislation effective May 8, 1961, for
further information.®

(8) Leaseholds and Other Limted Interests in
Real or Personal Property.--No |easehold or
other limted interest in real or tangible
personal property shall be subject to
taxati on except the follow ng which shall be
subject to taxation in the sanme anmount and to
t he sane extent as though the person in
possession or the user thereof were the owner
of such property.

(e) The interest or privilege of any
| essee, bailee, pledgee, agent, or other
person in possession of or using any real or
personal property which is owned by the
federal or State governnents, and which is
| eased, | oaned, or otherw se nade avail abl e
to any person, firm corporation,
associ ation, or other legal entity, with the
privilege to use or possess such property in
connection wth a business conducted for
profit, except where the use is by way of a

W will refer to those amendnents that are gernane to this
di scussion. The exenption in question first appeared in the 1961
| egislation. Qur research leads us to conclude that the 1961
| egislation was in response to the decision by the Court of
Appeals in Martin Co. v. State Tax Conm n, 225 Ml. 404 (1961).
The Court of Appeals held that a certain possessory interest in
personal property owned by the United States Governnent was not
subject to tax in the possession of the Martin Conpany. The
statutory schene, as it existed prior to 1961, and the major
i npetus for the 1961 legislation, is of no help with respect to
the issue before us. W are not aware of any |legislative history
pertinent to the interpretation of the exenption at issue other
than as referred to in this opinion.
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concession for occupancy of a public airport,
park, market, fairground, or simlar
property, which is available to the use of
the general public, shall be subject to
taxation in the sanme anmount and to the sane
extent as though the | essee or user were the
owner of such property; provided, that the
foregoi ng shall not apply to federal or State
property for which negotiated paynents are
made in lieu of taxes by any of the aforesaid
owners, nor shall it apply to any real or
personal property which is owned by the
federal or State governnents and which is in
t he possessi on of any person, persons or
corporation who or which is engaged in (1)

t he manufacture, construction, or assenbling
of equi pnent, supplies or conponent parts
thereof, to be used for national defense

pur poses, or (2) research or devel opnent for
nati onal defense purposes, nor shall it apply
to port facilities owed by the federal or
State governnents (or any agencies or
instrunentality thereof) or by any political
subdi vision of the State of Maryl and).
Provided further that for purposes of
muni ci pal and county taxation in the counties
of Allegany, Anne Arundel, Mntgonery, and
Washi ngton, any such interest or privilege
shal | not be subject to assessnent and
taxation. As used herein, the term' port
facilities' shall mean and shall include,

wi thout intending thereby to limt the
generality of such term any one or nore of
the follow ng or any conbi nation thereof:
Lands, piers, docks[,] wharves, warehouses,
sheds, transit sheds, elevators, conpressors,
refrigeration storage plants, buildings,
structures, and other facilities,
appurtenances and equi pnent necessary or
useful in connection with the operation of a
nmodern port or in connection with

shi pbui I ding and ship repair and every kind
of termnal or storage structure or facility
now i n use or hereafter designed for use in

t he handl i ng, storage, |oading or unloading
of freight or passengers at steanship
termnals, and every kind of transportation
facility now in use or hereafter designed for
use in connection therewth.

14



Effective July 1, 1967, the General Assenbly elimnated the
words "or simlar property" following the word "fairground.™
Chapter 414, Acts 1967. 1In 1968, the General Assenbly
redesignated 8 8 (8)(e) as 8 8(6)(e) of Article 81. That change
did not last long, for in 1970, the General Assenbly renunbered 8§
8(6)(e) as 8 8(7)(e) and elimnated "real or" preceding "personal
property” and substituted "pursuant to a contract with such
federal or State governnents for" instead of "who or which is
engaged in." Chapter 526, Acts 1970. The 1983 anendnent divi ded
subpar agraph (e) into sub-subparagraphs and substituted "federal,
State, county, or nunicipal” for "federal or State." Chapter
640, Acts 1983. In 1985, the CGeneral Assenbly repealed 8 8(7)(e)
of Article 81, along with other sections and subsecti ons,
reenacted, and recodified themin the Tax-General and Tax-
Property Articles. Chapter 8, Acts 1985. The Revisor notes
that, for clarity, the term "nunicipal corporation” was
substituted for the term "nunicipal governnments" and the
reference to "for occupancy,” was del eted as superfl uous.

Section 7-211(b) appeared at that tinme and has not been anended
Si nce.
The General Assenbly has used the term "concession” in other

contexts.’” The nost pertinent use, for our purposes, is Article

I'n related contexts, the termappears in the follow ng
sections:

(continued. . .)
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... continued)

8§ 11-501(h) (1) of the Commercial Law Article
(Title I'l, Trade Regul ation; Subtitle 5 C garette
Sal es Bel ow Cost Act);

8§ 5-301 8.3 & 8.4 of the Environnent Article
(Title 5, Water Resources; Subtitle 3,
Interstate Water Conpacts);

8§ 8-1311(b) of the Natural Resources Article (Title 8,
Wat er and WAter Resources; Subtitle 13, Patuxent River
Wat er shed) ;

8 14-109(a)(5) of the State Finance and Procurenment
Article (Title 14, Preferences; Subtitle 1, Preferences
to benefit disadvantaged i ndividuals);

8 9-929(c)(1) of the State Government Article (Title 9,
M scel | aneous Executive Agencies; Subtitle 9, Mryl and
Vet erans' Honme Conm ssi on);

8 6-301(r)(7(i) & (iii) of Article 2B (Al coholic
Beverages; Title 6, Beer, Wne and Liquor Licenses;
Subtitle 3, Cass C (On Sale));

8§ 8-202(g)(1) & (i)(1) of Article 2B (Title 8, Local
Li censes and Li cense Provisions; Subtitle 2, Local
Jurisdictions);

8§ 9-217(f)(1)(ii)3. of Article 2B (Title 9, Ceneral
Provi sions on | ssue of Licenses; Subtitle 2, Local
Jurisdictions);

8§ 11-517(g) (1) of Article 2B (1995 Supp.) (Title 11
Hours and Days For Sale; Subtitle 5, Local
Jurisdictions);

8§ 2A(d) of Article 23A (Corporations--Mnicipal);

Article 25, 8 3D(c) (county conm ssioners), Article
25A, 8 5A (c) (chartered county), and Article 25B, §
13B(d) (code county);

8 249)b) of Article 27 (Crinmes and Puni shnents);

§ 13-105(4) of Article 41 (CGovernor-Executive and
(conti nued. . .)
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28, § 5-110:

Mar yl and- Nati onal Capital Park and Pl anni ng
Comm ssion) (Title 5, Property; Powers;
Recreation Program Subtitle 1, Metropolitan
District Property and Powers Cenerally)
(enphasi s added)

The Comm ssion may (1) |lease for a term
not exceeding 40 years and renew t he | ease
fromtime to tine for additional ternms not
exceedi ng ten years each, to any responsible
i ndi vi dual, partnership or corporation, any
portion of the lands within the netropolitan
district, acquired for park purposes under
any of the provisions of this article. The
Comm ssion may not enter into any |ease
agreenent in excess of 20 years duration
wi t hout the prior approval of the provisions
of the | ease by |egislative enactnent of the
county in which the | ease property is |ocated
in whole or in part. Further, all such | ease
agreenents shall contain provisions for
reversion without cost to the Comm ssion of
the property and its inprovenents regardl ess
of whether the inprovenents were added to the
property by the | essee during the termof the
| ease or any extension of the | ease; and/or
(2) grant privileges, permts, and/or
concessions, and/or enter into contracts

(...continued)

0.

Adm ni strative Departnments) (Title 13, M scel |l aneous
St at ew de Devel opnment and Assi stance Prograns; Subtitle
1, Maryland Food Center Authority);

8§ 14-701(b)(4) of Article 41 (Title 14, Local Economc
and Community Devel opnent Prograns; Subtitle 7, Ccean
Cty Convention Hall); and

8 4.01(c)(2)(ii) of Article 66B (Zoning and Pl anni ng).

The term al so appears in unrelated contexts. See 88 11-

504(b),
Commer ci al

11-505(a) (4), and 11-509 (price concession) of the

Law Article;, 88 6-504(d)(2)(ii) and 16-510(a)(4)

(col l ective bargai ning) of the Education Article; and 88 2-
112.1(j)(2) and 5-114.1(e)(1) (collective bargaining) of Article
28.
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relating to the sanme, with any responsible

i ndi vi dual, partnership, or corporation, to
engage in any business or enterprise on | ands
acquired for park purposes within the
metropolitan district under any of the
provisions of this article; all on terns and
condi tions the Comm ssion deens advant ageous
to the devel opnent of the park systemas a
part of the Mryl and-Washi ngt on Regi onal
District wwthin the netropolitan district.
The purpose for which the property is | eased,
and/or the privileges, permts, and/or
concessions are granted, may not be

i nconsistent wwth the use of the property for
park purposes. Any |ease and/or contract
executed under the authority of this section
shall contain a condition, stating
specifically the purposes for which the
property is | eased, and/or the privil ege,
permt, or concession is granted. Al
agreenents entered into by the Conm ssion
pursuant to this article shall contain
provi si ons forbidding the assignnment of the
agreenent w thout the consent of the

Comm ssion. This article may not be
interpreted as a limtation on the

Comm ssion's authority to require in any
agreenent nore restrictive provisions deened
by the Conm ssion to be in the public
interest. The provisions of this article may
not be construed to validate any | ease or
agreenent executed prior to July 1, 1972,

whi ch provides for an initial term beyond 20
years duration, nor to permt the

renegoti ation of any | ease or agreenent
executed prior to July 1, 1972, for the

pur pose of extending the initial termof the
| ease beyond 20 years duration. This
limtation does not apply to any lease with a
nonprofit, service-oriented organization.

Keeping in mnd, for present, the Ceneral Assenbly's use of
the term"concession," we turn to the statutory schene before us.
In Maryl and, |easeholds and other Ilimted interests in property

are generally not subject to property tax. §8 6-102(a) of the
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Tax- Property Article ("Except as otherwi se provided in this
section, a leasehold or other limted interest in property is not
subject to property tax."). Governnent-owned property is not
subject to taxation if devoted to a governnmental use or purpose,
except as provided in 8 6-102. § 7-210(a) of the Tax-Property
Article. The non-taxable status applies to property owned by a
State agency only to the extent a | aw exenpts the property. 8§ 7-
210(b) of the Tax-Property Article. Lands acquired by the
Comm ssion pursuant to Article 28 are exenpt from"State, county,
and munici pal taxes." Art. 28, 8 5-109(a). Interests in
gover nment - owned property are, unless otherw se exenpted,
t axabl e.
(e) Interests in governnent property. --
Unl ess exenpted under 8§ 7-211 or 8§ 7-501
[ public | easehol d property--1local exenptions]
of this article, the interest or privilege of
a person in property that is owned by the
federal, the State, a county, or a nunicipa
corporation governnment is subject to property
tax as though the | essee or the user of the
property were the owner of the property, if
the property is | eased or otherw se nmade
avai l abl e to that person
(1) by the federal, the State, a county,
or muni ci pal corporation government; and
(2) with the privilege to use the
property in connection with a business that
is conducted for profit.
8§ 6-102(e) of the Tax-Property Article.
The above analysis leads us to 8 7-211(b). The facts before
us satisfy the first three elenents found in that section. The

parties do not dispute that the facts establish an "interest™
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(1 easehol d) of a "person" (Restaurant)® in property of the State
(Comm ssion).® The next elenent, and one that is contested, is
that the property should be "used for a concession.”

Furthernore, the "concession" nust be located in a "public
airport, park, market, or fairground" and be "avail able for use
by the general public.” The parties have stipulated that the
Restaurant is located in a park that contains a public airport.?
Thus, if we conclude that the Restaurant qualifies as a
"concession," we would then need to determ ne whether it is
"avail able for use by the general public.” The Comm ssion bears
t he burden of showi ng that the Restaurant fulfills the

requi renents necessary to qualify for the exenption. Pittman,
180 Md. at 460.

Slightly nore than seventy-five years ago, Judge Briscoe
considered for the Court of Appeals the use of the word
"concession"” in a | ease between the Hotel Bel vedere and John
WIllians, a barber. Belvedere Hotel Co. v. WIllians, 137 M, 665
(1921), annotated in 14 A L.R 622 (1921). WIlians operated a

bar ber shop and mani curing concession in the hotel. During

8See 8§ 1-101(w) of the Tax-Property Article (definition of
person) .

°See 8§ 5-107 of Article 28 (title to lands acquired under
Article 28 are vested in the State or the Conm ssion).

10See Supervi sor of Assessnments v. Washington Nat'l Arena
Ltd. Partnership, 42 Md. App. 695 (1979) (interpreting term
"park" as used in precursor to 8§ 7-211(b)).
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WIlliam s | ease and concession term the Hotel |eased out to
WIlliam Zentgraff the "front roomon the first floor of the
bui |l di ng known as No. 1023 North Charles Street . . . to be used
for a barber shop."” I1d. at 668-69. Shortly after Zentgraff
opened his barber shop, WIIlianms sought injunctions

to restrain the Bel vedere Hotel Conpany from

mai ntai ning, or permtting to be maintained,

in the hotel and on the prem ses of Hotel

Bel vedere, any barber shop other than that of

t he one conducted by the appellee, or fromin

any manner attenpting to injure the business

of the appellee, in violation of his rights

under the original agreenment of |ease between

t he Bel vedere Hotel Conpany and the appell ee.
Id. at 669-70. The Crcuit Court for Baltinmore City heard the
case and issued injunctions against the Hotel and Zentgraff, who,
respectively, appealed the judgnent. 1d. at 671

Evidence elicited at trial established that the Hotel had,

in the past, used 1023 North Charles to house guests, but that it
was currently being used, apart from Zentgraff's barber shop, to
store furniture. 1d. at 672. Al though the main Hotel building
was | ocated at the southeast corner of Charles and Chase Streets,
1023 North Charles adjoined it on the south, and direct
communi cati on between the two could be had through a doorway
openi ng on the "sumer garden" and between the Hotel | obby and
Zentgraff's barber shop. 1d. The Court concluded that 1023
North Charles Street was an adjunct part of the Hotel, and that

under Wlliams | ease, the Hotel had granted to himthe "sole and
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exclusive right to operate a barber shop and a manicuring
establishnment in the Hotel Belvedere." Id. at 672-73. Judge
Briscoe then turned to the term "concession."

The plain | anguage of the |ease is that
the party of the first part agrees to | ease
to the party of the second part the barber
shop and mani curing concession in its hotel
for a termof two years.

The use of the word 'concession' in the
| ease, we think, shows an intent to convey
nore than a part of the prem ses. As stated
by the appellee in his brief, the concession
granted by the | ease was the concession 'in
its hotel,' and was clearly intended to be
t he concession of the privilege for the
entire hotel.

In Vol. 2, Wirds and Phrases, 1386, it
is said: 'The English word, 'concession,’
derived fromthe Latin word in its ordinary
use, is exactly or nearly the equival ent of

the word grant,' and the word 'concessi' in a
| ease inplies a covenant for quiet
enj oynent .’

ld. at 673. On the facts before the Court, Judge Briscoe held
that the Grcuit Court correctly and properly granted the
i njunctions against the Hotel and Zentgraff. 1d.

The result reached by the Court in Belvedere Hotel Co. may
be supported under either an exclusive grant approach, Slice v.
Carozza Properties, Inc., 215 Ml. 357 (1958) (exclusive covenant
in a lease to sell alcoholic beverages for off-premses
consunption in shopping center held to extend to subsequently
constructed "Second Section") or a duty of loyalty to refrain
fromdestructive conpetition. Automatic Laundry Serv., Inc. v.
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Demas, 216 Md. 544 (1958) (| essee agreed to operate |aundry and
provi de adequate service; Court held |landlord under inplied
obligation not to conpete destructively with | essee).

As noted in Hotel Belvedere Co., the fundanental neaning of
the term"concession” is a "grant" of some right. The "grant" is
t he sine qua non, upon which the degrees or |levels of control may
be appended.

The General Assenbly is cognizant that degrees or |evels of
control may be | ayered upon a "concession."

(2) Each municipal corporation shall have the

authority to displace or limt conpetition by

granting one or nore franchises for any

concessi on on, over or under property owned

or leased by the nunicipality on an excl usive

or nonexcl usive basis, to control prices and

rates for such franchises; to establish rules

and regul ations to govern the operation of

the franchises, to provide for the

enforcenent of any such neasure; and to | ease

or subl ease publicly owned or |eased | and,

i nprovenents to |land, or both on terns to be

determ ned by the nmunicipality wthout regard

to any anticonpetitive effect.
8§ 2A(d)(2) of Article 23A (enphasis added). Under 8 5-110(2) of
Article 28, the CGeneral Assenbly granted to the Comm ssion the
di scretion to grant concessions "on terns and conditions the
Comm ssi on deens advant ageous to the devel opnent of the park
systemas a part of the Maryl and- WAshi ngt on Regional District
within the netropolitan district.” That grant of discretion is
not, however, unfettered because "[t] he purpose for which the

property is | eased, and/or the privileges, permts, and/or
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concessions are granted, nmay not be inconsistent with the use of
the property for park purposes."!!

To return to the | anguage of the tax exenption at issue, we
note that testinony heard by the Tax Court established that the
Restaurant was avail able to serve and served both patrons and
non-patrons of the Calvert Road Park. The Departnent argues that
we nmust go one step further and evaluate the Restaurant's primary
use by cal cul ati ng how many persons canme to the Calvert Road Park
for the sake of going to the park and found the Restaurant to be
an added incentive to frequent the Park. Continuing with that
reasoning, if the mpgjority of individuals came only to the
Restaurant and did not avail thenselves of the Park's
attractions, the Restaurant had becone not "available to the
general public.” W nust reject the interpretation urged upon us
by the Departnment, and adopted by the Tax Court. As noted above,
t he evi dence adduced bel ow was uncontroverted that the Restaurant

was open and available to all nenbers of the general public.?!?

1The parties do not contend that the existence of the
Restaurant is inconsistent with the use of the property for park
pur poses.

12Bef ore the Tax Court, Young testified that the
Restaurant's pricing schene excluded, on an econom c basi s,
menbers of the general public.

[ T]he pricing here serves a sel ect segnent of

the community that has the nmeans to pay these

particular prices. One of the things that

the statute requires is that it's got to be

avai l abl e for the general public use. And we
(continued. . .)
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2, .. continued)
[the Departnent] had a series of cases, such
as the Asbury Methodi st case, which say if
you only serve a select segnent of the
community who have the neans to pay for a
certain service -- in other words de facto
you' ve factored out the majority of the
popul ation, you're not serving the public.

We are troubled by Young's reliance on Supervisor of Assessnents
v. Asbury Methodist Honme, Inc., 313 Md. 614 (1988). The issues
in that case related to the Tax Court's decision to deny a
property tax exenption to a nonprofit, charitable corporation.
ld. at 616. Reviewing 8 9(a) and (e) of Article 81, recodified
as 8 7-202 of the Tax-Property Article, Chief Judge Muirphy,
witing for the Court, concluded, in part, that the Tax Court
correctly denied the exenption sought by the corporation.
Section 9(e)(2) provided:

any nonprofit charitable, fraternal or
sororal, benevolent, educational, or literary
institutions or organizations when

actual ly used exclusively for and necessary
for charitable, benevolent, or educational

pur poses (including athletic prograns and
activities of an educational institution) in
the pronotion of the general public welfare
of the people of the State.

The corporation had sought a tax exenption for apartnents units

within its housing conplex. Although the corporation accepted

applicants for its home and health center regardless of their

ability to pay, applicants to the apartnents faced econom c

obstacles. Asbury, 313 Ml. at 616-17. Chief Judge Muirphy

concl uded that the corporation was not entitled to the exenption

because, in part, the fees generated by the apartnent units at

i ssue were not "necessary for" and "actually used for" the uses

enunciated in 8 9(e)(2) and that because no resident had invoked

the financial m sfortune clause of the resident agreenent (an

apartnent resident in need of financial assistance could remain

in the apartnents or the corporation's other living quarters as

| ong as that individual had exhausted his or her financial

resources, remained a resident wthin the conplex, and the

assi stance given to that individual did not inpair the

corporation's ability to operate and provide services), i.e., the
(conti nued. . .)
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The grant of a concession to the Restaurant by the
Comm ssi on i s unanmbi guous and unequi vocal. As noted in the
| ease:

The Lessor hereby grants to Lessee for
the period of said Lease (including any
extension periods), the right to construct,
operate, and maintain upon said Land the
| mprovenents as herein defined in accordance
with this Lease, provided the Lessee shal
faithfully performthe terns and conditions
of this Lease and Agreenent. Lessor agrees
not to grant the rights as herein granted to
any other persons, nor will it construct and
operate any financially conpetitive facility
on the prem ses owned by it adjacent to the
Leased Prem ses during the termof this Lease
and Agreenent, including any renewal peri od.

Pursuant to the | ease and the reasoni ng of Bel vedere Hotel Co.,
Slice, and Automatic Laundry Serv, the Restaurant woul d be able
to bring an action against the Comm ssion or any entity for
interfering with its concession rights.

The | anguage in the tax exenption nust be strictly

construed; neverthel ess, the construction nust be fair and

2, .. continued)
apartnments benefitted individuals who did not require financial
assi st ance.

We do not find the principles discussed by Chief Judge
Mur phy in Asbury applicable to the interpretation of "avail able
for use by the general public,” as provided in §8 7-211(b)(2).
Mor eover, the focus is not upon whether the Restaurant is
"necessary for" and "actually used for" the benefit of the
Cal vert Road Park, but rather, whether the concession is
"avail abl e for use by the general public."
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consistent with legislative intent as expressed in the | anguage,
context, purpose, and relevant |legislative history. W are not
free to anmend a statute under the guise of a canon of

construction. W have consulted several dictionaries!® and find,

consistent with Bel vedere Hotel Co., that the word "concessi on"

BBLACK' s LAw Dicti ovary 289 (6th ed. 1990):

A grant, ordinarily applied to the grant of
specific privileges by a governnent.

WEBSTER' S NEw WORLD Di CTI ONARY 129 (11983):

a privilege granted by a governnent, conpany,
etc., as the right to sell food at a park.

WEBSTER S NEw COLLEG ATE DicTi onaRy 233 (11973):

a grant of land or property esp. by a
government in return for services or for a
particul ar use.

BALLENTINE' S LAW Di cTi ONARY 238 (3d. ed. 1969):

the right to do business upon the prem ses of
anot her, such right normally being granted to
one for the sale of candy, drinks, prograns,
and nerchandi se at exhi bitions and anmusenent
pl aces.

WEBSTER S THI RD NEW | NTERNATI ONAL D1 CTI ONARY (unabri dged) 470
(1981):

a grant of land or other property esp. froma
government in return for services rendered or
proposed or for a particular use . . . a usu.
exclusive right to undertake and profit by a
specified activity . . . a lease of prem ses
or a portion of prem ses for a particular

pur pose, esp. for sone purpose suppl enentary
to another activity . . . or for providing
entertai nnment.
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means, in essence, a grant of sonme right. This carries with it,
by inplication, the power to grant or withhold the right and to
determ ne the degree of exclusivity and control. The right may
be subject to restrictions defined by the terns of a | ease or
ot her form of agreenent and by applicable law. In this case, the
only restriction inposed by lawis that the facility be
"avail able for use by the general public." Wth respect to that
restriction, the statute provides "avail able for use"--not actual
use--"by the general public"--not a certain segnment of the
public. The plain and ordi nary neaning of the | anguage in the
statute, read in context, is not inconsistent with the
| egi sl ati ve purpose to enpower governnental bodies to encourage
devel opnment of facilities for public use in parks, airports,
mar kets, and fairgrounds and does not |lead to an absurd result.
See Lincoln Nat'l Life Ins. Co. v. Insurance Conmir, 328 M. 65,
82 (1992).

I V.

The Comm ssion argues that the Tax Court was divested of
jurisdiction to hear the dispute bel ow because that Court did not
conduct a hearing on the nerits within the sixty days directed by
the General Assenbly for that purpose. Section 14-512(f)(5) of
the Tax-Property Article sets forth the tinme-frame during which
the Tax Court shall determ ne an appeal taken fromthe property

tax assessnent appeal boards.
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(f) Appeals from property tax assessnent
appeal boards; exhaustion of admnistrative
remedi es.

(5) The Maryland Tax Court shall hear and

determ ne all appeals under this subsection

on or before 60 days fromthe date the appeal

s entered.
In contrast to 8 14-512(f)(5), 8 13-519 of the Tax-CGeneral
Article directs that the Tax Court "shall hear and determ ne
appeals pronptly.” Nowhere within title 3 (Maryland Tax Court)
or title 13, subtitle 5 (Appeals and Judicial Procedures
Cenerally) of the Tax-General Article or within title 14,
subtitle 5 (Appeal Procedures and Judicial Procedures -- In
CGeneral) of the Tax-Property Article, do we find the consequences
of transgressing the sixty day period.

Maryl and courts have not interpreted the term"shall" as
mandatory if such a construction would produce inpractical
results. Watt v. Johnson, 103 Mi. App. 250, 258 (1995).
Additionally, "whether a statute is considered mandatory or
directory nust be ascertained fromthe provisions of the statute
itself, and a construction that is internally inconsistent nust
be avoided." 1d.

In Inre Keith W, 310 Md. 99, 104 (1987), the Court of
Appeal s stated that it has "previously recogni zed that a statute

or rule may be mandatory and yet not require dismssal as a

sanction for failure to conply with its provisions." See also

29



MVA v. Schrader, 324 Ml. 454, 462 (1991). InIn re Keith W, the
Court rejected the juvenile's argunent that dism ssal of the
petition against himwas warranted because the circuit court,
juvenile division, failed to schedule his case within the tine
prescri bed by former Maryland Rule 914. The factors consi dered
by the Court inIn re Keith W were sunmari zed by Judge Karwacki
for the Court in Schrader. The issue before the Court in
Schrader was whether failure of the Motor Vehicle Adm nistration
(MVA) to schedul e and conduct tinmely hearings, as directed by §
16-205.1(f)(5) (i) of the Transportation Article, warranted
di sm ssal of the MVA's orders of suspension. Schrader, 324 M.
at 457. Judge Karawacki discussed for the Court the factors to
be consi dered when such a question ari ses.

First and forenost, the purpose and policy of

the statute or rule nust be considered in

determ ning the appropriate sanction.

[ T] he statute or rule nust be reviewed to

det erm ne whet her a sanction for non-

conpliance is specified.

Finally, the sanction to be inposed for non-

conpliance in a specific case may depend upon

whet her the party seeking dism ssal can

denonstrate prejudice fromthe non-

conpl i ance.
ld. at 463-69.

The Court of Appeals has enpl oyed the sanme reasoning in

different contexts. WMSBA, Inc. v. Frank, 272 Ml. 528 (1974)

("shall" as used in Attorney Gievance statute directing tinme
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within which to hold hearing not mandatory); Garland v. Director
of Patuxent Institution, 224 Md. 653 (1961) ("shall" as used in §
594 of Article 27 directing tinme within which to hear notions for
new trial not mandatory); Scherr v. Braun, 211 M. 553 (1957)
("shall" used in statute directing that failure of court to
determ ne appeal within thirty days after filing of record,
unl ess tinme extended for good cause shown, nandatory because
statute provides as sanction automatic affirmance of agency's
deci sion); Snyder v. Cearfoss, 186 Md. 360 (1946) ("shall" used
in 8 23, Article IV of the Maryland Constitution directing that
circuit court judges render decisions in cases before themwthin
two nont hs of argunment or subm ssion not nandatory); and MCall's
Ferry Power Co. v. Price, 108 Md. 96 (1908) (notion for
reconsi deration denied on grounds that "shall" as used in 8§ 15,
Article IV of the Maryl and Constitution directing that an
opinion, in witing, be filed within three nonths of argunent or
subm ssi on not mandatory).

Turning to the circunstances of the case before us, we are
not persuaded to adopt the interpretation urged by the
Comm ssion. Pronpt resolution of adm nistrative and judi ci al
di sputes serve, without a doubt, the interests of justice. Those
interests may not be viewed in isolation, however, and nust be
considered in light of adm nistrative concerns and resources. As

noted by Chief Judge WIlliamB. Calvert of the Tax Court, who
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presi ded over the appeal:

[I]f that statute had to be foll owed exactly
the way it's witten and if there were] no

| eeway in connection with it, there would be
a lot of th[ese] cases that would be

di sm ssed because it would just be absolutely
i npossi ble to hear them

Al t hough the CGeneral Assenbly announced, generally, that the Tax
Court "shall hear and determ ne appeals pronptly," and,
specifically, that the Tax Court "hear and determ ne all appeals
[fromthe Board] on or before 60 days fromthe date the

appeal is entered," the CGeneral Assenbly did not provide for a
sanction if that Court failed to conply with the |egislative
mandate. Furthernore, on appeal, the Conm ssion does not allege
that it was prejudiced by the Tax Court's untinely action.
Before the Tax Court, the Comm ssion had argued that

the failure of the Tax Court to hear and

determ ne said appeal within 60 days as

required, prejudice[d] MNCPPC in that the

94t h Aero Squadron continues to be assessed

addi tional property taxes for the 1994, 1995

(and soon to be) 1996 fiscal years.

This is the exact scenario that section 14-

512(f)(5) was designed to avoid.
The Conmm ssion w sely abandons that argunment here, for it is
w thout nmerit. Section 14-514 of the Tax-Property Article
addresses and resol ves that concern.

An appeal of property tax does not stay

or affect the collection or enforcenent of

the property tax or a classification, unless

for personal property a person submts to the

agency responsible for collecting the
property tax a bond:
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(1) to the State;

(2) with corporate surety approved by
t he Departnent; and

(3) conditioned on the paynent of the
property tax and all interest that accrues on
the property tax until paid.
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V.

We need not address question IIl presented by appell ant
because the answer is irrelevant in |light of our construction of
the statute and our answer to questions | and 1|1

For the reasons expressed in this opinion, we reverse the
judgnment of the Crcuit Court.

JUDGVENT REVERSED; COSTS
TO BE PAI D BY APPELLEE.
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