HEADNOTE: Meadows of Greenspring Honeowners Association, Inc.,
et al. v. Foxleigh Enterprises, Inc., No. 1203, Septenber Term
1999.

ZONING - RIPENESS - APPEALABLE DECISION - Opponents of a
developer’s plan to build an eight-story, 160,000 square foot
building for offices, retail space, and a parking structure,
could not appeal froma letter by the Director of the Departnent
of Permts and Developnent Mnagenent that requested the
devel oper to submt new plans for a review under the forner
County Review Goup process, as opposed to the current
Devel opnent Review Committee process. Al though the letter
stated it was “an administrative order and decision,” the letter
was not an “operative event” or final action that was ripe for
appeal to the Baltinore County Board of Appeals.
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This case arises out a zoning dispute in which the Board of
Appeal s of Baltinore County (“Board of Appeals”) dismssed the
appeal as wunripe and which the GCrcuit Court for Baltinore
County affirnmed. On appeal, we are presented with a single
i ssue:

Does the Baltinore County Board of Appeals have

jurisdiction to hear an appeal of an admnistrative

order and decision nmade by the Director of the

Department of Permts and Developnent Managenent

exenpting the developer from review under current

devel opnment regulations and permtting the devel oper

to proceed wth its proposal under the fornmer County

Revi ew G- oup process?

For the reasons discussed below, we affirm the judgnent of the
| ower court.

Foxl eigh Enterprises, Inc. (“Foxleigh”), appellee, is the
owner and devel oper of property located at G eenspring Station
in Baltinore County. On April 15, 1998, Foxleigh filed a
request with the Baltinore County Devel opnment Review Conmittee
(“DRC’), pursuant to the Baltinore County Code (B.C. C ) 826-169,
“seeking the concurrence of the DRC that the [proposed] plan
constitutes a refinenment to a previously approved CRG [County
Review G oup] plan.” Foxl ei gh proposed to develop an eight-
story, 160,000 square foot building, which would include
offices, retail space, and a five-story parking structure.

Foxl ei gh’ s previous plan was approved by the County Review G oup

(“CRG’) on April 28, 1983. Appel lants, Millan G eenspring



Limted Partnership; Millan Pavilions Limted Partnership; Johns
Hopki ns Suburban Health Center, LP; Valleys Planning Council,
Inc.; The Meadows of G eenspring Honmeowners Association, Inc.;
and Norrman W/l der, own property adjacent to or in the imedi ate
vicinity of, or have an interest in, the property at issue.
Appel l ants objected to the devel opnment and contended that it is
not a “refinenment” of the previous plan and, consequently,
shoul d be processed under the current devel opnent regul ations by
DRC review, not CRG review Appel  ants contended that, under
the previous CRG regulations, B.C.C 8822-37, et seq. (1978),
appel l ant s’ involvenent and ability to be heard in the
devel opnent process is significantly curtail ed. However, in
1990, Baltinmore County rewote its devel opnent regulations and
repl aced the CRG devel opnent review process with the current DRC
revi ew process. Appel lants argue that wunder the new DRC
regulations, B.C.C 8826-166, et seq., a public hearing is
required and appellants are afforded nandatory notice,
di scl osures, and an opportunity for input at every critical
stage of the devel opnent review process.

The DRC held an open neeting on April 27, 1998, in which
appel l ants partici pated. On May 12, 1998, Arnold Jablon, the

Director of the Baltinore County Departnent of Permts and



Devel opnment Managenent, responded to Foxleigh's request by a
letter, which stated:

Pursuant to Article 25A, Section 5(U of the
Annot ated Code of Maryland, and as provided in Section
602(d) of the Baltinore County Charter, and Section
26-132 of the Baltinore County Code, this letter
constitutes an admnistrative order and decision on
the request for issuance, renewal, or nodification of

a |license, permt, approval, exenption, waiver or
other form of permssion you filed wth this
depart nent.

The DRC has, in fact, met in an open neeting on

April 27, 1998, and determ ned that your project is a

material change to the CRG Pl ease submt new pl ans,

so a new CRG can be schedul ed.
(Enphasi s added). Foxl ei gh contends that appellants prevailed
in that the building was not a refinenment but, rather, a
mat eri al change. Appel l ants contend, however, that although
Jablon’s letter determned that the proposed devel opnent was a
material change, in effect it granted Foxleigh an exenption by
determ ning that the CRG process applied, as opposed to the nore
t hor ough DRC revi ew process.

Three separate appeals were filed on June 9, 10, and 11,
1998, by Millan Geenspring Limted Partnership, et al.; Johns

Hopki ns Suburban Health Center, LP; and Valleys Planning

Council, Inc., to the Board of Appeals.! Foxleigh filed a Mtion

1 On June 9, 1998, Millan Geenspring Linited Partnership and Millan
Pavilions Limted Partnership filed an appeal. On June 10, 1998, the Johns

(continued...)



to Dismss, arguing that Jablon’s letter was not a final
adm ni strative action from which an appeal may be taken and,
t herefore, the Board of Appeal s |lacked subject matt er
jurisdiction. In its Opinion entered on Septenber 16, 1998, the

Board of Appeals cited United Parcel v. People s Counsel, 336

Md. 569, 650 A 2d 226 (1994), and found as foll ows:

.o the May 12, 1998 letter describes a CRG plan as
opposed to a DRC plan. As a result, it is not
governed by the DRC but the CRG per Sections 26-169
and 26-211 of the [Maryland Annotated] Code. As such,
M. Jablon’s role differs from that which he arguably
may exerci se under the DRC The CRG process provides
for an appeal at the tinme the plan is approved, not at
the juncture at which Devel oper [Foxleigh] is advised
to submt a plan. That time had not yet occurred at

the time of the instant appeal. The instant appeal
thus is not ripe and does not constitute a final act
from whi ch an appeal |ies.

Appellants filed Petitions for Judicial Review in the
Circuit Court for Baltinore County. The circuit court
consolidated the Petitions and a hearing was held on My 25,
1999. The court’s Opinion and Order, filed on June 15, 1999

affirmed the Board of Appeals’s decision and held that Jablon’s

(. ..continued)
Hopki ns Suburban Health Center filed an appeal. On June 11, 1998, The Vall eys
Pl anning Council, Inc. filed an appeal on behalf of the follow ng organizations:
Hllside at Seminary HOA, Seninary Ridge HOA, Huntspring HOA, Chestnut Ridge
Community Association 8507, Heatherfield HOA, Noris Lankford, Boxwood HOA,
Semi nary Springs HOA, Meadows HOA, Falls Road Community Association, and
G eenspring Vall ey Associ ati on.



letter was not a final action appealable to the Board of Appeals
under relevant statute. This appeal foll owed.

Judicial review of an admnistrative agency' s action is
narr ow. United Parcel, 336 M. at 576. The circuit court’s
standard of review is |limted to whether or not it is “in
accordance wth law” Mb. CobE (1999 Supp.), art. 25A, 85(V).
A reviewwng court is confined to determning if there 1is
substantial evidence in the record to support the agency’s
findings and conclusions, and to determ ne whether the agency’s
decision is prem sed on an erroneous conclusion of |aw Uni ted
Parcel, 336 Ml. at 577. As such, a reviewing court is |limted
to the findings of fact and conclusions of |aw actually made by
t he agency. ld. at 585. An appel late court nust essentially
repeat the circuit court’s review of an agency’'s decision. Art
Wod v. Wseburg, 88 M. App. 723, 728, 596 A 2d 712 (1991),
cert. denied, 325 Md. 397, 601 A . 2d 130 (1992).

W find that there is substantial evidence in the record to
support the Board of Appeals’ s findings of fact and concl usions
of law. The Board of Appeals’s decision relied on United Parcel
v. People’s Counsel, 336 M. 569, 650 A 2d 226 (1994), and
B.C. C. 8826-169 and 26-211. B.C C. 8§26-169 states:

These regulations shall apply to all devel opnent

except . . . such developnent as has received a CRG
approval, reclamation plan approval, any other project

5



vested by | aw or such devel opnent for which a CRG plan

has been accepted for filing by the departnent of

public works prior to the date of adoption of Bill 1-

92, all of which devel opnment shall be governed by the

subdi vision regulations in effect at the time of said

approval or acceptance for filing, as the case may be.
(Enphasi s added). B.C C 8§26-211 states, “Any materia
anendnent to an approved plan shall be reviewed and approved in
t he sane manner as the original plan. ”

It is undisputed that Foxleigh had an approved plan by the
CRG on April 28, 1983. Sections 26-169 and 26-211 unanbi guously
state that there is no discretion involved in deciding which
review process is applicable. A previously approved plan by the
CRG nust be reviewed by the CRG process for any nmaterial
amendnent s. Therefore, these statutes are the bases for
Jablon’s letter and for the Board of Appeals’s dismssal of
appel  ants’ appeal .

In United Parcel, the Court of Appeals held that a letter
from the Zoning Conm ssioner, witten in response to a citizen
conplaint dated nore than two nonths after a building permt was
issued to UPS, was not an appeal abl e deci sion. Uni ted Parcel
336 Md. at 581-85. Eval uating Maryland Annotated Code, Article
25A, 85(U), wupon which appellants in this case rely, the Court

of Appeals found as foll ows:



The “approval” or “other form of permssion” in this
case, and the “decision” of the Baltinore County
of ficials, occurred in 1986  when t he Zoni ng
Comm ssioner and other officials approved UPS s
application for a building permt and the Building
Engi neer issued a building permt. . . . [Article
25A, 85( V)’ s] words  “issuance, renewal , deni al ,
revocation, suspension, annulnent, or nodification”
obviously refer to an operative event which determ nes
whet her the applicant wll have a license or permt,
and the conditions or scope of that license or permt.
: [ The] appeal able event occurred in 1986 when
the application for [the] permt was approved and
I ssued.

| d. at 583-84.

W find this case sufficiently anal ogous to United Parcel

Jablon’s letter was not an “operative event” that determ ned
that Foxleigh's proposed plan will be granted a license or
permt, and did not determne the conditions or scope of that
license or permt. Rat her, Jablon’s letter nerely inforned
Foxl ei gh that the proposed plan nust be reviewed by the CRG
W also find Art Wod v. Wseburg, 88 MI. App. 723, 596 A. 2d
712 (1991), cert. denied, 325 M. 397, 601 A 2d 130 (1992),
i nstructive. In Art Wod, the CRG nade comments on a proposed
pl an, which essentially directed the devel oper to amend details
of the proposed plan in specific ways. Art Wod, 88 M. App. at
733. This Court held that the CRG s action was an appeal able
final action because the CRG “was not waiting for or seeking any

‘“additional information’ before approving the plan. 1d. at 733.



Instead, “[a]ll that remained for the CRG to do . . . was to
review the anended Plan to nake certain that [the devel oper] had
i ndeed conplied with the agencies’ and the CRG s directives.”
ld. at 733-34. In contrast to Art Wod, in this case, the CRG
needs additional information to begin the approval process.
Accordingly, there is not yet a final action that can be
appeal ed.

Appellants rely on Maryland Annotated Code, Article 25A
85(V), Baltinore County Charter 8602(d), and B.C. C 826-132 for
their argunent that Jablon’s letter is appeal able.? Mar yl and
Annotated Code, Article 25A, 85, describes the express powers
granted and conferred upon chartered counties in Mryl and. Vb
CobE (1999 Supp.), art. 25A, 85. Subsection (U) governs County
Boards of Appeal and states, in pertinent part:

To enact local laws providing (1) for the
establishment of a county board of appeals whose
menbers shall be appointed by the county council;

and (4) for the decision by the board on petition by
any interested person and after notice and opportunity

for hearing . . . of such of the following matters
arising (either originally or on review of the action

2 Appellants also rely on Mnutes of Deliberation from Decenber 9, 1999,
in In the Matter of Beth Tfiloh, Case No. CBA-99-129, in which the Board of
Appeals indicated that a letter witten by Jablon accepting the DRC s
recommendati on and subsequently granting the developer a linited exenption is
appeal able, as well as two decisions by the Circuit Court for Baltinore County:
Kucera v. UMBC Research Park Corp., Inc., Case No. 03-C-97-004580, decided on
Novenmber 16, 1999, and Petition of Alan S. Kanter and Associates and K&S
Associ ates, Case No. 03-C- 95-010094, decided on Cctober 30, 1996. We decline to
consi der these sources as they are not binding on this Court. Dept. of Health
v. Dillman, 116 Ml. App. 27, 41-42, 695 A 2d 211 (1997).
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of an adm nistrative officer or agency) under any |aw,
ordi nance, or regulation of, or subject to anendnent
or repeal by, the <county council, as shall be
specified fromtinme to time by such |ocal |aws enacted
under this subsection: An application for a zoning
variation or exception or anmendnent of a zoning

or di nance map; t he I ssuance, renewal , deni al ,
revocation, suspension, annulnment, or nodification of
any l|icense, permt, approval, exenption, waiver,

certificate, registration, or other form of perm ssion
or of any adjudicatory order.

(Enmphasi s added) . Pursuant to this grant of authority, 8601 of

the Baltinore County Charter created a county board of appeals,

and 8602 established procedures for admnistering the functions

of the Board of Appeals. Section 602 states, in pertinent part:

The county board of appeals shall have and may
exercise the follow ng functions and powers:

* k% %

(d) Appeals from executive, admnistrative and
adj udi catory orders. The county board of appeals
shal | hear and decide appeals from all ot her

admnistrative and adjudicatory orders as nay from
time to time be provided by Article 25A of the
Annot ated Code of Maryland (1957 Edition), as anended,
or by legislative act of the county council not
i nconsi stent therewth.

B.C.C. 826-132 states, in pertinent part:

(a) Any person . . . aggrieved or feeling aggrieved by
any decision or order of the zoning conm ssioner or
the director of zoning adm nistration and devel opnent
managenent shall have the right to appeal therefromto
the county board of appeals. . . . Notice of such
appeals shall be filed, in witing, with the director
within thirty (30) days from the date of any final
order appeal ed.



Appel lants’ argunent fails to recogni ze that Jablon’s letter
does not make any decision and is not an order. It does not
issue or nodify any license, permt, or approval. Jabl on’ s
letter only informs Foxleigh that the proposed plan is a
mat eri al change from the previously approved plan and that, in
order to be approved, new plans nust be submitted for
consi derati on. At the time of Jablon’'s letter and at the tine
this appeal was filed with the Board of Appeals, Foxleigh could
have decided not to submt new plans. O, if it submtted new
plans, the CRG could have approved or disapproved them
Therefore, as the Board of Appeals concluded, the appeal was not
ripe.

Furthernmore, that Jablon’s letter stated that it was an
adm ni strative order and decision does not automatically make it

an appeal abl e decision. As this Court stated in Art Wod:

Whet her the CRG s action was authorized by the B.C C
must be determned by the content or effect of that
action rather than by the nanme or description given it
by the CRG . . . [ The] question [of] whether a
judgnment, order, or decree is final and appealable is
not determned by the name or description which the
court below gives it, but is to be decided by the
appel late court on a consideration of the essence of
what is done thereby.

88 MI. App. at 732-33 (citations omtted).
We note that appellants have not been left wthout renedy.

In response to Jablon’s May 12, 1988 letter, Foxleigh submtted
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a plan for CRG review. Appellants participated in a subsequent
CRG public neeting. On August 13, 1998, the CRG approved

Foxl eigh’s plan. Appellants are appealing the CRGs approval in

a separate appeal .
JUDGVENT AFFI RVED.

APPELLANTS TO PAY COSTS.



