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The genesis of this appeal is an action brought in the Grcuit
Court for Montgonery County by H Robert Birschbach, MD. Chartered
(Dr. Birschbach), appellee, against Medi-Cen Corporation of
Maryl and (Medi -Cen), appellant. On 8 August 1996, Dr. Birschbach
filed a conplaint in the circuit court alleging breach of contract
and conversion with regard to his share of accounts receivabl e that
Medi - Cen had collected, or was to collect, from nedical patients
t he doctor had treated. Follow ng a bench trial on 15 and 16 April
1997, the court entered judgnment in favor of Dr. Birschbach in the
anmount of $81, 739.04, plus prejudgnment interest and costs. For
purposes of the instant appeal, it appears that the $81, 739.04
award was conposed of two basic anmpbunts: (a) $28,741.91,
representing 50% of the face amount ($57,483.82) of uncollected
accounts receivable for nedi cal services rendered prior to contract
termnation (1 May 1996), and (b) $52,997.13, representing Dr.
Bi rschbach’ s share of revenues collected, inproper wthdrawal s, and
refunds. As to that judgnent, appellant raises in this appeal the
follow ng i ssue which we have rephrased, only as to conponent (a)
of the award:

Whet her the trial court erred by awarding the
sum of 50% of all outstanding, uncollected

accounts receivable for services rendered
prior to 1 May 1996



On 29 January 1995, Dr. Birschbach, a physician specializing
in internal nedicine and gastroenterology, and Medi-Cen, a
corporation specializing in admnistrative billing and marketing
services, entered into an Associ ate Physician Menbershi p Agreenent
(the Agreenent). Pursuant to the Agreenent, Medi-Cen was
responsi ble, among other things, for ©billing and collecting
paynents from Dr. Birschbach's patients.! Medi-Cen deposited the
proceeds collected in a bank account owned by Dr. Birschbach, but
accessible by both Dr. Birschbach and Medi-Cen, as provided in the
Agreenent. As conpensation for its performance pursuant to the
Agreenent, Medi-Cen was entitled to wthdraw one-half of the
collected funds fromthe bank account on the fifteenth day of each
month. The remaining funds were Dr. Birschbach’s.

In order to enable Medi-Cen to perform its billing and
col l ection undertakings, Dr. Birschbach provided Medi-Cen’s billing
service, Health and Quality Managenent (HQVM, with the raw data
regardi ng the services and charges applicable to his patients. Dr.
Bi rschbach kept no copies of this data.

On 26 March 1996, Dr. Birschbach gave Medi-Cen notice that he
intended to term nate the Agreenent, effective 1 May 1996. Medi -
Cen accepted the term nation. Both Dr. Birschbach and Medi - Cen
assuned that, even after the effective date of term nation of the

Agreenent, Medi-Cen would continue its billing and collection

IMedi - Cen al so provided Dr. Birschbach with various equi pnent
and office supplies pursuant to the contract.
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efforts for all services Dr. Birschbach had rendered prior to 1 My
1996 and for which he had provided raw data to HQM For these
services, Medi-Cen would continue to collect its 50% share for al
of Dr. Birschbach’s accounts receivabl e accrued, but unpaid, as of
1 May 1996. 2

Al though  Medi-Cen continued collecting the accounts
receivable, it did not remt to Dr. Birschbach the 50% portion to
whi ch he was entitled. |In fact, Dr. Birschbach did not receive a
paynment from Medi -Cen after 30 April 1996.

On 8 August 1996, Dr. Birschbach filed a conplaint in the
Circuit Court for Montgonery County alleging breach of contract and
conversion.® After conducting a bench trial on 15 and 16 Apri
1997, the court found that Medi-Cen had “entirely comrandeered
[the] accounts receivable as theirs, their property to do with
what ever they w sh[ed].” Al t hough the court acknow edged that
“[t]he record is silent as to whether or not [Medi-Cen] . . . ever
coll ected any of that [sic] accounts receivable,” the court found
that the record was “not silent on the question on the anmount of
t hose accounts receivable, which is doubled $28,741.91.” The court

entered judgnent in favor of Dr. Birschbach in the anobunt of

2The Agreenent did not provide a nethod for determning or
estimati ng when accounts becane uncol | ecti bl e.

3Dr. Birschbach’s conplaint also included a request for an
accounting with regard to “all funds received by [Mdi-Cen] arising
frombillings generated as a result of services provided by [Dr.
Bi rschbach], and the disposition of such funds.”
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$81, 739. 04, plus prejudgnent interest and costs. As noted supra,
t he $81, 739. 04 award included $28, 741.91, representing 50% of al
out standi ng uncollected accounts receivable ($57,483.82) for

services rendered prior to 1 May 1996.°%

STANDARD OF REVI EW

Maryl and Rul e 8-131(c) states:

Action tried wthout a jury. When an
action has been tried wthout a jury, the
appellate court will review the case on both
the law and the evidence. It wll not set

aside the judgnent of the trial court on the
evi dence unless clearly erroneous, and wll
give due regard to the opportunity of the
trial court to judge the credibility of the
W t nesses.

This Court’s standard of review depends upon whet her the | ower
court’s ruling being scrutinized was a finding of fact or a

conclusion of law Honelstein v. Arrow Cab, 113 Ml. App. 530, 536

(1997), aff’'d, 348 Md. 558 (1998). “[T]he appellate court should
not substitute its judgnent for that of the trial court on its
findings of fact but wll only determ ne whether those findings are

clearly erroneous in light of the total evidence.” Van Wk v.

Fruitrade, 98 Ml. App. 662, 669 (1994) (quoting $3.417.46 U.S

Money v. Kinnanon, 326 M. 141, 149 (1992)). In contrast, the

clearly erroneous standard does not apply to the trial court’s

“Al though the trial court did not specify whether its judgnent
was based on breach of contract or conversion, both parties
conceded at oral argunment before this Court that the trial court
granted relief under the conversion count only.
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determ nations of legal questions or to the |egal conclusions it

draws fromits factual findings. [d. (citing Davis v. Davis, 280

Md. 119, 124 (1977)). The appropriate standard of review in these
instances is whether the trial court was legally correct.

H nel stein, 113 M. App. at 536.

DI SCUSSI ON

In order to resolve the parties’ dispute as to whether the
trial court’s award to Dr. Birschbach of 50% of the face val ue of
al |l outstanding, uncollected accounts receivable was correct, we
must examne three issues. Initially, we nust determne a
definition of “accounts receivable.” Second, wusing this
definition, we nust analyze whether accounts receivable are
property subject to conversion. Finally, if accounts receivable
are subject to conversion, we nust determne if the circuit court
properly valued such property for purposes of the instant

conversion action.

A
We can | ocate no Maryl and cases defining what is an “account
recei vable.” Accordingly, we have |ooked abroad for guidance.

Bl ack’s Law Dictionary defines accounts recei vabl e as:

A debt owed to an enterprise, that arises in
the normal course of business dealings and is
not supported by negotiable paper. For
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exanpl e, the charge accounts of a departnent
store. But inconme due from investnents
(unl ess investnents are the business itself)
is not usually shown in accounts receivable.
A claimagainst a debtor usually arising from
sales or services rendered; not necessarily
due or past due.

Black’s Law Dictionary 18 (6th ed. 1990). Simlarly, Wbster’s

Dictionary describes accounts receivable as “a balance due from a

debtor on a current account.” Merriam Webster's Colleqgiate

Dictionary 8 (10th ed. 1993) (enphasis added). |In National Bank of

Newport v. National Herkiner County Bank, 225 U.S. 178 (1912), the

U.S. Suprenme Court exam ned accounts receivable in the context of
bankruptcy |law. There, the Court described accounts receivable as
“the amobunts owing to [a debtor] on open account.” [d. at 184. In

Chester v. Jones, 386 S.W2d 544 (Tex. Cv. App. 1965), the Texas

Court of G vil Appeals anal yzed accounts receivable in calculating
the anmount owed in an accounting. The court described accounts
receivable as “contractional obligations owwng to a person on an

open account.” 1d. at 547 (citing Valley Nat’'|l Bank of Phoenix v.

Shumnay, 63 Ariz. 490 (Ariz. 1945); West Virginia Pulp & Paper Co.

v. Karnes, 137 Va. 714 (1923)).
After carefully reflecting upon these definitions, we adopt a
definition of “account receivable” as:
A balance due from a debtor on an open
account, wusually for services rendered or

goods provi ded. Such a debt arises in the
nor mal course of business dealings.



B
The tort of conversion is generally defined as “the w ongful
exerci se of dom nion by one person over the personal property of

anot her.” Kalb v. Vega, 56 M. App. 653, 665 (1983) (citation

omtted). The neasure of danages relating to a conversion is
determined by the value of the property at the tinme of the
conversion, plus interest. 1d. Wether a conversion has occurred
i's not necessarily determ ned by the manner in which the defendant
acquires the property, but rather his wongful exercise of dom nion
over the property. 1d. at 666 (citations omtted). As this Court

stated in Allied Investnent Corp. v. Jasen, 123 M. App. 88, 100

(1998) (citations omtted):

In determning the seriousness of t he
interference with the plaintiff’s rights, the
court should consider factors such as (1) the
extent and duration of the defendant’s
exercise and control; (2) the defendant’s
intent to assert a right which is inconsistent
with the plaintiff’s right of control; (3) the
defendant’s good faith or bad intentions; (4)
the extent and duration of the resulting
interference with the plaintiff’s right of
control; (5) the harmdone to the chattel; and
(6) the expense and inconvenience caused to
the plaintiff.

Al t hough conversion may involve nothing nore than the inproper

wi t hhol ding of property from the owner, it may occur “when the

person in possession destroys, nodifies, or sells the property,

those acts being inconsistent with the owner’s rights in the

property and, at least inplicitly, a clear denial of those rights.”

Kal b, 56 MI. App. at 666 (citations omtted). The question before
7



us in the instant case becones whether accounts receivable are
personal property that are capabl e of being converted.

In Lawson v. Commonwealth Land Title Ins. Co., 69 MI. App. 476

(1986), this Court exam ned whether the tort of conversion applies
to recover a debt arising froman overpaynent of noney. |In Lawson,
Commonweal th Land Title conducted a settlenent on the refinancing
of real estate in which M. Lawson had an interest. |1d. at 477.
Due to its error, Conmonwealth overpaid M. Lawson $3, 966. Id.
M. Lawson was paid by check, which he routinely deposited in his
personal bank account. 1d. Although Commonweal th explained its
error to M. Lawson, he refused to return the noney. 1d. at 478.

Subsequent |y, Commonwealth filed a conplaint alleging conversion,

unjust enrichnment, and breach of an inplied contract. 1d. Lawson
asserted that all three counts were tinme-barred under the
applicable statute of limtations. |d.

After a non-jury trial, the trial court determ ned that none
of the ~counts were tine-barred and entered judgnent for
Commonweal th in the anmpbunt of $3,716. ld. at 478-79. In an

unreported opinion, Lawson v. Commobnwealth Land Title Ins. Co., No.

1138, Sept. Term 1985 (filed 28 Jan. 1986), this Court disagreed
with the trial court, determning that all counts except for the
conversion claimwere in fact tinme-barred. 1d. at 479. On remand,
Lawson clained “that the tort of conversion does not apply to the
wrongful detention of noney.” Ild. The trial court rejected
Lawson’ s argunent, however, and entered judgnment for Commonweal t h.
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On appeal once again, this Court reversed the judgnent of the
trial court. 69 MI. App. at 479. In finding that the conversion
action was not available for the purpose of recovering a debt, we
st at ed:

Most of the comentators agree that the
tort [conversion] has, in recent tinmes, nade a
two-stage | eap beyond the bounds of chattels
to permt recovery for the loss or deprivation
of intangible property as well. In the first
stage, the law cane to regard the physical
docunent evidencing an intangible right--a
prom ssory note, a stock certificate, a bank
book, etc.--as itself a chattel capable of
conver si on. In the second, it nerged the
underlying intangible right with the docunent
so that the injured owner could recover not
just the nom nal value of the docunent itself
that was wongfully wthheld but also the
val ue of the right evidenced or represented by
t he docunent.

Id. at 480-81. Because “‘there [was] no obligation to return the
i dentical noney, but only a relationship of debtor or creditor, an
action for conversion of the funds representing the indebtedness
[did] not |lie against the debtor.’”” 1d. at 482 (quoting Lyxell v.
Vautrin, 604 F.2d 18, 21 (5th Cr. 1979)).

In Allied Investnent Corp. v. Jasen, 123 M. App. 88, 93-4

(1998), this Court examned whether a limted partnership interest
was subject to conversion. In that case, DC Bancorp and Allied
were originally assigned a partnership interest in Ashnere
Partnership by Wlliam H Mller as collateral for a $1, 000, 000

loan. 1d. at 93-4. Pursuant to a |ater agreenent, however, MIler



assigned his partnership interest in Ashnere Partnership to Jasen.
Id. at 94. Subsequently, a dispute arose over who was properly
assigned Mller’s partnership interest. |d. at 94-5. Alied filed
a conplaint for declaratory judgnent and accounting, asserting
“that Jasen’s ‘antagonistic’ claimto MIler’s partnership interest
in the Ashmere Partnership and his stock in the Ashnere Corporation
‘clouded title to these assets, thereby inpairing the value of
Allied s property interests in MIler’s partnership interest

and . . . stock.’” Id. at 95. The trial court concluded that,
al t hough “the principal counts were titled as declaratory judgnment
clains, they were actually clains for conversion and thus tine
barred by the statute of limtations.” [|d. at 96.

On appeal, agreeing that Allied s conplaint was one for
conversion, this Court exam ned whether such a claimcould be nade
with respect to the limted partnership interest at issue. [|d. at
101- 05. Rel ying on Lawson, we “agree[d] that ‘[t]he process of
expansion [of the | aw of conversion] has stopped with the kind of
i ntangi ble rights which are customarily nmerged in, or identified
wth sonme docunent . . . .’” [d. at 103. Examning the limted
partnership interest at issue, we determined that it was a
Massachusetts limted partnership and “a certificate of limted
partnership nust be executed and filed in the office of the
secretary of the state [of Massachusetts].” 1d. at 104. Thus,
“Mller’s intangible interest in the Ashnere Partnership was
identified with and nerged in a docunent, and . . . this interest
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may be the subject of a suit for conversion.”

Turning to the accounts receivable in the present

Id. at 105.

case,

we

note fromDr. Birschbach’s direct testinony the follow ng coll oquy:

Later in Dr. Birschbach s testinony,

the trial

Q

Dr. Birschbach, ny understandi ng of
the systemwas that after you saw a
patient, you would fill out a
billing informati on sheet that Medi -
Cen would pick up from your office
by courier and bring to its billing
office. AmI| correct so far?

That’' s correct.

And then your understanding is that
Medi - Cen woul d then generate a bill
to a third-party payor like an
I nsur ance conpany and/ or t he
patients thensel ves, correct?

That’' s correct.

And that the nonies that would cone
as aresult of those bills that were
generated would then be deposited
into an account which you had
established 1in cooperation wth
Medi - Cen at Nati onsBank, correct?

That’ s correct. There were two
accounts, but essentially, nost of
my funds went into the primry
account .

j udge t ook pl ace:

COURT:

And so, | don’t know what day of the
week April 30, 1996 was, but let us
assune it was a weekday. Is it your
testinmony that when on that day
what ever patients you had on Apri
[sic] 30, 1996, you took raw data
fromthem correct?

11

the follow ng discussion with



A Yes, sir.

COURT: Whiich would be the basis for
billing?

A Yes, sir.

COURT: And that was collected by sonebody,
right?

A Prepared by nme and sent to HQM for

billing through April 30th.
During Medi-Cen’'s case-in-chief, the follow ng discussion took
pl ace between the court and Dr. Cever, the Vice-President of
Cinical Affairs for Medi-Cen, during his direct testinony:

COURT: Maybe | am m ssing sonething here,
but | thought that through the date
of March 31, 1996, everybody was
happy, at least relatively happy,
and the thing was worki ng okay.

The doctor would get a patient. He
would fill out the raw data. Your
guy woul d cone over and collect the
raw data for the day, or the week,
or what ever

You woul d send that to the insurance
carrier. The insurance carrier
woul d send a check back. It woul d
go into the doctor’s account, and
t hen you take half and he woul d t ake
half. |Is that right?

A That’'s represented on the first line
to the bottom[of Defense Exhibit 8]
t hrough March of 96, Medi-Cen
bal ance to Dr. Birschbach. That’s
totally agreed upon.
Al though Dr. Cever’'s answer referred to Defense Exhibit 8, which
ultimately was not admtted into evidence, his verbal agreenent
with the court’s verbal summary of the procedural aspects of the

12



creation and docunentation of the accounts receivable indicates
t hat physical “raw data” existed evidencing those accounts, which
raw data was conpiled in the normal course of business for the
purpose of getting paid for the nedical services rendered by Dr.
Bi rschbach

Further hard copy evidence of the existence of the accounts
receivable is found in Defendant’s Exhibits 2, 3, and 9. During
cross-exam nation, Dr. Birschbach testified that Defendant’s
Exhibit 2 “is data that | sent regarding previous paynents . . . .~
Upon our exam nation, Defendant’s Exhibit 2 appears to contain,
anong other things, a record of clains paid on behalf of patients
dating as far back as March 1995. Dr. Birschbach further testified
that Defendant’s Exhibit 3 reflected paynents for care rendered
prior to 1 May 1996. Wthin Defendant’s Exhibit 3 are copies of
checks paid to Dr. Birschbach on behalf of patients by various
heal t h insurance conpanies. Finally, on direct exam nation, Dr.
Cl ever testified that Defendant’s Exhibit 9 contained “a general
| edger, dated May 13, 1996, which is an accounting of checks

recei ved, deposits made, on behalf of [Dr. Birschbach] . . . .”

Al t hough the evidence in the instant case does not clearly
provide the type of singular “magic bullet” docunent present in

Allied Investnent Corp., what does appear in the record strongly
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suggests the existence of such docunents.®> See Allied |nvestnent
Corp., 123 Md. App. at 101-05 (discussing “‘intangible rights which
are customarily nmerged in, or identified with sonme docunent’”);
Lawson, 69 MJ. App. at 481. This issue, however, was not a focus
of the proceedi ngs bel ow Nonet hel ess, it does appear from the
record that the accounts receivable were represented by hard copi es
or electronic data, kept in the normal course of business for that
purpose, which would likely fulfill the requirenment of Allied

| nvest nent Corp.. Because we are reversing and remanding the

judgnent in this case for the reason explained in (C of our
analysis, the parties and court can anplify the docunentation issue

on remand. ¢

C.

Havi ng defined accounts receivable and determ ned that such

The raw data concerning the accounts receivable in the
present case differs fromthe check present in Lawson because, as
we stated in that case, “[w]hen there is no obligation to return
the identical noney, but only a relationship of debtor or creditor,
an action for conversion of the funds representing the indebtedness
wll not lie against the debtor.” 69 MI. App. at 482. Thus, in
Lawson, we had a separate basis for concluding that conversion was
i nappropriate under its facts. Contrary to Lawson, the instant
case does not involve a claimagainst a debtor for conversion of
the funds representing the indebtedness.

6Al t hough this case involves raw data which was transferred
using hard copy, we draw no distinction between hard copy and
el ectronic data retained on disks or other tangible form
representing accounts receivable. The intangible interest which is
all egedly converted (in this case the accounts receivable),
however, nust be identified with and nerged in a docunent which is
adm ssi bl e under the Maryl and Rul es of Evi dence.
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accounts, if the docunentation requirenent is net, may be property
subj ect to conversion, we nust now exam ne whether the trial court
appropriately valuated them in its award of damages. Medi - Cen
argues that “the trial court awarded Birschbach a sum of noney
based on the totally speculative assunption that one hundred
percent (100% would be collected and, by virtue of the judgnent
rendered and interest accruing imediately thereon, the invalid
proposition that it had, in fact, been collected.” Because “the
trial judge rendered [his] decision without any evidence or expert
testinony of Medi-Cen’s past history of accounts receivable
collection or Medi-Cen’s prospect for collecting the accounts
receivable in the future,” Medi-Cen asserts that it “is not a
sufficient basis for an award of outstanding accounts receivable.”
We agree with Medi-Cen’s argunent. W are persuaded to reach this
position by various foreign authorities, as we could find no
Maryl and case | aw on point.

Collier on Bankruptcy provides:

The courts have identified and wutilized
different nethods of valuation suitable to
various types of assets. Thus, notes or
accounts receivable are not appraised at their
face value but on the basis of prospect at the
critical date of their collectibility wthin
a reasonable tinme, depending on the solvency
of the obligors, the presence or absence of a
serious dispute over their validity or the
availability of other defenses.

Collier on Bankruptcy 8§ 102.32[4] (Lawence P. King ed., 15th ed.

1998) (citations omtted). Footnote 67 provides:

15



Id. at 8 101.32[4] n.67 (citations onmitted).

provi des:

Al t hough t he val ue depends on the prospect of
their collectibility, as it exists at the
critical date, courts sonetinmes have relied on
hi ndsi ght gained from the success or failure
of subsequent efforts to collect exerted by
ei t her the debtor or the trustee in
bankruptcy, especially in cases involving
pr ef er ences.

Where the note or account is undisputed but
its collectibility is doubtful, the courts
have tried to determ ne whether or not it can
be collected within a reasonable tine, often
by inquiry into the obligor’s resources or
reliance on w tnesses experienced in simlar
busi nesses or acquainted with the debtor’s
transacti ons.

Foot note 68 further

Id. at 8 101.32[4] n.68 (citations omtted). Finally, footnote 69

provi des:

The existence of a serious dispute over the
validity of a note or account has induced the
court to either appraise it wunder a heavy
di scount or to disregard it in toto in the
val uation process, presumably in order to
avoid the necessity of going into collateral
I ssues.

Id. at 8§ 101.32[4] n. 69.

Courts have considered several factors in valuing accounts

receivable in many different contexts. I n Neuger v. Casgar,

Bankruptcy Court stated:

[ Alccounts receivable need not be taken at
face value if circunstances cast doubt on
their collectibility. The prospects of
collection of such assets are evaluated in
light of the past record of paynent of the
obligors, the obligors’ current solvency, and
t he presence or absence of any dispute over

16

t he



the validity of the accounts or debts owed.

Neuger v. Casqgar (In re Randall Constr.. Inc.), 20 B.R 179, 184

(Bankr. N.D. Onhio 1981). Simlarly, in dark v. dark, which

i nvolved the valuation of the stock of a nedical professiona
corporation in a divorce proceeding,’ the Court of Appeals of
Kent ucky st at ed:

[ T]he appellee’s expert, considered the
collectibility of the «corporation’s past
accounts receivabl e and, based on those val ues
and records, calculated the value of the
corporation’s current accounts receivable. He
al so considered the current value of the
corporation’s i nventory, equi pment , and
i nsurance short-term value. This nethod was
more reflective of the true value of the
corporation’s assets. The trial court
certainly did not err in adopting this
val uati on approach.

Clark v. dark, 782 S.W2d 56, 59 (Ky. C. App. 1990). In

Constructora Maza, Inc. v. Banco de Ponce, the First Circuit

exam ned certain transfers of assets made preceding the filing of
a bankruptcy petition. The court held:

The prospects of <collection of [accounts
receivable] are evaluated in |light of the past
record of paynent of the obligors, the
obligors’ current solvency, and the presence
or absence of any dispute over the validity of

"Later in this opinion we distinguish the instant case from
Hetrick v. Smth, 122 P. 363 (Wash. 1912), on the basis that
Hetrick, anong other things, involved stock valuation rather than
the valuation of accounts receivable, see infra; however, such a
di stinction does not apply to dark. Al though dark involved stock
val uation, which, as stated infra, is nore attenuated from accounts
recei vabl e valuation, the court in dark nonetheless |ooked to the
collectibility of accounts receivable as a factor in valuating the
st ock.
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t he accounts or debts owed. Because the val ue
of such assets may, in certain circunstances,
be discounted, it is appropriate for the trier
of fact to hear qualified opinion testinony on
their fairly realizabl e val ue

Constructora Maza, Inc. v. Banco de Ponce, 616 F.2d 573, 577 (1st

Cir. 1980) (citations omtted); see also Mack v. Bank of Lansing,

396 F. Supp. 935, 941 (WD. Mch. 1975) (stating that “[o0]pinion
evidence as to the value of accounts receivable is adm ssible where
the witness is shown to be qualified by his experience and general
i nformation concerning the trade in which the debtor was engaged to

forman opinion as to the fair value of the obligations”).

In Chester v. Jones, 386 S.W2d 544 (Tex. Gv. App. 1965), the
Texas Court of Gvil Appeals exam ned the valuation of the accounts
recei vable of a nedical practice. 1In Chester, Dr. Jones brought
suit for an accounting of benefits under the terns of a witten
contract by which he was associated wth defendants in the practice
of medicine. |d. at 544. After termnating his association with
the practice according to the terns of the contract, Dr. Jones sued
for damages for wongful discharge and sought to receive benefits
specified in the contract, including accounts receivable. 1d. at
545. The trial court granted summary judgnent in favor of the
medi cal practice and Dr. Jones appealed. 1d. at 546. On appeal,
the Texas Court of Cvil Appeals reversed and renmanded the case,
determning that Dr. Jones’s discharge was in full accordance with
the ternms of the contract, and not a wongful discharge. 1d. On
remand, the trial court awarded Dr. Jones his proportionate share
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of the accounts receivable pursuant to the terns of the contract.
Id. The trial court based its cal culation of Dr. Jones’s share of
t he accounts receivable on the total anmpbunt of accounts receivable
owed to the clinic rather than the anount whi ch had been collected
at the tine of the suit.® 1d. at 547

On appeal from that judgnment, the Court of Cvil Appeals
exam ned whether the value of accounts receivable should “be
cal cul ated on the cash basis of the total amount of the accounts
recei vabl e, regardless of collectibility, or whether [Dr. Jones’s]
percentage of the accounts receivable is to be calculated on the
accounts which had in fact been collected at the time of the suit.”

ld. at 547. Anal yzing relevant portions of the contract,® the

8Paragraph 11 of the contract in Chester provided that “such
party, his heirs, executors, or assigns shall be entitled to a
proportionate share of the total of all accounts receivable then
carried on the books of THE CHESTER CLIN C which have not been
outstanding for nore than three years imedi ately precedi ng such
death, disability or retirenent.” Id. at 546. In making its
judgnment, the trial court followed a formula provided by the
contract and based its award to Dr. Jones on the total outstanding
anmount of accounts receivable within this three-year period. 1d.

W note that the Agreenent in the instant appeal before us
contains no such provision addressing a nmethod for valuation of
accounts receivable as existed in Chester.

® Although the court was exam ning the terms of the contract
as applied to the accounts receivable, its rationale can be applied
to this case because the Texas court ultimately determ ned that the
contract did not provide that Dr. Jones’s share of accounts
recei vabl e awarded under Paragraph 11 be converted to cash. In its
hol di ng, the court stated:

If the parties to the contract had intended
that the share of faccounts receivable’
awarded to appellee under Paragraph 11 be
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court determned that “[i]f the total of the accounts receivable
[was] in fact collected, then [Dr. Jones] would have been entitled
to the anmount awarded by the trial court. W cannot say, however,
that the dollar value of an ‘account receivable can be ascertai ned
until it has been determ ned whether the account receivable is
collectible.” | d. Thus, the collectibility of the accounts
receivable had to be determned in order to value properly the
accounts receivabl e.

In the present case, the trial court awarded 50% of all
out st andi ng, uncol | ected accounts receivable for services rendered
by Dr. Birschbach prior to 1 May 1996. To reach this award, the
court necessarily assunmed that the accounts receivable were
collectable fully. In making its decision, the court stated:

The record is silent as to whether or not
[ Medi - Cen] have ever collected any of that
accounts receivable, but then the record is
not silent on the question on the anmount of
those accounts receivable, which is doubled
$28, 741. 91, whatever that nunber is.

And the only way, given the history of
this case, it seens to ne that the plaintiff
here, has solaced, to be able to collect on

t hat noney, as to nake it part and parcel of
this case, which he has done.

converted to cash, or cash value at the tine
of the disassociation, they could have sinply
so provided therein. The |anguage used does
not justify the award to appellee of the
‘noney val ue’ of such accounts receivable.

ld. at 547-48. Thus, the ultimate value of the outstanding
accounts receivable was not controlled by the terns of the
contract.
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So | find, in favor of the plaintiff, in
t he amount of $28,741.91 .

Because the record failed to contain any evidence regarding
the collectibility of the accounts receivable, the court did not
have a sufficient basis to award Dr. Birschbach 50% of their face
value. The plaintiff bears the burden of proof as to the amount of

damages. Ruiz v. WIf et al, 621 N E.2d 67, 69 (Ill. App. C.

1993); Terrell v. Tschirn, 656 So.2d 1150, 1154 (M ss. 1995). *“In

a suit for conversion, the value of the personal property at the
time and place of conversion nmust be shown to prove the extent of
damages.” 656 So.2d at 1154 (citations omtted). In this case,
Dr. Birschbach presented no evidence that the accounts receivable
were 100% col I ectible. Wthout such evidence, and with the burden
of proof resting with Dr. Birschbach, the trial court had no basis
to award him 50% of the total outstanding accounts receivable.

At oral argunent before us, Dr. Birschbach argued that Hetrick
V. Smith, 122 P. 363 (Wash. 1912), supports his assertion that he
shoul d receive 50% of the total outstanding accounts receivable.
In Hetrick, Maud Hetrick brought suit for an accounting of the
value of the capital stock of Maud |. Hetrick, Inc. Id. M.
Hetrick clainmed that Charles Smth held the capital stock in trust
for her and that he had converted it to his own use. 1d. After a
bench trial, the trial court found in favor of M. Hetrick,
determning that Charles Smth, while acting as attorney and | egal

advisor for Ms. Hetrick, wongfully converted 99 shares of capital
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stock of the corporation he held in trust for her. |1d. at 364.

On appeal, the Suprenme Court of Washi ngton exam ned the trial
court’s valuation of the converted stock. Id. at 365.1° In
determ ning the stock value, the court analyzed the corporation’s
assets, which included accounts receivable, as well as its
liabilities. Id. The court found that, “[a]s to the accounts
receivable, [M. Smth], having converted them and notified [ Ms.
Hetrick] not to attenpt any collection thereof, should be charged
with themat their face.” 1d. Thus, the court awarded Ms. Hetrick
their full face value. [1d.

Hetrick is distinguishable fromthe present case. Although
the court in Hetrick awarded the full face value of the accounts
receivable, it only did so in the context of valuing stock which
had been converted based on the corporation’s assets and
liabilities. 1d. at 365. Unlike the present case, Hetrick did not
i nvol ve valuating accounts receivable which had been converted;
rather, it involved valuating stock which had been converted. The
value of the accounts receivable was only a factor used by the
court in determning the corporate stock value. Thus, the
val uation of the accounts receivable accepted by the court in
Hetrick, in the overall analysis of the main objective in that

suit, was nore attenuated than in the present case. Further, the

1The court also examined the trial court’s finding that M.
Smth had converted the stocks, and whether there was a sufficient
showi ng that the stock was the separate property of Ms. Hetrick so
as to enable her to maintain the action. 1d. at 667, 672.
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court in Hetrick afforded spare reasoning in its analysis of the
accounts receivable for acceptance of a face value valuation
approach. Inits opinion, with regard to the value of the accounts
recei vable, the court stated:
As to the accounts receivable, the

appel I ant, having converted them and notified

the respondent not to attenpt any collection

t hereof, should be charged with themat their

face.
ld. at 671. QO her than this single sentence, no analysis
concerning the valuation of the accounts receivable appears within
the court’s opinion. W are unpersuaded, therefore, to adopt the
approach in Hetrick in the face of the better reasoned and nunerous

authorities discussed supra.

Finally, Dr. Birschbach relies on Restatenent (Second) of

Torts 8§ 242 (1965), as “[f]urther support for recovery of the full

val ue of the accounts receivable.” The Restatenent (Second) of

Torts 8 242 (1965), states:

8§ 242. Conver si on of Docunent s and
| nt angi bl e Rights

(1) Were there is conversion of a
docunent in which intangible rights are
mer ged, the damages include the val ue of
such rights.

(2) One who effectively prevents the
exercise of intangible rights of the kind
customarily nerged in a docunent 1is
subject to a liability simlar to that
for conversion, even though the docunent
is not itself converted.

Id. A though 8 242 m ght be applicable to the accounts receivable

23



in the present case, it nowhere states, either expressly or
inmplicitly, that the full face value of such docunents and
intangible rights will be awarded for their conversion. Section
242 only states that “the damages include the value of such
rights.” 1d. Thus, 8 242 provides no nmethod for valuing such
rights, contrary to Dr. Birschbach’ s assertion

None of the cases to which we were directed by the parties or
di scovered on our own attenpt to set forth a bright line test to
use in determning how to val ue accounts receivable. Fromthese
cases, however, we extract the observation that courts should
consider the collectibility of accounts receivable, and fromthat,
determ ne the value of the accounts receivable. Utimtely, the
val ue of accounts receivable are based on the collectibility of the
particular accounts at issue. Their collectibility normally
depends on the solvency of the obligors, the presence or absence of
a serious dispute over their validity, and the availability of
ot her defenses. Inquiry into the obligor’s resources may al so be
useful, as well as testinony fromw tnesses experienced in simlar
busi nesses or acquainted with the debtor’s transactions. Experts
may be useful in considering the collectibility of the holder’s
past accounts receivable and, based on those values and records,
calculating the value of +the holder’s wuncollected accounts
recei vabl e.

In nmentioning these factors, we are not providing an
exhaustive list. Any conpetent and adm ssi bl e evidence tending to
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shed light on the collectibility of accounts receivable m ght be
rel evant and material . We hasten to add that we should not be
understood to say or inply that accounts receivable are never
capable of being found to be 100% collectible, provided the
evi dence supports such a concl usi on.

At oral argunent, both parties conceded that further
proceedi ngs regardi ng the appropri ate neasure of damages as to the
uncol | ected accounts receivable would be appropriate should we
conclude, as we have, that the trial court’s valuation of the
accounts receivabl e was unsupported. This is a fit and reasonabl e
concession in light of the apparently new Mryland case |aw
fashioned in this opinion. As the parties nmade no assertions on
appeal that other aspects of the nonetary award were erroneous, we
see no purpose on remand in delving into areas other than that

addressed in this opinion.

JUDGVENT AS TO DAVACGES
REVERSED, CASE REMANDED TO THE
CRCUT COURT FOR MONTGOMVERY
COUNTY FOR FURTHER PROCEEDI NGS
CONSI STENT WTH THIS OPI NI ON
COSTS TO BE PAI D BY APPELLEE
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