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Headnote:

The language “ Each violation shall be considered a separate offense” of Md.
Code (1957, 1996 Repl. Vol., 2001 Supp.), Art. 27 § 449 (e) is ambiguous
because it fails to include a definition for the term “violation” and is
reasonably capable of more than one meaning. As a result, the Court of
Appeals held that the Legislature intended that § 449 (e)’ s unit of prosecution
triggering its mandatory minimum sentences was each prohibited act of
possession and not each prior felony. Therefore, thedefendant could only be
convicted on one count of 8§ 445 (d) (1) where he possessed only a single
firearm.
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On October 4, 2001, petitioner was tried in the Circuit Court for Baltimore County
and convicted, inabench trial, of theunlawful possesson of afirearm by aperson previously
convicted of acrime of violence, the unlawful possess on of afirearm by aperson previously
convicted of a felony, and the unlawful possession of a firearm by a person previously
convicted of amisdemeanor with apenalty of over two years of incarceration. On December
14, 2001, petitioner was sentenced to five years of incarceration without parole for the
conviction based on the unlawful possession of afirearm by a person previously convicted
of a crime of violence and to a concurrent sentence of five years of incarceration without
parole for the conviction based on the unlawful possession of a firearm by a person
previously convicted of a felony. Thetrial judge suspended the sentence “generally” for the
conviction for unlawful possession of a firearm by a person previously convicted of a
misdemeanor with a penalty of over two years of incarceration.

Petitioner filed an appeal to the Court of Special Appeals. On June 3, 2003, in an
unreported opinion, the Court of Special Appeals affirmed thetrial judge’s decision. The
Court of Special A ppeals held that:

“separate criminal offenses have been committed. For each offense, the

Legislature has provided a separate punishment. Moreover, the L egislature

has not indicated in any way that it intended to prohibit the imposition of

separate sentencesfor the crimesat issue. For thesereasons, the rule of lenity

does not require a merger of the separate offenses proscribed by Article 27, 88

445 (d) (1) (i) and (ii).” [Footnote omitted.]

Petitioner then filed aPetition for Writ of Certiorari to this Court and on September

10, 2003, this Court granted the petition. Melton v. State, 377 Md. 111, 832 A.2d 204

(2003). In his brief, petitioner presentsone question for our review:



“Under Md. Ann Code, Art. 27, 8449 (e), may a court impose separate

sentences on an individual who has been convicted under a count alleging a

violation of § 445 (d) (1) (i) (unlawful possesson of aregulated firearm by a

person with a prior conviction of a crime of violence), a count alleging a

violation of § 445 (d) (1) (ii) (unlawful possession of aregulated firearm by a

person with aprior conviction of afelony), and acount alleging aviolation of

8445 (d) (1) (iii) (unlawf ul possession of aregulated firearm by aperson with

aprior conviction of amisdemeanor with a statutory penalty of more thantwo

years), where all of the charges are based on one act of unlawful possession of

aregulated firearm?”
W e answer petitioner’ s question in the negative and hold that the L egidature did not intend
for a court to render separate multiple verdicts of convictions on an individual for illegal
possession of aregulated firearm pursuant to Md. Code (1957, 1996 Repl. Vol. 2001 Supp.),
Art. 27 8 445 (d) (1) (i), (ii) and (iii) and 8§ 449 (e) and (f) where that individual fits within
several categories of prior qualifying convictions, but only possessed a single regulated
firearm on a single occasion. Further, an interpretation to the contrary would be barred by
therule of lenity.

I. Facts

Petitioner’s convictions arose out of a January 2001 incident involving a dispute
between neighbors in an apartment building in the Essex area of Baltimore County,
Maryland. Around 6:30 p.m. on the evening of January 23, 2001, two sets of neighbors
arrived in the parking lot of their apartment complex at approximately the same time.
Pursuant to the testimony of thefirst couple, ShikeraBibb and her fiancee, Duane David, the

two had a confrontation with petitioner and his wife after Ms. Bibb and Mr. David

approached the Meltons. Mr. David asked to speak to petitioner and petitioner’s wife
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sprayed both Ms. Bibb and Mr. David in the face with mace." Mr. David then threatened
reprisal against petitioner’swife. Ms. Bibb and Mr. David testified that petitioner pulled out
a gun and pointed it at them in response to Mr. David’s actions.> While pointing the gun
back and forth at Ms. Bibb and Mr. David, petitioner told them that they were not going to
touch his wife.

Ms. Bibb and Mr. David then walked away from the Meltons and entered their
apartment building. Soon thereaf ter, they again encountered the M eltonsand another heated
argument ensued. Ms. Bibb and Mr. David testified that petitioner again displayed a
handgun before the confrontation ended.

Attrial, the State presented certified copiesof petitioner’ sprior convictions,including
his convictionsfor possession of marijuanawith intent to distribute, possession of controlled
dangerous substances (not marijuana), second degree assault and resisting arrest. While
testifying in his own defense, petitioner admitted to a prior conviction for felony theft. The
State al so presented evidence that the handgun brandished by petitioner during the January
23" incident with his neighbors was a regulaed firearm.

Asaresult of thisincident,® petitioner was charged with three separate violations of

! According to petitioner and hiswife, Mr. David’ s approach wasview ed asan assault
and therefore Mrs. Melton’s use of mace was in self-defense.

2 Both petitioner and his wife denied the assertion that petitioner had possessed or
displayed afirearm during the incident on January 23, 2001.

¥ At thetrial level, the events of January 23, 2001 were treated as a single incident,
(continued...)
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Md. Code (1957, 1996 Repl. Vol., 2001 Supp.), Art. 27 § 445 (d) (1) (i), (i) and (iii),*
because he possessed a firearm and: 1- had been previously convicted of a crimeof violence
(second degree assault); 2- had been previously convicted of aviolation dassifiedasafelony
(felony convictions for possession of controlled dangerous substances and a felony theft
conviction); and 3- had been previously convicted of aviolation classified as amisdemeanor
that carries apenalty of morethan 2 years (second degree assault). Although his possession
of the firearm on January 23 was treated as a single act of possesson, petitioner was
nonethel ess charged with three separate criminal offenses solely because of his prior history
of convictions. Petitioner was convicted on all three charges. As mentioned previously, the
trial judge sentenced petitioner to five years of incarceration on the (d) (i) count and a
concurrent fiveyears of incarceration f or the (d) (ii) count, while hissentencefor the (d) (iii)
conviction was suspended generally.
II. Discussion
A. Standard of Review

Thethree countsrelating to theillegal possession of afirearm by a prohibited person

¥(...continued)
i.e., asingle act of possession.

* Hereinafter, except where indicated otherwise, all statutory references are to
Maryland Code (1957, 1996 Repl. Vol., 2001 Supp.), Art. 27, which was the applicable law
at the timeof petitioner strial and sentencing. Article 27, however, has since beenrepeal ed
and recodified. Much of the former Article 27 currently can be found in the Criminal Law
Article of the Maryland Code (2002, 2003 Supp.). The specific provisions relating to the
illegal possession of firearms by prohibited persons, however, are located in Title 5 of the
Public Safety Article of the Maryland Code (2003), discussed infra.
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pursuant to which petitioner was convicted are crimes that are purely statutory in nature. In
interpreting statutes, this Court has said that “the cardinal rule of statutory interpretation is
to ascertain and effectuate the intention of the legislature.” Holbrook v. State, 364 Md. 354,
364, 772 A.2d 1240, 1245-46 (2001) (quoting In re Anthony R., 362 Md. 51, 57, 763 A.2d
136, 139 (2000) (internal citation omitted)). A court should firg examinethe plain language
of the statute when attempting to ascertain thelegislative intent. Holbrook, 364 Md. at 364,
772 A.2d at 1246; In re Anthony R., 362 Md. at 57, 763 A.2d at 139. If the statutory
language is unambiguous when construed according to its ordinary and everyday meaning,
then this Court “will give effect to the statute as it is written,” Pak v. Hoang, 378 Md. 315,
323,835 A.2d 1185, 1189 (2003) (quoting Moore v. Miley, 372 Md. 663, 677, 814 A.2d 557,
566 (2003) (quotingJones v. State, 336 Md. 255, 261, 647 A.2d 1204, 1206-07 (1994))), and
we will not add or delete words from the statute, Gillespie v. State, 370 Md. 219, 222, 804
A.2d 426, 427 (2002).

Only if the statutory language is ambiguouswill this Court ook “beyond the statute’ s
plain language in disceming the legidativeintent.” Comptroller of the Treasury v. Clyde’s
of Chevy Chase, Inc., 377 Md. 471, 483, 833 A.2d 1014, 1021 (2003). We have said that
ambiguity exists within a statute when there are “two or more reasonable alternative
interpretations of the statute.” Price v. State, 378 Md. 378, 387, 835 A.2d 1221, 1226
(2003). Once a statutory provision is found to be ambiguous, then we may look to other

relevant factorsthat may reveal the statute’ sintent or general purpose, such as“abill’ stitle



and function paragraphs, amendments . . . and other material that farly beas on the
fundamental issue of legislative purpose or goal.” Clyde’s, 377 Md. at 483, 833 A.2d at
1021 (quoting Moore, 372 Md. at 677, 814 A.2d at 566 (quoting In re Anthony R., 362 Md.
at 58, 763 A.2d at 140 (intemal citation omitted))). Any “[c]onstruction of a statute which
IS unreasonable, illogical, unjust, or inconsistent with common sense should be avoided.”
Degren v. State, 352 Md. 400, 417, 722 A.2d 887, 895 (1999) (alteraion added) (quoting
Tracey v. Tracey, 328 Md. 380, 387,614 A.2d 590, 594 (1992))); see also Moore, 372 Md.
at 677-78, 814 A.2d at 566.

In the case sub judice, the language of § 445 (d) (1) appears clear and unambiguous
on its face. It is a mere enumeration of the classfications of persons prohibited from
possessing regulated firearms in Maryland. Petitioner does not now dispute thefact that he
was in violation of § 445 (d) (1) because of his previous convictions coupled with his being
found guilty of possession of a single firearm during the January 23, 2001 incident.
Petitioner does, however, challenge his multiple convictions under 8 445 (d) (1) (i), (ii) and
(iii) of the statute. The question is thus whether the language of § 449 (e) and (f), the
subsectionsinstituting penalties for petitioner’ sthree convictions under § 445 (d) (1) (i), (ii)
and (iii), stating that “Each violation shall be considered a separate offense,” allows for
multiple convictions based not on multiple firearm possessions or multiple incidents of
firearm possession, but solely on petitioner’s single firearm possession with several prior

qualifying convictions under 8 445 (d) (1).



This essential issueturnson which unit of prosecution the Legislature intended for §
449 (e) to trigger its mandatory minimum sentences: the number of separate acts of illegal
firearm possession or the number of convictions of prior qualifying crimes. Although it
included the language mandating that “Each violation shall be consdered a separate
offense,” the Legislature failed to definetheterm “violation” for the purposes of this statute.
Simply put, no explanation of the intended unit of prosecution was put forth by the General
Assembly. Thus, we must decide whether “Each violation” occurs only on every separate
illegal act of possession or whether “Each violation” occurs where there is a single
possession coupled with several qualifying prior convictions.

This Court applies our normal rules of gatutory construction in determinating the
legislative intent regarding the proper unit of prosecution and the appropriate unit of
punishment in respect to violations of any criminal statute. In Huffman v. State, 356 Md.
622, 627-28, 741 A.2d 1088, 1091 (1999), we stated:

“In determining the appropriate unit of punishment for violations of
statutory provisions, the central question is oneof legislative intent. Randall

Book Corp. v. State, 316 Md. 315, 324, 558 A.2d 715, 720 (1989). We have

explainedthat ‘ whether aparticular course of conduct constitutes one or more

violations of a single stautory offense depends upon the appropriate unit of
prosecution of the offense and thisisordinarily determined by referenceto the

legislative intent.” Richmond v. State, 326 Md. 257, 261, 604 A.2d 483, 485

(1992); Brown v. State, 311 Md. 426, 432, 535 A.2d 485, 488 (1988). Every

guest to discover andgive effect to the objectives of thelegislature beginswith

the text of the statute. In re Victor B., 336 Md. 85, 94, 646 A.2d 1012, 1016

(1994). If theintent of the legislature is clear from the words of the statute,

our inquiry normally ends and we apply the plain meaning of the statute. State

v. Montgomery, 334 Md. 20, 24, 637 A.2d 1193, 1195 (1994). In other words,
we will approach our andysis from a common sense perspective, seeking to
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give the statutory language its ordinary meaning. See United States v.
Universal Corp., 344 U.S. 218, 221, 73 S.Ct. 227, 229, 97 L.Ed. 260, 264
(1952). Infurtheringtheidentified legislative objectives, we avoid giving the
statute a strained interpretation or one that reaches an absurd result. Briggs v.
State, 348 M d. 470, 477, 704 A.2d 904, 908 (1998).”

See also Bane v. State, 327 Md. 305, 308, 609 A.2d 313, 314 (1992) (stating that a question
of the proper unit of prosecution exists where “ multiple sentences for conduct proscribed by
a single statute, which, though occurring in a single transaction, gives rise to multiple
prosecutions”).
B. Felony and Crimes of Violence Qualifiers

The offenses of which petitioner was convicted were located, at the time of
petitioner’s conduct and trial, within the “Regulated Firearms” subheading of Article 27 of
the Maryland Code. Section 445 (d), which specifically enumerates the persons prohibited
from possessing regulated firearms under Article 27, sated:®

“§ 445. Restrictions on sale, transfer and possession of regulated firearms.

* * %

(d) Restrictions on possession — In general. — A person may not possess
aregulated firearm if the person:

(1) Has been convicted of:

(i) A crime of violence;

(i) Any violation classified as afdony in this State;

(iii) Any violation classified as a misdemeanor in this State that carries
a statutory penalty of more than 2 years, or

(iv) Any violation classified asacommon law offense where the person
received aterm of imprisonment of more than 2 years.

® This section now appearsin Md. Code (2003), § 5-101 (g) and § 5-133 of the Public
Safety Article, discussed infra.
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(2) Is:

(i) A fugitivefrom justice;

(i) A habitual drunkard;

(iif) Addicted to or a habitual user of any controlled dangerous
substances;

(iv) Suffering from a mental disorder as defined in § 10-101 (f) (2) of
the Health-General Article and has a history of violent behavior against
another person or self, or has been confined for more than 30 consecutive days
to afacility as defined in § 10-101 of the Health-General Article, unless the
person possess a physician’s certification that the person is capable of
possessing aregulatedfirearm without undue danger to the person or to others;
or

(v) A respondent against whom a current non ex parte civil protective
order has been entered under § 4-506 of the Family Law Article.

(3) Islessthan 30 years of age at the time of possession and has been
adjudicated delinquent by a juvenile court for committing:

(i) A crime of violence;

(if) Any violation classified as afdony in this State; or

(iif) Any violation classified as a misdemeanor in this State that carries
a statutory penalty of more than 2 years.”

The felony/misdemeanor classification and subsequent penalties for violations involving
regulated firearms under 8§ 445 are found in § 449. The mandatory minimum provision
providing penalties for violationsof 8§ 445 (d) (1) (i) and (ii) was first enacted by Chapter 2
of the Laws of Maryland of 2000 and it states:

“§ 449. Penalties.
* % %

(e) Illegal possession of firearm with certain previous convictions. — A
person who was previously convicted of a crime of violence as defined in §
441 (e) of this article or convicted of a violation of § 286 or § 286A of this
article,and whoisinillegal possession of afirearm as defined in § 445 (d) (1)
(i) and (ii) of this article, is guilty of a felony and upon conviction shall be
imprisoned for not less than 5 years, no part of which may be suspended and
the person may not be eligible for parole. Each violation shall be considered
a separ ate off ense.”



The outcome in the casesub judice rests upon the interpretation of the last sentence of § 449
(e). The Legislature did not provide any definition for the term “violation.” The insertion
of that language, however clear on its face, without definition, creates an ambiguity as the
sentence, aswritten, is “reasonably capable of more than one meaning.” Lewis v. State, 348
Md. 648, 653, 705 A.2d 1128, 1131 (1998) (quoting Greco v. State, 347 Md. 423, 429, 701
A.2d 419, 421 (1997)).

Petitioner argues that this Court should determine that the proper unit of prosecution
is not “an individud’s [qualifying] prior convictions (or each [qualifying] class of which
[petitioner] is a member),” but “each unlawful act of possession” (alterations added).®
Petitioner contends that common sense precludes multiple convictions based solely on the
number of prior convictions where only one act of possession of anillegal firearm occurred.
He argues that § 449 is ambiguous as a reault of not defining the term “violation” and that
the rule of lenity requires the ambiguity to be construed in favor of petitioner.

The State counters petitioner’ s arguments by asserting that the gatutory language of

® The State contends that petitioner’s “unit of prosecution” argument is untimely
because it did not specifically appear in the Petition for Certiorari, nor wasit discussed at the
Court of Special Appeals. A unit of prosecution argument, however, is inextricably
intertwined with a determination of whether the Legislaure intended § 449 (e) and (f) and
§ 445 (d) (1) to allow for prosecutions based on a single possession of a firearm. As the
guestion presented to this Court asked whether a court could “impose separate sentenceson
anindividual” convicted onthree countsof § 445 (d) (1), “where all of the charges are based
on one act of unlawful possession of aregulated firearm,” determining the specific unit of
prosecution (the number of qualifying offenses or the act of possession) is necessary in a
determination of legislative intent. See Jenkins v. City of College Park, __ Md. _, |,
A.2d __,_ (2003), Eid v. Duke, 373 Md. 2, 11, 816 A.2d 844, 849 (2003).
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8445 (d) (1) and 8§ 449is " plain and unambiguous,” thus precluding the applicability of the
rule of lenity. The State also proffers that the legislative history of the statute “indicates that
separate sentences are permissible.” The State argues that this is so “because of the strong
intent manifested in the legislative history making it apparent that the conduct here was to
be dealt with as severely as possible.”
C. Misdemeanor Qualifier

Petitioner’s conviction under 8 445 (d) (1) (iii), for possesson of a firearm with a
prior “violation classified as a misdemeanor in this State that carries a statutory penalty of
more than 2 years,” subjected him to the penalty stated in 8 449 (f), which provides for a
penalty for illegal possession of aregulated firearm for persons not fitting into the other
categoriesof § 449, asit does not fall into the purview of 8§ 449 (e). Section 449 (f) states:

“(f) Knowing participants in sale, rental, etc. — Except as otherwise

provided in this section, any dealer or person who knowingly participates in

theillegal sale, rental, transfer, purchase, possession, or rece pt of aregulated

firearm in violation of this subheading shall be guilty of a misdemeanor and

upon conviction shall be fined not more than $10,000 or imprisoned for not

more than 5 years, or both. Each violation shall be considered a separate

offense.”
Petitioner’ s conviction under § 445 (d) (1) (iii) was suspended “generally” by thetrial judge.
As the language in question in this subsection, stating that “Each violation shall be
considered aseparate offense,” is identical to the questioned language in 8 449 (e) and asthis

subsection, including itsidentical “ violation” phrase, was enacted prior to the 2000 version

of § 449 (e), its construction is one key to our interpretation of § 449 (e).
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While the mandatory minimum sentences of 8§ 449 (e) first appeared in the Code in
2000, the words, “Each violation shall be considered a separ ate offense,” first appeared in
Article 27 when it was added by the Maryland Gun Violence Act of 1996. 1996 Md. Laws,
Ch. 561, Ch. 562. Identical to the current 8 449 (f), supra, the 1996 version of § 449 (e)
stated:

“(e) Except as otherwise provided in this section, any dealer or person

who knowingly participates in the illegal sale, rental, tranger, purchase,

possession, or receipt of aregulated firearm in violation of this subheading

shall be guilty of a misdemeanor and upon conviction shall be fined not more

than $10,000 or imprisoned for not more than 5 years, or both. Eachviolation

shall be considered a separate offense.”
Md. Code (1957, 1996 Repl. Vol.), Art. 27 § 449 (e). The “Each violation” clause in the
above subsection follows a listing of individual violations of § 445 (“illegal sale, rental,
transfer, purchase, possession, or receipt of a regulated firearm”). The placement of this
language strongly suggests that the term “violation” refers to each individual illegal act
within the list of enumerated violations of § 445, which, in turn, illustrates that the unit of
prosecution is the illegal act violating 8§ 445, i.e., the prohibited act of possesson, sale,
transfer, etc., of thefirearm and not the number of prior qualifying convictions. Thissection

of the prior statute was amended by the Responsible Gun Safety Act of 2000, 2000 Md.

Laws, Ch. 2, and it was placed into what is now § 449 (f).” Thus, § 449 (f)’ s language may

" The “Effect of amendments’ section of Md. Code (1957, 1996 Repl. Vol. 2001
Supp.), Art. 27 § 449 stated, in regard to the new § 449, “Chapter 2, Acts2000. . . inserted
present (e) and redesignated former (e) as (f).” The section, therefore, did not change

(continued...)
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support petitioner s argument that only one conviction under 8§ 445 (d) (and asingle penalty
under § 449) can be sustained for each violation of § 4452
D. General Discussion

The Responsible Gun Safety Act of 2000 created new subsections and crimes, one of
which was the version of § 449 (e) with which petitioner was charged. Initsbrief, the State
offered several accurate descriptions of the bill’ s purpose, which illustrate the community’s
concern about felons having firearms. One letter, from the M ayor of Baltimore City,
described this public sentiment in saying that “this bill will make our communities safer by
removing violent felonsfrom our streets,” while aletter from the Maryland Chiefs of Police
Association stated that “[f]irearms do not belong in the hands of individuals who have
previously demonstrated a propendty for criminal conduct or violent behavior” (alteration
added). While letters such as these illustrate the strong desire to keep firearms away from
felons and potentially violent persons, they do not provide any guidance as to the particular
unit of prosecution on which the Legislature intended 8§ 449 (e) to operate. In fact, the

concerns set forth in these letters are satidfied by petitioner’s construction of the statute, as

’(...continued)
substantively as aresult of the amendments of 2000.

® In this case, both parties agree that petitioner committed only one prohibited act
under § 445, asingleillegal possession of aregulated firearm by a prohibited person. Our
holding does not necessarily preclude multiple convictions and penalties under § 445 and 8
449, respectively, where a person not only possesses, but transfers, or sells, or rents, or
receives, etc., aregulated firearm. We address here asituation where a prohibitedindividual
possessed a single regulated firearm on a single occasion while having several qualifying
convictions.
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theillegal possessor will still receiveafive-year term of imprisonment withoutthe possibility
of parole while not being subject to a piling on of sentences resulting from multiple
convictions based on a single act of possession.

Some of the legislative material reveals that the 2000 version of § 449 (e) suggests
that the unit of prosecution was akin to that of the 1996 version (and later version of § 449
(f)), theprohibited act. The Bill Analysis of House Bill 279 stated:

“The bill creates a new felony and a five-year mandatory minimum term of
imprisonment for a person who illegally possesses a firearm and has certain
qualifying convictions for crimes of violenceor certain controlled dangerous
substances.

* % *

“IX. Mandatory Minimum for Certain Repeat Off enders

“The bill creates a new felony and a five year mandatory minimum term of
imprisonmentfor a personwhoillegally possesses aregulated firearm (Article
27,8445 (d)(1)(i) and (ii)) if that individual and has been convicted of either:
(1) acrimeof violence;or (2) unlawful possession, distribution, or importation
of a controlled dangerous substance (Article 27, § 286 and § 286A).
“Current law provides that violations of the relevant firearms sections are
misdemeanors. Article 27, § 449.” [Some emphasis added.]

This analysisemphasizes that the new felony isfor possession of afirearm by aperson with
certain qualifying convictions, which suggeststhat preventing the act of possessingfirearms
was the true goal of the legislation, not multiple punishments for a single act based upon
multiple prior convictions. The driving force behind the statute, and the evil sought to be

remedied, is the act of possessng the regulated firearm.

° House Bill 279 of 2000, was the Maryland House of Delegates’ version of the
Responsible Gun Safety Act of 2000, which eventually included the addition of § 449 (e).
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While similar to the ultimate language of § 449 (e), the Fiscal Notes for both Senate
Bill 211" and House Bill 279 identified the new felony with emphasis on the possession of
the firearm. Both Fiscal Notes state:

“If a person who was previously convicted of a crime of violence or serious

drug offenseillegally possesses afirearm, the person is guilty of afelony and

will be imprisoned for a minimum of five years, and is not eligible for a

suspended sentence or parole. Eachviolationisaseparate offense.” [Emphasis

added.]™
These documents contemplate what was already evident in the 1996 version of § 449 (¢)*

— that the prohibited act, i.e., in this case illegal possession of aregulated firearm, not the

prior conviction, was the vice sought to be remedied by the Responsible Gun Safety Act of

9 Senate Bill 211 of 2000, was the Maryland Senate’ s version of the Responsible
Gun Safety Act of 2000, which eventually included the addition of § 449 (e).

' The only other mention of the changes to crimes relating to illegal firearm
possession in the Fiscal N ote includes the following language, which wasincluded in both
the Senate and House of Delegateversions of the Fiscal Note:

“This bill’ s provisionsthat changethe crimeof illegaly possessing afirearm,

when there has been a prior violent or felony off ense, from a misdemeanor to

afelony meansthat: (1) such persons would be subject to considerably stiffer

sentencing; (2) such cases will be filed in the circuit courts rather than the

District Court; and (3) some persons could eventually serve longer

incarcerations due to enhanced pendty provisions, applicable to some

offenses, for prior felony convictions.

“. .. Requiring each violation to be considered a separate offense would also

tend to add to [Department of Correction] costs, but cannot be reliably

estimated.” [A lteration added.]

This language, however, does not lend guidance in our search for the Legislature’ sintentas
to the proper unit of prosecution.

'21n 1996, what is now contained in subsection (f) was contained in subsection (g),
see supra at 11.
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2000. It wasto elevate the offense of certain possessionsfrom a misdemeanor classification
to a felony classification while retaining a misdemeanor classification for illegal rentals,
sales, etc. of firearms. Given this legislative background and construction of the statute, it
seemsto usthat the unitof prosecution for 8 449 (e) isthe prohibited act of illegal possession
of afirearm and that the statute does not support multiple convictions based on several prior
qualifying offenses where there is only a single act of possesson.

We have found no casesin this Court that directly speak to the issue beforeus. We
have, however, recently had cause to discuss sentencing issues under § 449 (e) in Price v.
State, 378 Md. 378, 835 A.2d 1221 (2003)." In Price, we held that the defendant was not
subject to the mandatory minimum sentences of 8§ 449 (e) because his prior conviction for
daytimehousebreaking wasnot incorporated as a“ crime of violence” under § 441. We noted
that “Section 449(e), by its plain structure, is divided into two requirements. The first
requirement is that the defendant have a previous conviction of a crime that falls within 8
441(e). The second requirement is that the defendant have a current conviction under 8
445(d)(1)(i) and (ii).” Price, 378 Md. at 384,835 A.2d at 1224. In afootnote following that
text, we also noted a possible problem in the language of § 449 (e) when we said:

“Petitioner does not raise, and we do not decide, any question with respect to

the second requirement of § 449(e). Therefore, we do not consider whether 8§
449(e)’ s mandatory sentencing imperative requires aconviction under both §

'3 price had not been decided by this Court at the time of the filing of the unreported
opinion of the Court of Special Appealsin theingant case. Accordingly, that court did not
have the benefit of Price when it rendered its decision.
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445(d)(1)(i) and (ii), as the plain language indicates. Although Price was
convicted pursuant to only 8 445(d)(1)(ii), we assumefor purposesof thiscase
alonethat thiswas sufficient to satisfy the second requirement of § 449(e), and
that the only issue before us is whether the first requirement, that his prior
crime fall within § 441(e), was satisfied.” ™

Id. at 384-85n.4, 835 A.2d at 1225 n.4.

While admitting that the statute “is not a model of clarity,” the State, quoting the
language from the Bill Analysis for Senate Bill 211, contends that Senate Bill 211 was
intended to requireillegal firearm possession coupled with being “* previously convicted of
acrimeof violenceor certain serious controlled dangerous substancesviolations’” The State
refersto the newly codified Md. Code (2003), 8 5-133 of thePublic Safety Article’s goecial
revisor’s note, which states, in part:

“As enacted by Ch. 5, Acts of 2003, this section was new language
derived without substantive change from former Art. 27, 8 449(e) and §
445(d), (e), and, except asiit related to the transfer of regulated firearms, (a).
However, Ch. 17, A cts of 2003, amended subsection (c)(1) of this section to
correct atechnical error.

“The Public Safety Article Review Committee noted in Ch. 5, for
consideration by the General Assembly, that the meaning of the referencein
former Art. 27, 8§ 449(e) to aperson ‘who isin illegal possession of afirearm
asdefined in 8 445(d)(1)(i) and (ii) of [Art. 27]" wasunclear. Former Art. 27,
8 445(d)(1)(i) and (ii) prohibited a person who has been convicted of a crime
of violence or any violation classifiedasafelony in this State from possessing
aregulated firearm. The General Assembly may wish to clarify the meaning
of former Art. 27, 8 449(e), which is revised in subsection (c) of this

1 Likewise, because it has not been raised in the instant case, we do not addressthe
meaning of the word “and” in the context of the statute. In the present case, previous
convictions on both (i) an (ii) had occurred.
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section.”*®

The Senate Analysis and the language of Md. Code (2003), § 5-133 of the Public Safety
Article (hereinafter, “8 5-133") merely highlight the confusion regarding the wording in 8
449 (e). The plain language of 8§ 449 (e) argument, urged on this Court by the State, appears
to be directly at odds with this subsequent history. At best for the State, the language is
ambiguous, and ambiguous units of prosecution and penalty provisionsin criminal statutes,
pursuant to the rule of lenity, must normally be construed in favor of the defendant.
In discussing w hat therule of lenity requiresin the context of former Md. Code (1957,
1996 Repl. Vol., 1998 Supp.), Art. 27 § 286 (d), this Court has stated that:
“an enhanced penalty statute, is highly penal and must be strictly construed so
that the defendant is only subject to punishment contemplated by the statute.
When doubt exists regarding the punishment imposed by a statute, therul e of
lenity instructs that a court
‘not interpreta. .. criminal statute so asto increase the penalty
that it places on an individual when such an interpretation can
be based on no more than a guess as to what [the legislature]
intended.’”
Melgarv. State, 355Md. 339, 347,734 A.2d 712, 716-17 (1999) (quoting White v. State, 318
Md. 740, 744,569 A.2d 1271, 1273 (1990)) (citations omitted). See also Webster v. State,
359 Md. 465, 481, 754 A.2d 1004, 1012 (2000) (stating that “ambiguity in acriminal penal

statute, in accordance with the rule of lenity, ordinarily is to be construed againg the State

!> The new statute, Md. Code (2003), § 5-133 of the Public Safety Article, discussed
infra, amended the language of former Art. 27, § 449 (e), asit uses the word “or” instead of
“ ar]d.”
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and in favor of the defendant”); McGrath v. State, 356 Md. 20, 25, 736 A.2d 1067, 1069
(1999).

In the case sub judice, there is no doubt that § 449 (e), a statute which creates a
mandatory minimum five-year sentence without the possibility of parole, fits within the
definition of “an enhanced penalty statute.” As 8§ 449 (e) provides no definition of the term
“violation,” and provides no specific direction asto the proper unit of prosecution, we hold
that 8§ 449 (e) isambiguous asto that pointand accordingly construe 8 449 (e) narrowly. The
fact that the plain language of § 449 (e), as it existed at the time of the offense here at issue,
leaves us nothing more than “aguess” as to which violation (the illegal possession or prior
felony or both, see Price, supra at 15-16, as of the time of convictions in the case at bar)
triggers the mandatory minimum sentence, requires that the rule of lenity be applied.

Petitioner proffers several cases from our Court to support his argument regarding
ascertaining the proper unit of prosecution: Eldridge v. State, 329 Md. 307, 619 A.2d 531
(1993); Satterfield v. State, 325 Md. 148,599 A.2d 1165 (1992), Dickerson v. State, 324 Md.
163, 596 A.2d 648 (1991) and State v. Owens, 320 M d. 682, 579 A.2d 766 (1990). W hile
none of these cases are determinative on the issue before us, asthey do not deal with the
statutory scheme at issue in the case sub judice,'® they do offer some insight as to how this

Court has used a common sense approach to avoid absurd or illogical results in

'® These cases were decided prior to the enactment of the version of §449 and § 445
pursuant to which petitioner was convicted and sentenced.
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determinations of legislative intent regarding intended units of prosecution.

In Eldridge v. State, supra, this Court construed a statute which prohibited both the
carrying of a deadly weapon when concealed on the person as well as openly carrying a
deadly weapon with intent to injure another. We held that allowing separate convictions of
adefendant, onefor carrying aconcealed weapon and the other for openly carrying the same
weapon, where the defendant, in the course of the same incident carried a weapon both
concealed and open, was an absurd result. We stated:

“We conjure up thisscenario. Eldridge parks his car on the bar’ s parking lot.
He removes the starter pistol from the glove compartment, gets out of thecar
and puts the pistol in his pocket. He walks toward the bar and on the way
removes the pistol from his pocket, checksit and replacesit in hispocket. He
entersthe bar. Inthe men’s room he again checksthe pistol and then pockets
it. Entering the barroom, he pullsthe pistol from his pocket and at pistol point
commits therobbery, threatening to kill the victim. Upon fleeing the scene he
again putsthe pistol in hispocket. During the course of thisconduct he carried
the weapon concealed five times and carried it openly four times. Under the
trial court’s interpretation, Eldridge could be convicted of five offenses of
carrying a deadly weapon concealed and of four offenses of carrying the
weapon openly. He would be subject to a sentence of 3 years on each offense
for atotal 27 years. This would be absurd. We cannot conceive that such
pyramiding of sentences reflects the intention of the L egislature.”

Eldridge, 329 Md. at 314-15, 619 A.2d at 535 (footnote omitted).
In Satterfield v. State, supra, we used a common sense approach in holding that
separate convictionsfordifferent itemsof drug paraphernaliawereinappropriate. We stated:
“Further, webelieveitclear that thelegislature did not seek to proscribe
the use of itemsidentified as paraphernalia (such as sandwich baggies) in and
of themselves. Rather these items, which may have common innocent uses,

are punishable only under circumstances indicating an intent to use them in
conjunctionwith a controlled dangerous substance. Thisrequisite connection
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is evidenced by the language of 8§ 287(d)(2), which makes it unlawful to
possess the enumerated items of paraphernalia ‘under circumstances which
reasonably indicate an intention to use any such item for the illegal
manufacture, distribution, or dispensing of any controlled dangerous
substance.” Consequently, we believe that it is at least equally plausible that
the legislature intended for the controlled dangerous substance to dictate the
unit of prosecution in charges for paraphernalia as well. Since both the State
and defense counsel agree that the syringe and the plastic baggies were used
to prepare the PCP-laced parsley for sale, thereis no dispute that both items of
paraphernalia were used in conjunction with a single controlled dangerous
substance. Under thisanalysis, it would seem that the | egislature intended but
one unit of prosecution.”

Satterfield, 325 Md. at 154-55, 599 A.2d at 1168 (footnote omitted).

In Dickerson v. State, supra, we pointed out the illogical results stemming from a
construction of adrug statute that allowed a conviction for both possession of cocaine with
intent to distribute and possession and use of drug paraphernalia where the defendant had
possession of one vid of cocaine. In reversing the lower court, we held:

“It is the State’s position that, in most instances, dual convictions are
not only permitted, but were contemplated, and intended, by the Legislature.
This position represents a strained interpretation of 8§ 287A, which is
productive of results that are illogical and unreasonable. For example, under
this view, possession of a sngle marijuana cigarette would produce two
convictions: one for possession of marijuanaand, because the cigarette paper
is a ‘container’ for the marijuana another for use of drug paraphernalia.
Similarly, because cocaine must be contained in something, the conceal ment
of asingle piece of crack cocaine in an accused’s shirt pocket, or even in an
ordinary paper bag, would also give riseto two convictions—for the possession
and, the shirt pocket and paper bag being containers, for use of drug
paraphernalia. Indeed, because drug paraphernalia may be, by virtue of use,
almost anything, even items with no special characteristics making them
suitable for use in connection with drug use, the State’ s position, as petitioner
argues, would authorize two convictions for virtually every possession
charge.”
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Dickerson, 324 Md. at 174, 596 A.2d at 653 (footnotes omitted).

Finally, in State v. Owens, supra, we held that PCP laced marijuana was a single
controlled dangerous substance because the drugs were boundtogether in amanner that was
nearly impossibleto reverse. Indiscussingtheillogical resultsif wewereto hold otherwise,

we stated:

“The instant case involves marihuana that has been ‘laced’ with
phencyclidine (PCP) —that is, the marihuanahas been dipped into, or sprayed
with, PCP. Although this process does not involve chemical changesin either
of the substances used, it mechanically binds the two together in a way that
rendersitimpossible, in any practical sense, to separ ate them. Thisfact places
this case moretoward the end of the spectrum involving acontrolled substance
or compound that chemically contai nsanother controlled dangerous substance,
e.g., heroin containing molecules of morphine, than toward the other end
represented by separate controlled dangerous substancesseparately packaged
and available for separate sale, distribution, or use.

“An analogy may be drawn to the making of a martini by mixing
together gin and vermouth, two alcoholic beverages. Maryland Code (1957,
1987 Repl.Vol., 1989 Cum.Supp.) Article 27, 8 400A makesit acivil offense
for “any person under the age of 21 years to have in his possession .. . any
alcoholic beverage. . . .” Surely, if a person under 21 is detected drinking a
martini, he is not guilty of two offenses.

“Taking a common sense view of the matter, we are simply not
persuaded that thelegislatureintended separate prosecutions and punishments
for possession of PCP and possession of marihuana where the two substances
have been, for all practical purposes, irrevocably joined as one.”

Owens, 320 Md. at 687-88, 579 A.2d at 768.

In the case sub judice, if we were to construe § 449 (e)’s “Each violation” to allow
multiple convictions for each prior conviction of an individual where that individual only
possessed a single firearm during a single incident, the possible results could beillogical.

In essence, interpreting the unit of prosecution as the prior conviction would be akin to
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stating that the societal evil to beremedied, i.e., the main goal of the statute to be cured, is
punishing personswith prior convictions based solely ontheir status, i.e., criminalizing their
status, where the goal is actually to punish illegal possessions of firearms.

Federal casesinvolving asimilar statute offer further support to our interpretation of
8 449 (e). In United States v. Dunford, 148 F.3d 385 (4th Cir. 1998), Judge Niemeyer, for
the United StatesCourt of Appealsfor the Fourth Circuit, held, whenreviewing alaw similar
to Maryland’s firearm laws, that a defendant should not have been charged with multiple
counts of illegal possession of afirearm under 18 U.S.C. § 922 (g) (1) where several charges
stemmed from asingle act of illegal possession of multiple firearms coupledwith Dunford’s
multiple prior convictions.”” The Fourth Circuit sated:

“Based on the six guns and the ammunition seized on October 4, 1995,

from Dunford’s house, Dunford was indicted and convicted on fourteen

firearmscounts, seven under 18 U.S.C. § 922(g)(1) (prohibiting possession of

a firearm or ammunition by a convicted felon) and seven under 8§ 922(g)(3)

(prohibiting possession of a firearm or ammunition by an illegal drug user).

Contending that he should have been charged and convicted on only one

firearms count, Dunford argues that (1) a person in possession of a firearm

who is both afelon and adrug user doesnot violate the statute more than once
for each act of possession, and that (2) his possession of all six firearms and

" The Fourth Circuit additionally held that Dunford’ s simultaneous possession of six
firearmsconstituted one possession under the statute. Thus, that court only affirmed one of
Dunford’s 18 convictions under the federal statute even though he illegally possessed six
different firearms. The Court held “that Dunford’s possession of the six firearms and
ammunition, seized at the same time from his house, supports only one conviction of 18
U.S.C. 8 922 (g).” Dunford, 148 F.3d at 390. As petitioner in the case sub judice was
convicted of possessing onefirearm, we do not reach the issue of whether § 445 (d) (1) and
8 449 (e) and (f) could support multiple convictions for a single person simultaneously
possessing numerous regulated firearms.
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the ammunition constituted only one act of possession within the meaning of
the statute. He contends that his conviction on fourteen separate counts is
unconstitutionally duplicative. We find his arguments persuasive.

“Section 922(g) of Title 18 makes it unlawful for a person in one of
nine specified classes to possess afirearm or ammunition. Thus, the statute
prohibits firearm possession by, for example, convicted felons, fugitives,
unlawful users of drugs, adjudicated ‘ mental defectives’ and illegal aliens.
While the prohibited conductis the possessng of any firearm or ammunition,
the statute applies only to members of classes specified in the statute.

“Dunford isamember of at |east two of the disqualifying classes, being
aconvicted felonand an illegd drug user. He argues, however, that whether
he is a member of one of the disqualifying classes or of all nine, a single act
of possession can only constitute a single offense. We agree.

“The nine classes of peoplebarred from firearm possession by § 922(Q)
are those classes which consist of persons, who by reason of their status,
Congress considered too dangerousto possessguns. But we see nothing in the
statute which suggests that Congress sought to punish persons by reason of
their legal status alone. If we were to interpret the statute to establish
separate offenses for each separate status, we would, in effect, be
criminalizing the status itself.

“Thus, we hold that while a person must be amember of at |east one of
the nine classes prohibited from possessing gunsunder § 922(g), a person who
is disqualified because of membership in multiple classes does not thereby
commit separate and multiple offenses. The offense is determined by
performance of the prohibited conduct, i.e., the possessing of a firearm or
ammunition. In so holding, we join the other courts that have reached a
similar conclusion. See United States v. Johnson, 130 F.3d 1420, 1425-26
(10th Cir.1997), petition for cert. filed (April 1, 1998) (No. 97-8558); United
States v. Munoz-Romo, 989 F.2d 757, 759-60 (5th Cir.1993); United States v.
Winchester, 916 F.2d 601, 605-08 (11th Cir.1990); but cf. United States v.
Peterson, 867 F.2d 1110, 1115 (8th Cir.1989) (convictions under 88 922(g)(1)
and (g)(3) for same act of possession did not violate the Double Jeopardy
Clause), abrogated on other grounds, Horton v. California, 496 U.S. 128, 110
S.Ct. 2301, 110 L.Ed.2d 112 (1990).”

Dunford, at 388-89 (some citations omitted) (some emphasis added).

Similarly, in Untied States v. Winchester, 916 F.2d 601 (11th Cir. 1990), the United
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States Court of Appeals for the Eleventh Circuit held that 18 U.S.C. § 922 (g),'® which
prohibits possession of firearms and ammunition to members of certain classes, could not
support separate convictions agai nst oneperson where that person possessed asinglefirearm,
but fell into morethan one of the prohibited classes. Infinding theimposition of consecutive
sentencesfor the possession of asingle firearm on one particular occasion to be contrary to
both common sense and the intention of Congress, the Eleventh Circuit stated:

“The statute doesnot expressly indicate whether Congress intended to
permit consecutive sentencing for the same incident under two subdivisions of

'8 This statute was the statute under which Winchester was convicted and was the
same statute analyzed in the Dunford, supra. 1t was part of theGun Control Act of 1968 and
it stated:

“(g) It shall be unlawful for any person —

(1) who has been convicted in any court of, a crime punishable by
imprisonment for a term exceeding one year;

(2) who is afugitive from justice;

(3) who is an unlawful user of or addicted to any controlled substance

(4) who has been adjudicated as a mental defective or who has been
committed to a mental institution;

(5) who, being an alien, isillegally or unlawfully in the United States;

(6) who has been discharged from the Armed Forces under
dishonorable conditions; or

(7) who, having been a citizen of the United States, hasrenounced his
citizenship;

to ship or transport in interstate or foreign commerce, or possessin or affecting
commerce, any firearm or ammunition; or to receive any firearm or
ammunition which has been shipped or transported in interstate or foreign
commerce.”
18 U.S.C. 8922 (g) (1988). Whiledifferent from Maryland’ s statutes, its content is similar,
and thus instructive, in that the federal statute also makes it illegal for certain classes of
individuals to possess certain firearms.
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section 922(g). Under 18 U.S.C. § 924(a)(2), Congress provided criminal
penaltiesfor the violation of subsection (g) of section 922, but it did not list
separate penaltiesfor theseparate subdivisions of subsection (g). Furthermore,
each subdivision of subsection (g) differs only in its requirement that the
offender have a certain ‘ status under the law.

“Thetitle of the statute, the Gun Control Act of 1968, |eaves no doubt
that the statutory purposeisto limitor control the possession of firearms. The
statutory structure indicates that, in enacting section 922(g), Congress sought
only to bar the possession of firearms by certain types of persons that it
considereddangerous. It does not suggest that Congress also sought to punish
persons, who are described in the various categories set forth in section
922(g), solely for having a certain status under the law.

“In addition, while section 922(g) prohibitsthe possession of firearms
by persons described in its subdivisions, section 922(d) prohibits the sale of
firearmsto the same categoriesof persons. Asthe Supreme Court noted, ‘[t]he
very structure of the Gun Control A ct demonstrates that Congress. . . sought
broadly to keep firearms away from the persons Congress classified as
potentially irresponsible and dangerous.” Barrett v. United States, 423 U.S.
212, 218, 96 S.Ct. 498, 502, 46 L.Ed.2d 450 (1976). Hence, it would appear
that, in enacting section 922(g), itwas not within Congress’ comprehension or
intention that a person could be sentenced, for a single incident, under more
than one of the subdivisions of section 922(Qg).

“The statutory language and legislative history of the Gun Control Act
of 1968 reveal that Congress’intent was to prohibit the possession of firearms
by classes of individuals it deemed dangerous, rather than to punish persons
solely for having a certain status under the law. . . .

“Furthermore, the government’ sinterpretation of section 922(g) would
lead to an anomalous and draconian result. Under the government’'s
interpretation, a defendant, who was described under one or more of the
statuseslisted in the numbered subdivisions contained in subsection (g), could
be sentenced consecutively under each gatus. Hence, a convicted felon who
is aso a fugitive from justice, a drug addict, a ‘mental defective, and an
illegal alien, could be sentenced to five consecutiveterms of imprisonmentfor
the same incident, namely, the possession of a firearm. It was this
interpretation of the statute which ledto Winchester’ sbeing sentenced totwo
consecutive terms. To avoid such a result, we hold that Congress did not
intend to provide for the punishment of a defendant under two or more
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separate subdivisions of 18 U.S.C. § 922(g).” *°
Winchester, 916 F.2d at 605-07 (some emphasis added).

These federal cases are informative as to the case sub judice. They interpret the
federal statute to criminalize the possession of guns by persons prohibited from possessing
them, not to criminalize a person’s status. The Fourth and Eleventh Circuits found that
Congress did not intend to punish an individual for having a particular legal status alone and
that such a construction was illogical. The State arguesthat the Maryland statute’s final
clause stating, “Each violation shall be considered a separate offense,” distinguishes the
federal casesonitsface. Regardlessof thisadditional language, the purpose of the Maryland
statute is essentidly the same as its federal counterpart. to keep firearms away from
potentially dangerous individuals and to punish those who violate this law by possessing
firearms. The purpose is not to punish an individual for his or her status as a person with
multiple prior qualifying convictions and allowing multiple convictions for a single
prohibited act under 8§ 445 (d) (1). A swe have construed the unit of prosecution to be the
act of possession (or, in the case of violationsof § 449 (f), the act of illegal sale, transfer,
purchase, or receipt), the addition of the lag sentence of 8 449 (e) does not distinguish

Maryland’ s restrictions on firearm possession from its federal counterpart.

Y While petitionerin the casesub judice was sentenced to concurrent sentences under
the statute and not to consecutive sentences for his convictions based on his different
qualifying offenses if we were to interpret § 449 (e) as the State requests then such
draconian results, as discussed in Winchester, could occur in the future.
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The current and recodified version of the statute under which petitioner was
convicted, lends support to our holding and provides some insight into the Legislature's
intent regarding which unit of prosecution it intended for 8 449 (e). The relevant sections
of the current code are located in § 5-101 and § 5-133 of the Public Safety Article.”
Maryland Code (2003), § 5-101 of the Public Safety Article (hereinafter, “§ 5-101") states:

“§ 5-101. Definitions.

* k% *

(9) Disqualifying crime.™ —*Disqualifying crime’ means:

(1) acrime of violence;

(2) aviolation classified as a felony in the State; or

(3) a violation dassified as a misdemeanor in the Sate that
carries a statutory penalty of more than 2 years.” [ Footnote added.]

The revisor’s note for § 5-101 (g) states:

“This subsection is new language derived without substantive change
from former Art. 27, 8 442(h)(2)(i) 1, 2, and 3; § 443(e)(4)(iii) 1, 2, and 3 and
(1) (2)(), (i), and (iii); and § 445 (b)(3) and (1)(i), (iii), and, except for
referenceto conspiracy to commit certain crimes, (ii) and (d)(3) and (1)(i), (ii),
and (iii).

“Theterm ‘[d]isqualifying crime’ isaddedto avoid therepetition of the
phrases ‘a crime of violence’, ‘any violation classified as a felony in this
State’, and ‘any violation classified asamisdemeanor in this Statethat carries
a statutory penalty of morethan 2 years'.”

%0 Former Art. 27, § 449 (f) was recodified without substantive change into Md. Code
(2003), § 5-143 of the Public Safety Article, entitled “Knowing participation in violation of
subtitle.”

2L Asused in this statute, the term “disqualifying crime” creates a prohibition against
certain persons possessing firearms. At the sametimeaviolation of the statute’ s prohibitions
isa“qualifier” for the mandatory sentencing provisions of the statute. We have, generally,
used the term qualifier in the latter contextin our opinion. The term “disqualifying crime”
appears for the first time in the 2003 revision. It is not present in the statute under which
petitioner was convicted.

-28-



This new language, which is derived without substantive change from § 445 (d) (1),
illustrates that the underlying prior convictions are not the focus of the statute, but merely a
classification of persons, i.e., an element of thecrimewhich is satisfied once the defendant
falls into any one of the several qualified classifications of persons. The fact that this
language has substantively the same meaning as § 445 (d) (1)'s terms show that prior
convictionsare not the aim of the statutory prohibitions of § 445 and § 449, but a means of
labeling certain persons that the General Assembly has chosen to prohibit from being able
to possess afirearm.

The Legislature utilized the 8 5-101(g) term “Disqualifying crime” in § 5-133 (b) of
the Public Safety Article to describe a class of individuals prohibited from possessing
regulated firearms in Maryland, in effect replacing § 445 (d), while the text of § 5-133 (¢),
essentially recodified, in part, former Art. 27, § 449 (e). These relevant provisions® of § 5-
133 of the Public Safety Article, which were al so enacted without substantive change from
former § 449 (e) and § 445 (d) and (e),*® state:

“§ 5-133. Restrictions on possession of regulated firearms.

* % *

(b) Possession of regulated firearm prohibited. — A person may not
possess a regulated firearm if the person:
(1) has been convicted of a disqualifying crime;
(2) hasbeen convicted of aviolationclassified asacommon law
crime and received aterm of imprisonment of more than 2 years;

22 Subsections (a) and (d) entail State preemption over local jurisdictions and
possession by persons under age 21, respectively.

2% See the “Special Revisor's Notes” to § 5-133, see supra at 16-17.
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with “A person who was previously convicted of a crime of violence . . .

(3) isafugitive from justice;

(4) isahabitual drunkard;

(5) is addicted to a controlled dangerous substance or is a
habitual user;

(6) suffers from amental disorder as defined in § 10-101(f)(2)
of the Health—General Article and hasahigory of violent behavior against the
person or another, unless the person has a physician’s certificate that the
person is capable of possessing aregulated firearm without undue danger to
the person or to another;

(7) has been confined for more than 30 consecutive days to a
facility asdefinedin § 10-101 of the Health—General Article, unlessthe person
hasaphysician’ scertificate that the person is capabl e of possessingaregul ated
firearm without undue danger to the person or to another;

(8) is arespondent aganst whom a current non ex parte civil
protectiveorder has been entered under 8§ 4-506 of the Family Law Article; or

(9) if under the age of 30 years at the time of possession, has
been adjudicated delinquent by a juvenile court for an act that would be a
disqualifying crime if committed by an adult.

(C) Penalty for possession by person convicted of crime of violence. —
(1) A person may not possess aregulated firearm if the person was previously
convicted of:
(i) acrime of violence; or
(it) aviolation of § 5-602, § 5-603, § 5-604, § 5-605, § 5-
606, § 5-607, § 5-608, § 5-609, § 5-612, § 5-613, or § 5-614 of the Criminal
Law Article.

(2) A person who violates this subsection is guilty of a felony
and on convictionis subject to imprisonment for not less than 5 years, no part
of which may be suspended.

(3) A person sentenced under paragraph (1) of this subsection
may not be eligible for parole.

(4) Each violation of this subsection is a separate crime.”

The Legislature, similar to its rewording of the relevant subsections of Article 27 into § 5-
101 (g) of the Public Safety Article, emphasized the importance of the possession of the

firearm as the key prohibited conduct in § 5-133 (c). Instead of beginning the subsection

-30-

as in former



section 449 (e), the general Assembly chose to focus first on possession by starting 8 5-133
(c) (1) with “ A person may not possess aregulated firearm if . ..” (emphasis added). W hile
this may appear to be insignificant, it puts the emphasis of the statute clearly on the
prohibited act, the possession, and not the prior conviction. A swritten in the Public Safety
Article, the “Each violation” language of 8 5-133 (c) (4) clearly references the act of
possession as described in § 5-133 (c) (1). The subsection provides a “[plenalty for
possession by [a] person convicted of a crime of violence” (alterations added) (emphasis
added). Thefocusof thepenalty, i.e., the®violation” to be punished, is the act of possesson.
The fact that the Public Safety Article was enacted without substantive change from the
relevant sections Art. 27 and that the plain language indicates that the prohibited act of
possession is the unit of prosecution supports our analysis of § 449 (e).

Finally, we note agan the position of the United States Court of Appeals for the
Fourth Circuit in Dunford, supra, that to hold as the State suggests would be “. . .
criminalizing the status itself.” Dunford, 148 F.3d at 389. It would be a separate criminal
offense to have been convicted of the prior predicate offense. Such a person, if his status
was criminalized, would be committinga criminal offense24 hoursaday merely by exiging
— by being alive. To criminalize the statuswould be absurd.

II1I. Conclusion
In conclusion, we hold that Md. Code (1957, 1996 Repl. Vol., 2001 Supp.), Art. 27

8 449 (e) is unclea and ambiguous as to whether the phrase “Each violation shall be
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considered aseparate offense” refersto each current act of illegal possesson or to each prior
qualifying felony conviction. When construed using the tools of statutory construction and
common sense, punishing each current illega possession of a regulated firearm by any
person fitting with the definition of 8 445 (d) (1) (i) and (ii) appears to be the object of § 449
(e)’ smandatory minimum sentence. Accordingly, one of the elements of the statutory crime
at issue in the case at bar, is that one or more of the qualifying prior convictions must exist
in order for there to be asingle conviction under § 445. Our case law, federal case law, the
construction of the recodified Public Safety Article and the rule of lenity all support our
construction of thelast sentence of both § 449 (e) and (f). Being that the statute was meant
to create punishments for each act of possession and not for each prior conviction, only one
of petitioner sconvictionsunder 8 445 (d) (1), specifically hisconviction under § 445 (d) (1)
(1), canstand. Accordingly, we affirm that conviction under 8§ 445 (d) (1) (i) and reverse the
remaining two.
JUDGMENT OF THE COURT
OF SPECIAL APPEALS
AFFIRMED IN PART AND
REVERSED IN PART; CASE
REMANDED TO THAT
COURT WITH DIRECTIONS
TO AFFIRM THE JUDGMENT
OF THE CIRCUIT COURT
FOR BALTIMORE COUNTY
ON THE CONVICTION
UNDER § 445 (D) (1) (i) AND TO
REVERSE THE JUDGMENT

ON THE CONVICTIONS
UNDER § 445 (D) (1) (ii) AND §
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445 (D) (1) (iii). COSTS IN THIS
COURT AND THE COURT OF
SPECIAL APPEALS TO BE
PAID BY RESPONDENT.



