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When the trial court has determ ned that
a violation of a condition of probation has
occurred, the court may resentence but may
not inpose a sentence greater than that which
was originally inposed and suspended.

* * *

The trial court, upon its determ nation

that a probationer has violated one or nore

condi tions of probation, enjoys nmany options.

"These options vary from continuing the

probation to reinposing the full remaining

term of a suspended sentence.”
State v. Dopkowski, 325 Md. 671, 678 (1992). (Citations omtted.
Enphasi s added.)

The problemin this case arose because a trial court, having
found a violation of probation, inposed an illegal sentence.

In 1982, appellant, Janmes Merritt, pleaded guilty in the
Crcuit Court for Prince Ceorge's County to eight crines. The
court inposed a conbination of concurrent and consecutive
sentences, but execution of those sentences was suspended in
favor of probation.

In March of 1983, appellant pleaded guilty to another crine.
As a result of that conviction, the court revoked appellant's
probati on and ordered execution of the suspended sentences.

| n Decenber of 1990, the court granted a reconsideration of

appellant's sentences and suspended execution of the unserved

bal ance of those sentences in favor of probation.
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Appel  ant went on another crinme spree. In 1992, he was
convicted of crinmes in Baltinore, Calvert, Charles, and Prince
Ceorge's Counti es.

As a result of those convictions, the probation granted in
1990 was revoked. At that point, the court could have ordered
execution of the remaining term of the unserved bal ance of the
sentences suspended in 1990. | nstead, the court purported to
direct execution of the entire sentences (including the portions
that were not suspended in 1990) with credit for tine served
Al though it may have appeared at the tine to amount to the sane
thing, it was not. It was an illegal sentence. As we nentioned
at the outset, when a court finds a violation of probation, it
may direct execution of only that part of a sentence that was
suspended; it may not execute that part of a sentence that has
al ready been served.

Prison officials have refused to credit appellant's present
term of confinement with dimnution of confinement credits he
earned before his reconsideration of sentence was granted in
1990. Believing that he is entitled to such credit, appellant
petitioned the Grcuit Court for Prince George's County for a
wit of habeas corpus to challenge the Ilegality of his
confinement, claimng that he is entitled to i Mmedi ate rel ease to
serve the remainder of his sentences on nmandatory supervision

(Maryl and Code, Article 41, 8 4-501(13)). That court denied
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relief, and this appeal was taken from that judgnment. W shal
affirm

Wen appellant was released from prison in 1990, the
unsuspended portion of his sentences was fully executed, and the
di mnution of confinenent credits he had earned becane noot.
Since his sentence was conpletely served, the possibility that a
part of the sentence mght be served on mandatory supervision
becane a non-issue. The unserved bal ance of his sentences was
not sinply stayed, it was conditionally suspended. I f he had
abi ded by the conditions of his probation, he could have avoi ded
serving any part of the suspended sentences, either in prison or
on mandatory supervi sion.

Appel l ant did not abide by the conditions of his probation,
however, and his probation was revoked. As we said in Coley v.
State, 74 M. App. 151, 156 (1988), "[I]f an order revoking a
def endant's probation returns the hearing judge to the origina
sentencing status, then any sentence so inposed nust have the
effect of an original sentence."” Prison officials have correctly
treated appellant's present term of confinenent as separate and
distinct from the term of confinenent he served prior to 1990.

The deni al of habeas corpus relief was proper.

JUDGVENT AFFI RMED

COSTS TO BE PAI D BY APPELLANT.



Theodore G Bl oom
Court of Special Appeals
Courts of Appeal Buil ding

361 Rowe Boul evard

Annapolis, MD 21401

23 Novenmber
1998

Honorable Alan M W/l ner, C. J.
Honor abl e Charles E. Myl an, Jr.
Honor abl e John J. Bishop, Jr.
Honor abl e Paul E. Al pert
Honorable WIlliam W Wnner
Honor abl e Robert F. Fi scher
Honor abl e Dal e R Cat hel
Honorable Arrie W Davis
Honorable A enn T. Harrell, Jr.
Honor abl e Joseph F. Murphy, Jr.
Honorabl e Ell en L. Hol |l ander
Honor abl e Janes P. Sal nmon

Re: Merritt v. Corcoran, Warden
No. 1329, 1994 Term
S. 0. B. 15 March 1995

Dear Judges:
The encl osed opinion was filed per curiam At the request
of the Attorney General, | amnow submtting it for publication

Pl ease review it and advise ne of any comments, corrections, or
suggestions for changes.

Si ncerely,

Theodore G Bl oom

TGB/ dh
Encl osure



