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The principal issue before us is whether the electric
restructuring plan of the Baltinore Gas and Electric Conpany
(“BGE") violates the Electric Customer Choice and Conpetition Act
of 1999, 88 7-501, et seqg. of the Public Utility Conpanies Article
(“PUC") of the Maryl and Code Annotated (1998, 2000 Supp.)(“ Act”).1?
The Maryland Public Service Conmm ssion (“Conmm ssion”) determ ned
that it did not. And that decision was subsequently affirnmed by
the Circuit Court for Baltinore City.

At the tinme that the Conm ssion reviewed the BGE restructuring
plan, it was part of the Stipulation and Settlenent Agreenent
(“Agreenent”) reached by co-appellees BGE, the Maryland O fice of
Peopl e’s Counsel (“OPC’), the Comm ssion, and other interested
public and private parties (“Settling Parties”).? Not all
interests, however, were parties to that agreenent.

Appel lant, Md-Atlantic Power Supply Association (“MAPSA’), a
trade association for wholesale and retail electric supply
conpanies inthe md-Atlantic area, declined to sign the Agreenent.
I nstead, it chall enged the Agreenent —first before the Conm ssion
and then, after the Commi ssion approved the Agreenent, before the

Circuit Court for Baltinore City, claimng that the Agreenent

! The Act has not heretofore been the subj ect of judicial scrutiny.

2 Other parties to the Agreement include: Maryland Department of
Nat ur al Resources- Maryl and Energy Adm nistration and The Power Pl ant Research
Program Johns Hopkins University and Johns Hopkins Health System Corporation
Board of County Comm ssioners of Calvert County, Maryl and; Department of
Def ense/ Federal Executive Agencies; Maryland Retail ers Association; Building
Owners and Managers Associ ation of Baltimore, Inc.; Maryland I ndustrial Group
and M Il ennium Inorganic Chem cals, Inc.; National Railroad Passenger
Corporation (Amrak); Enron Energy Services, Inc.; and the staff of the
Maryl and Public Service Conm ssion.



viol ated the Act and did not pronote conpetition anong electricity
suppliers. Before both the Comm ssion and the circuit court,
appel | ant questioned the provisions of the Agreenent that granted
BGE $528 million in stranded costs, that permitted BGEto grant its
residential custoners a 6.5% rate reduction over six years, that
all ocated 68% of that 6.5% residential rate reduction to BCE s
generating assets, that allocated BGE s transition costs to
residential custoners, and that permtted BGE to transfer its
generating assets to its unregulated affiliates at book value
Failing to persuade either tribunal of the justice of its cause,
appel l ant noted this appeal.
At the core of this appeal lie two orders of the Conm ssion.

The first order (“Settlenment Order” or “Order No. 75757") approved
t he Agreenent, while the second order (“Letter Order”), pursuant to
t he Agreenent, authorized the transfer of BGE s generating assets
toits unregul ated affiliates. Challenging these orders on appeal,
appel lant presents nine issues, which we have rewrded and
consolidated into eight issues for our review. Those eight issues
are:

1. Whether the circuit court applied

the correct standard of review in

uphol di ng t he Comm ssion’s

Settl ement Order.

2. \Wether the circuit court erred

in holding that the Comm ssion’s

adoption of $528 mllion in stranded

costs was wel | -reasoned, articul ate,
supported by substantial evidence
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and in conpliance with PUC § 7-
513(e).

3. Whether the circuit court erred
in holding that the Settl enent O der
properly defers the establishnment of
a market power proceeding to
consi der mar ket power i ssues
affecting BGE's service territory
until such tine as a party files a
for mal conpl ai nt Wi th t he
Conmm ssi on.

4. \Whether the circuit court erred
I n holding that the Settl enent O der
does not violate PUC & 7-505 by

provi di ng a resi denti al rate
reduction of 6.5% over a six year
peri od.

5. Whether the circuit court erred
in holding that the allocation of
68% of a 6.5% residential rate
reduction to BGE s generating assets
in the Settlenment Order does not
violate PUC § 7-504.

6. Wiether the circuit court erred
in holding that the Settl enent Order

does not I nproperly al l ocate
transition <costs to residential
cust oners.

7. Whether the circuit court erred
i n uphol di ng the Commi ssion’s Letter
Order approving BGE s transfer of

its generating assets to its
unregul ated affiliates at book
val ue.

8. Wether the Comm ssion | acked
jurisdictionto approve the transfer
of BGE's generating assets while the
Settl ement Order was bei ng appeal ed.
For the reasons that follow, we conclude that the circuit

court did not err in holding that the Comm ssion’s Settlenment O der
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and Letter Order satisfied the statutory requirenents of the Act.
We further hold that MAPSA' s appeal of the Settlenent Order did not
di vest the Commi ssion of jurisdiction to approve the Letter O der
authorizing the transfer of BGE s generating assets to it’s
unregul ated affiliates. Consequently, we shall affirmthe judgnment

of the circuit court.

The Act

The Maryland el ectric industry provides three main services:
1) the generation of electricity; 2) the transm ssion of
electricity to distribution networks; and 3) the distribution of
electricity to custonmers. The Act deregul ates the generation of
electricity but not the transmssion and distribution of
electricity. Under the Act, custoners will be able to choose their
electricity supplier, while the transm ssion and distribution of
electricity will still be provided by their local utilities. The
purpose of the Act, is to “(1) establish customer choice of
electricity supply . . .; (2) create conpetitiveretail electricity
supply . . .; (3) deregul ate the generation, supply, and pricing of
electricity; (4) provide economc benefits for all custoner

classes; and (5) ensure conpliance with federal and State

envi ronnental standards.” PUC & 7-504(1)-(5). The Act’s
enhancenent of consuner choice will presumably apply conpetitive
pressure on market prices, and allow conpetition, instead of



regul ation, to police the market power of utilities.

To achieve these goals, the Act creates a conprehensive
| egal framework for restructuring the electrical industry wth,
anong ot her things, price protection nmechani sns, provisions for the
transfer of generating assets to unregulated affiliates, and rul es
governing the treatnent of transition costs associated wth
deregul ation. The Act directs the Conm ssion to

provide that the transition to a conpetitive
electricity supply and electricity supply
services market shall be orderly, mintain
electric system reliability, and ensure
conpl i ance Wi th f eder al and State
envi ronment al regul ati ons, be fair to
cust oners, el ectric conmpany i nvestors,
custoners of nunicipal electric utilities,
el ectric conpani es, and electricity suppliers,
and provide econom c benefits to all custoner
cl asses.
PUC § 7-505(a)(1).
Procedural History
On July 1, 1998, before the passage of the Act, BGE outlined
its restructuring plan in an application it filed with the
Commi ssi on, seeking approval of certain transition costs and price
protection nechanisns (Case No. 8794).°3 In response, OPC
petitioned the Comm ssion to reduce the energy rates proposed by

BCGE in that plan (Case No. 8804). After consolidating these two

cases, the Conmi ssion granted the request of appellant and ot her

8 BGE's application, docketed as Case No. 8794, was filed in response to
Comm ssion Order No. 73834 which directed BGE to submt a restructuring plan.
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interested parties to intervene in the consolidated case.

Before the hearing on BGE s requests, BGE and OPC, together
wWith other interested parties, filed a Stipulation and Settl enent
Agreenent (“Agreenment”) with the Comm ssion. As noted earlier
appel l ant declined to sign the Agreenent, claimng that it did not
conport with the Act and failed to pronote a conpetitive market for
el ectricity suppliers. Notw thstandi ng appel |l ant’ s obj ections, the
Comm ssi on approved and adopted the Agreenent in Order No. 75757
(the “Settlenment Order”) on Novenber 10, 1999.

The Agreenment provides that, starting July 1, 2000, retail
custoners of electricity suppliers will have the opportunity to
select their own supplier of generated power. The Agreenent
“unbundl es” or separates the rates BGE charges for generating
electricity from the rates it charges for transmtting and
distributing electricity and thereby permts custoners to conpare
generation rates charged by different electricity suppliers.

To insulate these custoners from possible rate instability
during this transition period, the Agreenent gives certain
residential and non-residential custoners the option to retain BGE
as their electricity supplier under a Standard O fer Service
(“S0s")* through June 30, 2006. Until July 1, 2003, BGE “wi |l have
the discretion to arrange for generation service for its SOS

custoners.” Thereafter, BGE is required to obtain generated

“The Standard Offer Service gi ves BGE' s custoners the option to use BGE
as their supplier of electricity “at set prices” for a limted period of tine.
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electricity through a conpetitive bidding process.

In addition, the Agreenent provides for a six-year 6.5%rate
reduction for nost residential custoners.?® Rates for non-
residential custoners, although not subject to the 6.5%residenti al
rate reduction, will be frozen on June 30, 1999 for four years.
The purpose of these rate caps is to protect custonmers, during the
transition to a deregulated electric industry, against the
volatility of a conpetitive marketpl ace.

Incorporated into these rates is a Conpetitive Transition
Charge (“CTC’), which will allow BGE to recover “stranded costs.”
“Stranded costs” — or as they are referred to in the Act
“transition costs” —represent the difference between the net book

value and the fair market value of BCGE s generating assets that

will ultimately be transferred, pursuant to the Settlenment O der,
to its unregulated affiliates. To recoup those costs, BCGE is
entitled, under the Agreenent, to recover $528 mllion dollars in

stranded costs through the CTC. ®
I n approving the Agreenent, the Conmm ssion concluded that it
was in the public interest, conported with the requirenents of the

Act, and provided for a sensible transition to a conpetitive

5 For | arge residential customers, the rate reduction will be for a
period of four years.

6 The Settlement Order provides that, despite BGE' s recovery of stranded
costs, customers will receive the rate reductions outlined above. St randed
cost recovery does not reduce the scheduled rate reductions and is under the

price caps.
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electric market. The Conm ssion also found that the transfer of
BGE s generating assets would “deregul ate the generation, supply
and pricing of electricity provided to BGE's custoners.”

On Decenber 10, 1999, appellant filed both a petition for
judicial review and a notion to stay the Settlenent Order in the
Circuit Court for Prince CGeorge’s County; this nmatter was then
transferred tothe Circuit Court for Baltinore City. Upon transfer
of the case, appellant anended its notion to stay by adding
specific requests to stay certain portions of the Settlenment O der.
Those portions included the Conmm ssion’s “acceptance” of the $528
mllion stranded cost recovery, the proposed CTC opti on process for
comerci al and i ndustrial custoners, the separation of the stranded
cost valuation process fromthe asset transfer process, the use of
book values in the transfer process, the six-year residential rate
cut, the allocation of the rate cut to generation service, the
deferral of a nmarket power proceeding, and the collection of the
CTC from custoners based on the stranded cost recovery anount.

In response to appellant’s petition and notion, BCE filed a
notion requesting summary judgnent on the ground that appell ant
| acked st andi ng to cont est t he Comm ssion’s deci si on.
Not wi t hst andi ng appell ant’ s pendi ng petition for judicial review,
BCE al so filed an application to transfer its generating assets to
its unregul ated affiliates in accordance with the Settl enment O der.

The circuit court ultimately granted BGE' s notion for summary



judgnent, holding that appellant, as an association, |acked
standing to bring such an action and denied its notion to stay
portions of the Settlenment O der.

After noting an appeal to this Court, appellant once again
noved for a stay of the Settlenent Order in the circuit court, this
time, on the ground that the appeal it had noted was pendi ng. Wen
that notion was also denied, appellant filed a notion in this
Court, requesting injunctive relief, and a petition for a wit of
certiorari in the Court of Appeals, requesting review of the
“standi ng” issue and a stay of the Settlement Order. Although this
Court denied appellant’s request for injunctive relief, the Court
of Appeals granted its petition for a wit of certiorari and stayed
the inplenmentation of the Settlement Order.

Shortly thereafter, the Conmi ssion held an “adm nistrative
neeting” to address the proposed transfer of BGE' s assets. At that
neeting, appellant and Shell Energy, LLC (“Shell”) opposed the
transfer, arguing that the Conmm ssion |acked jurisdiction to hear
this matter because the circuit court had assuned jurisdiction by
accepting appellant’s petition to review the Settlenent Oder.
Rej ecting that argunment, the Conm ssion approved the transfer of
BGE s generating assets to its unregulated affiliates and i ssued a
Letter Order dated June 19, 2000, authorizing that transfer.

MAPSA and Shell then filed a joint petition for judicial

reviewin the Grcuit Court for Baltinore City, seeking review of
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the Letter Order. In an opinion dated Septenber 20, 2000, the
circuit court affirned both the Novenber 10, 1999 Settl ement O der
and the June 19, 2000 Letter Order approving the transfer of BGE s
generating assets to its unregulated affiliates. Thereafter, the
Court of Appeals held that appellant had standing to seek judici al

reviewin this matter, and appellant noted this appeal.

Scope of Review

The scope of review for decisions of the Conmm ssion is set

forth in PUC Article 8 3-203. That section states:

Every final decision, order, or regulation of
the Commission is prima facie correct and
shall be affirnmed unless clearly shown to be:
(1) unconstitutional; (2) out si de t he
statutory authority or jurisdiction of the
Commi ssion; (3) nmade on unlawful procedure
(4) arbitrary or capricious; (5) affected by
other error of law, or (6) if the subject of
review is an order entered in a contested
proceeding after a hearing, the order is
unsupported by substantial evidence on the
record considered as a whol e.

Because a final decision of the Commission is prima facie
correct, it “will not be disturbed on the basis of a factua
question except upon clear and satisfactory evidence that it was
unl awful and unreasonabl e.” Office of the People’s Counsel v.
Maryland Public Service Commission, 355 Md. 1, 14 (1999). I ndeed,
i f reasoni ng m nds coul d reasonably reach the Conm ssion’s deci sion
from the facts in the record, then the decision is based upon

substantial evidence, and we wll not reject that conclusion
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Liberty Nursing Center, Inc. v. Department of Health and Mental
Hygiene, 330 M. 433, 442-43 (1993).

Finally, in reviewi ng a decision of an agency, our role “is
precisely the sane as that of the circuit court.” Department of
Health & Mental Hygiene v. Shrieves, 100 M. App. 283, 303-04
(1994). Consequently, we “do not eval uate the findings of fact and
concl usions of |law nade by the circuit court.” Consumer Protection
Division v. Luskin’s, Inc., 120 M. App. 1, 22 (1998), rev’d in
part on other grounds, 353 M. 335 (1999). This Court is not
concerned with whether the circuit court applied the correct
standard of review so long as we are satisfied that the agency
decision is proper. Giant Food, Inc. v. Department of Labor,
Licensing and Regulation, 124 M. App. 357, 363 (1999), rev’d on

other grounds, 356 Ml. 180 (1999).

Discussion
l.
(Issue 1)

Appel I ant contends that the circuit court applied the wong
standard of reviewin affirmng the Comm ssion’s Settlenment O der.
According to appellant, the circuit court erred in rejecting the
standard of review set forth in Colao v. County Council of Prince
George’s County, 109 M. App. 431, arfrf’d, 346 M. 342 (1996), in
favor of the standard of review pronulgated in TInsurance

Commissioner v. National Bureau, 248 Ml. 292 (1967). |In support of
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that claim appellant cites the foll ow ng | anguage fromthe opi ni on

of the court bel ow
This Court believes that neither the Colao
deci sion nor the other federal agency cases
are directly on point. Maryl and’ s appel |l ate
courts have had repeated opportunities to
define the scope of judicial reviewof PSC and
ot her state agency rulings and those deci si ons
consistently return to Chief Judge Hammond’ s
articulation in Insurance Comm’r v. Nat’l
Bureau, 248 M. 292 (1967).

In Colao, we were asked to determ ne, anong other things,
whet her the decision of the county council, sitting as a district
council, approving two zoning applications was supported by
substantial evidence and, nore inportantly for our purposes,
whet her the council, in rendering its decision “sufficiently
articulated its findings of fact and conclusions of law.” Colao,

109 Md. App. at 453. We held that it did not and reversed the

decision of the circuit court, stressing that “w thout well-
reasoned and articul ated adm nistrative findings . . . a review ng
court may not uphold an agency’s decision.” Id. at 454 (citing

Mortimer v. Howard Research & Dev. Corp., 83 M. App. 432, 441
(1990)).

Insurance Commissioner v. National Bureau, on the other hand,
i nvol ved appeal s by two i nsurance conpani es fromthe denial by the
I nsurance Conm ssioner of their applications for rate increases.
In that case, the Court of Appeals stated that “judicial review

essentially should be |imted to whether a reasoning mnd
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reasonably could have reached the factual conclusion the agency
reached.” Insurance Comm’r, 248 M. at 309.

Despite the distinction the circuit court drew between the two
cases, there are no grounds for concluding that they enployed
different standards of review On the contrary, they applied the
sanme standard of review but just stressed different aspects of it
because of the factual differences between the two cases.

| ndeed, there is no basis for suggesting that the colao Court
departed from the standard of review articulated in Insurance
Commissioner, requiring that judicial review be confined to
determ ni ng “whet her a reasoni ng m nd reasonably coul d have reached
the factual conclusion the agency reached.” 1d. at 309-10. The
Colao Court expressly adhered to that standard when, quoting
Columbia Road Citizens Association v. Montgomery County, 98 M.
App. 695, 698 (1994), it stated that, “[i]n regard to findings of
fact, the trial court cannot substitute its judgment for that of
the agency and nust accept the agency’' s conclusions if they are
based on substantial evidence and if reasoning mnds could reach
t he sanme concl usion based on the record.” Colao, 109 Mi. App. at
458.

The Colao Court did stress the need for “specific findings and
wel | -articul ated conclusions” by the review ng agency. Id. at
453. But that enphasis is understandable, as this Court was

reviewi ng a zoni ng deci sion that appeared to sinply adopt, w thout
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analysis, the findings and conclusions of a zoning hearing
exani ner. That practice had been the object of substantial
criticism by the Court of Appeals. See Montgomery v. Board of
County Comm’r, 256 M. 597 (1970).

In any event, regardless of the comments of the court bel ow,
we hold, in the words of that court, that “the Settlement Order
sufficiently sets forth the basis for its conclusions and contai ns
the required factual determ nations.” Indeed, the Conm ssion began
its opinion with a detailed description of the provisions of the
Agreenment and discussed at length the testinony provided by key
W tnesses in support of the Agreement, notably, David A Brune,
Vice President and Chief Financial Oficer for BGE, Eugene T.
Meehan, Vice President of National Econom c Research Associ ates,
Inc.; and Shelton Switzer, Director of BGE's Electric Pricing and
Tariffs Unit. It also recounted the testinony of OPC wtness
Jonat hon F. Wallach, Vice President of Resource Light, Inc., and
the testinmony of Matthew |. Kahal of Exeter Associates who
testified on behalf of the Departnent of Natural Resources/ Mryl and
Energy Adm nistration (“DNR’). Wal | ach testified as to why the
settlenment was in the public interest. And Kahal described howthe
Agreenent “fairly balances the interests of custoners and BCGE s
I nvestors and gave testinony as to the fairness and efficacy of
various parts of the [Agreenent].” Finally, the Conm ssion

sumari zed the testinmony of Calvin L. Tinmernman, Director of the
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Commi ssion’s Rate Research and Econom cs Division, in support of
the Agreenent and quoted from briefs subnmtted by the follow ng
supporters of the Agreenent: Enron Energy Services, Inc., Maryl and
Ret ai | ers Associ ati on, Buil ding Omers and Managers Associ ati on of
Baltinore, Inc., Johns Hopkins University, and Board of County
Commi ssi oners of Calvert County.

The Comm ssion also sunmarized the testinony and argunents
presented by opponents to the Settlenent, notably, appellant,
Trigen Energy, Inc. and Statoil Energy Services Inc., as well as
those with objections to specific parts of the Settlenment, such as
Bet hl ehem Steel Corp. and the Cty of Baltinore. It then reviewed
each issue addressed by the Agreenent, liberally drawing fromthe
testi nony adduced by both sides, while discussing in detail the
evidence presented and the applicable |aw In the course of
reviewi ng each issue, the Conm ssion nmade findings of fact and
concl usi ons of law, which were later sunmarized at the concl usion
of its opinion in a section entitled “Statenent of Conmm ssion
Findings.” W are therefore unpersuaded by appellant’s argunent
that the Conmi ssion failed to make specific findings and to provide

wel | -articul ated concl usi ons.

II.

(I ssue 2)

Appel | ant cont ends that the Comni ssion erred i n approvi ng $528
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mllion in stranded costs. As noted earlier, stranded costs
represent the difference between the net book value and the fair
mar ket value of the BGE generating assets that are to be
transferred to its wunregulated affiliates pursuant to the
Commi ssion’s Letter Order. To recoup those costs, as agreed by the
Settling Parties, BGE is entitled to recover $528 nillion in
stranded costs through a Conpetitive Transition Charge (“CTC).
Pursuant to the Settlenment Order, the CTCw Il be incorporated into
the rates charged to BCGE custoners.

Appel lant clains that the approval of those costs was not
supported by substantial evidence and did not neet the requirenents
of PUC 8 7-513(e). That section provides, in part:

(1) I'n determning the appropriate transition
costs or benefits for each electric conpany’s
generation-rel ated assets, the Commission
shall: (i) conduct public hearings; and (ii)
consider, in addition to other appropriate
evidence of value: 1. book value and fair
market value; 2. auctions and sales of
conparable assets; 3. appraisals; 4. the
revenue the conpany woul d receive under rate-
of-return regulation; 5. the revenue the
conpany would receive in a restructured

electricity supply market; and 6. conputer
si mul ati ons provided to the Comm ssion.

(2) The Conmi ssion shall determ ne any
equitable allocation of costs or benefits
bet ween shareholders and ratepayers. In

determ ning the allocation of transition costs
or benefits, the Commission shall consider the
following factors: (i) the prudence and
verifiability of the original investnment; (ii)
whet her the investnent continues to be used
and useful; (iii) whether the loss is one of
whi ch i nvestors can be said to have reasonably
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borne the risk; and (iv) whether investors
have al ready been conpensated for the risk.

(Enmphasi s added).

Appel l ant asserts that the words “the Conm ssion shal
consider” in PUC § 7-513(e) requires the Conm ssion to consi der and
di scuss each of that subsection’s enunerated factors before
approving a stranded cost recovery. The Comm ssion, appellant
clainms, failed to do so and, consequently, its decision to award
$528 mllion in stranded costs does not rest upon substanti al
evi dence.

I n support of that claim appellant relies upon Ocean Hideaway
Condominium Association v. Boardwalk Plaza Venture, 68 M. App.
650, 656 (1986). |In that case, the issue before us was whether a
| ocal zoning board nade the findings of fact that were required by
a |l ocal zoning ordi nance in approving a request to build a 17 story

building at the Ccean City Boardwal k. That ordi nance provided in

part that the board “‘in its decision shall render a finding of
fact on each of the nine (9) standards stated . . . above.’” Id.
at 655. It also provided that the board may grant a speci al

exception if in its opinion,. . . such exceptions wll not
substantially affect adversely the uses of the adjacent and
nei ghbori ng property.’” Id.

In reversing the board’ s decision, this Court stressed that
“the Board states its concl usi ons under each of the nine categories

wi t hout any factual findings whatsoever.” 1d. at 659. W observed
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that “[e]ach of the one sentence concl usions contains nothing nore
than a positive statenent of each of the conditions precedent to
the approval by the Board of the special exception.” Id. W
therefore concluded that the “citizens of GCcean City [were]
entitled to nore than the perfunctory disposition which the Board
made of this inportant zoning case.” Id. at 659-60.

Attenpting to apply that reasoning to this case, appellant
argues that the circuit court failed to adequately address the
statutory factors of PUC §8 7-513(e) “[g]iven the conclusory (and
i nconpl ete) reference” to specific PUC 8§ 7-513(e)(1) factors, and
the “conplete absence of reference to specific 8§ 7-513(e)(2)
factors.” Because the Conm ssion, according to appellant, “failed
to anal yze and consi der each of these factors in detail,” appell ant
urges this Court to reverse the decision of the circuit court and
remand this matter for the devel opnment of an appropriate record.
G ven the differences between the governing regulation in Ocean
Hideaway and t he governi ng statute here, however, the applicability
of Ocean Hideaway to the instant case is problematic.

The ordi nance at issue in Ocean Hideaway required the zoning
board to “render a finding of fact on each . . . standard. 7 1d. at
655. In marked contrast, PUC 8§ 7-513(e) does not state that the
Commission is to render a finding as to each of that subsection’s
factors in determ ning stranded costs. Rather, PUC 8§ 7-513(e) only

requires that the Comm ssion “shall consider” certain enunerated
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factors in determning stranded costs. See supra pages 17-18 of
text for statute. Nowhere does the Act require that the Comm ssion
state its findings as to each of these factors. In fact, this
Court held in Lussier v. Maryland Racing Commission, 100 M. App.
190, 213 (1994), that the wrds *“shall <consider” in an
admnistrative statute “only require[s] [an agency] to consider the
listed factors” of the statute. Id. at 213. “Il1]t is not
required,” we stated, “to make witten findings or findings on the
record.” Id.

| ndeed, Lussier v. Maryland Racing Commission i S particularly
instructive on this point and nmerits further explication. In that
case, the Maryland Raci ng Comm ssion (“Racing Comm ssion”) fined
Lussier for participating in “inproper acts inrelationtoracing.”
The Raci ng Commi ssion inposed a fine on Lussier, pursuant to COVAR
01.10.01.10(H)(3). That regulation listed four factors that the
Raci ng Comm ssion “shall consider” in determ ning the penalty to be
i mposed.” 1d. at 212-13. On appeal before this Court, Lussier
argued that the Racing Commission erred in fining him wthout
making a witten finding as to each factor. We di sagreed and
st at ed:

[ T]he Commission is only required to consider
the listed factors; it is not required to nake

7 COMAR 01.10.01.10(H)(3) provides in part that “[i]n determ ning the
penalty to be inmposed, the Conm ssion shall consider the: (a) Seriousness of
the violation; (b) Harm caused by the violation; (c) Good faith or |ack of

good faith of the licensee; and (d) Licensing history of the licensee.”
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witten findings or findings on the record.

Thus, it is sufficient if the record
supports the conclusion that the Commi ssion
consi dered these factors.

Id. at 213.

Li ke the regulation in Lussier, the statute in this case only
requires the Comm ssion to “consider” certain enunerated factors.
Therefore, as in Lussier, “it is sufficient if the record supports
t he conclusion that the Conmm ssion considered these factors.” Id.
W believe that it does.

Qur review of the record persuades us that the Conm ssion did
consi der the factors enunerated in PUC § 7-513(e) in approvi ng $528
mllion in stranded costs. For example, in BGE's July 23, 1999
filing, David A Brune, Vice President and Chief Financial Oficer
of BGE, sunmarized the evi dence presented by BGE on each of the PUC
§ 7-513(e)(1)(ii) factors:

Q Is the recovery of the transition cost
consistent wth the requirenents of the
Restructuring Act and consistent wth the
public interest?

A Yes. The Restructuring Act requires, in
Section 7-513(E)(1)(I1), that the Conm ssion
consider, in addition to other appropriate
evi dence of val ue: 1) book value and fair
mar ket value; 2) auctions and sales of
conparabl e assets; 3) appraisals; 4) the
revenue the conpany woul d receive under rate-
of-return regulation; 5) the revenue the
conpany would receive in a restructured
electricity supply market; and 6) conputer
sirmul ati ons provided to the Conm ssion.

As part of its original July 1, 1998
testi nony, BGE estimated its st randed
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i nvestnent through a conparison of book and
mar ket value at $1.048 billion and its total
transition cost at $1.133 billion, as set
forth in the Direct Testinony of Ralph
Bourquin, Jr., Exhibit RHB-1. The mar ket
val ue of BGE' s non-nucl ear assets was
estimated to be $1.426 billion and the narket
val ue of BGE' s nucl ear assets was estinmated to
be $305 nillion. The Conpany used a
di scounted cash fl ow net hodol ogy to cal cul ate
Its stranded investnent and thus conpared the
book value of its generation assets to the
revenue it expected to receive in a
restructured electricity supply mar ket .
Subsequent to the July 1 filing, various
parties to this proceeding have filed their
opinion as to the value of BGE s generation
assets and presented testinony regarding
auctions, sales of conparable assets, and

appr ai sal s. In its filing of Decenber 22
1998, Staff Wtness Akers and Staff Wtness
St uart - Paul presented testinony. St af f

Wtness Akers provided an overview of
generation asset sales across the country.
St af f Wt ness St uart - Paul provi ded a
determ nation of BGE s stranded costs, by
maki ng adjustnents to BGE s discounted cash
fl ow nethodol ogy, at $227.1 mllion; this
val ue was al so updated on March 22, 1999, to
$241.9 mllion. OPC also filed testinobny on
Decenber 22, 1998 and provided another
analysis of the value of BGE s generation
assets. OPC Wtness Chernick calculated a
stranded benefit of $1.6 billion associated
with BGE's generation assets wutilizing a
di scounted cash fl ow net hodol ogy, as noted on
Exhibit PLC-9. M. Chernick al so reviewed the
auction process and conparable sales and
calculated a market value for BGE s non-

nucl ear generation of $2.677 billion. Oher
parties filed testinony on the value of BGE s
assets. MEA Wtness Kahal ©provided an

estimate of BCGE s stranded costs/benefits
based upon both an analysis of conparable
sales ($2.2 billion pre-tax market value of
non- nucl ear assets) and a di scounted cash fl ow
anal ysis (stranded costs range between $58
mllion and $673 mllion). MAPSA W t ness
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Younger’'s testinony of Decenber 22, 1998
claimed that recent asset sales produced
medi an revenues of 170% of book val ue and t hat
such a premum wuld be sufficient to

elimnate BGE s stranded investnent. In
perform ng these analyses, the Conpany, as
well as other parties, estimated stranded

investnment in generating assets through the
use of conputer sinulations that incorporated
and considered the revenue the Conpany woul d
receive. BGE, inits March 22, 1999 rebuttal
testinony, offered testinony conparing the
apprai sal and auction processes. The Conpany
presented testinony that the sole use of
conparable sales data produced wunreliable
results and did not support a contention that
the market value of BCE s assets exceeds book
val ue and that the Conm ssion should not rely
solely upon this data in reaching a decision
in this proceeding. BGE also filed testinony
on March 22, 1999 regardi ng revenue | osses of
$331 mllion resulting from the onset of
custoner choice as conpared to conti nued cost
of service regul ation.

Brune also testified to the “equitable allocation of costs or
benefits between sharehol ders and ratepayers,” set forth in PUC §
7-513(e)(2). As to that issue, Brune stated, anong other things,
that BCGE “filed testinony denonstrating that investors did not
expect to bear the risk of stranded investnent and that all owed
rates of return have not conpensated investors for that risk.”
Mor eover, Brune noted that “BGE s generation assets continue to be
‘used and useful’ in providing service to Maryl and rat epayers.”

Appel lant further contends that the Comm ssion ignored
contrary evi dence concerning the propriety of granting BGE t he $528
mllion in stranded costs. Specifically, appellant clains that the

Comm ssion ignored the testinony of PSC witness Tracy Stuart-Pau
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who said that BGE' s stranded costs were $227.1 million, as well as
the testinony of OPC witness Paul L. Chernick. Chernick testified
that his estinmate of the market value of BGE s generating assets
exceeded BCGE's estimate by $2.6 billion or by 155 percent. He

further stated:

Since | assune the same val ue for the net book
costs, thereis also a $2.6 billion difference
between nmy estimate of restructuring gain and
the Conpany’s estimte of stranded costs. |
estimate a $1.6-billion gain, while B&E
estimates $1.05 billion in stranded generation
cost s.

In support of its claimthat the Conmi ssion erred in failing
to consider the testinony of Stuart-Paul and Chernick, appellant
cites the follow ng | anguage from Colao:

This Court has many times held that upon
appeal the Grcuit Court inits review of the
evi dence is bound by the record nade before
t he governnmental body fromwhich the appeal is
taken. However, these decisions are directed
to matters whi ch woul d enhance or di mnish the
evi dence supporting or chall enging the
application, such as evidentiary natters
bearing on m stake or change or need and were
not, in our opinion, intended as authority to
exclude nmatters of public record which
directly relate to the arbitrary, capricious
or discriminatory quality of the conduct of
the zoning authority which affects the
property of the applicant.

Colao, 109 Md. App. at 467 (citations omtted)(enphasis original).
That the Conmm ssion did not address the testinony of Stuart-
Paul and Chernick in the Settlenent Order does not nean that the

Comm ssion acted arbitrarily or capriciously. The Conm ssion was
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free to accept or reject any witness’s testinony. Nor can we
conclude from the nere failure of the Comm ssion to nention a
witness's testinony that it did not consider that wtness’s
t esti nmony.

Moreover, the Conmssion did a comendable job in the
Settl ement Order of review ng the evidence that both supported and
opposed t he stranded cost anount agreed to by the Settling Parties.
For exanple, the Comm ssion discussed at |length the testinony of

Calvin L. Timerman, Director of the Comm ssion’s Rate Research and

Econom cs Divi sion. In the Settlenment Oder, the Conm ssion
stated: “Timmerman provided a sunmary of the stranded cost
estimates of all of the parties, which ranged from $1.023 billion

in stranded benefits® to $897 million in stranded costs. St af f
estimted BGE' s stranded costs at $242 million. The Settlenent
result of $528 million, M. Timernman observed, is within the range
of the parties’ filed positions.”

The Conmi ssion then reviewed, in detail, the testinony of the
Depart nent of Natural Resources (“DNR’) witness, Matthew |I. Kahal .
As observed in the Settlenment Oder, Kahal’'s stranded cost
estimtes were based upon a determnation that BGE s “stranded

costs associated with the [transfer of generating assets to0]

8 stranded benefits, unlike stranded costs, occur when the fair nmarket

val ue of generation-rel ated assets exceeds the net book value of those assets.
See, e.g., Allegheny Energy, Inc. v. DQE, Inc., 74 F. Supp. 2d 482, 493 (1999)
(noting “stranded benefits exist” where generating assets are “‘worth nmore
than their book value'”)(citation omtted).
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Calvert diffs nuclear generation facility would be approxi mately
$783 nmillion.” Kahal testified that “the figure of $783 mllion
appears to be reasonably based on Calvert Ciff’s capacity rating
and nuclear sales to date as conpared to Calvert Ciffs recorded
book value.” |In adopting Kahal’s estimate of the Calvert diff’s
facility, DNR, after factoring in other costs and benefits
associ ated with deregul ation, found the total stranded costs to be
inthe range of $521 nmillion to $633 nmillion. The Settling Parties
agreed, and ultinmately the Comm ssion found, that the figure of
$528 mllion in stranded costs was quite reasonabl e as, anong ot her
things, it fell on the |low end of a range of reasonable stranded
costs established by expert testinony.

The Comm ssion al so considered the testinony of the various
parties in opposition to the Agreenent. |In the Settlenent O der,
t he Comm ssion discussed at | ength the testinony of MAPSA wi t ness,
Mar k Younger. In dismssing BGE' s stranded cost estinate, Younger
opined that a range of from “zero to $252 million” in stranded
costs was nore accurate. Younger also found that the Conmm ssion’s
prelimnary estimte of stranded costs failed to include “the net
val ue of common and general plant and shoul d have renoved deferred
incone taxes from the estimte of the book value of BGE s
generating assets.” He also conplained that Ti merman’s anal ysi s
of BCGE's stranded costs was based on the Maryland Energy

Adm nistration’s prelimnary analysis and not its final results.
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Younger’'s testinony was answered by Brune and Kahal. Brune
testified that “Younger’'s analysis ignored narket prices for
nucl ear plants” and “that, on a conparative basis, recent nuclear
pl ant sal es have achi eved substantially |l ess than the sales relied
on by M. Younger.” And Kahal was no less critical of Younger’s

anal ysi s and concl usions. According to the Settlenment Order, Kahal

st at ed:
M. Younger failed to conprehend the
distinction between after-tax stranded cost
whi ch t he Conpany’s [nodel ] correctly produces
and a valuation from a conparable sales
approach which is pre-tax. He stated that M.
Younger doubl e counted the ADI Ts [accunul at ed
deferred i ncone taxes], once to pay the taxes
and a second tine to reduce the book val ue.

Furthernore, Kahal, according to the Settlenent Oder,
expl ai ned:

BCE used a financial simnulation nodel which
derived market value as the cunulative net
present value of the after tax margins (or
cash flow) which each generating asset is
projected to provide. That nodel nets out
income taxes from the asset’s cash flow
stream Consequently, it was necessary for BGE
to subtract the balance of accumul ated
deferred incone taxes from plant net book
val ue.

When Kahal corrected these errors and adjusted Younger’s
calculation accordingly, the Comm ssion noted that Younger’s
overal |l stranded cost valuation yielded $521 million whereas the
ot her Settling Parties’ valuation yielded $663 million. Therefore,

t he Commi ssi on found persuasi ve Kahal s testinony that, taking into
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consi deration Younger’s corrected analysis, transition costs were
bet ween $521 million and $663 million, and thus the $528 million
settlement figure was reasonabl e.

Moreover, in the Settlement Order, the Comm ssion states that
it “was not persuaded by MAPSA's argunent and the ultinmate
concl usi ons MAPSA reaches.” It further notes that Brune and DNR
stated “that any purchaser or transferee of Calvert Ciffs wll
have to pay the cost of replacing steamgenerators at approxi mately
$230 mllion which would further depress the sale or retention of
that facility.”

Finally, a settlenent agreenent can be probative of its own
reasonabl eness. And, in this instance, it is. I ndeed, the
Commi ssion was inpressed that parties representing alnost all of
the interests involved in this matter believed that the terns of
t he Agreenment were reasonabl e, and those who did not, objected to
only parts of the Agreenent.

As the Conmm ssion observed:

| nasnuch as the Conpany, OPC, Staff, NMRA/ BOVA
(representing conmercial custonmers), Enron (a
conpetitive supplier), MG (representing

i ndustrial customers), and others, including
Johns Hopkins and Cal vert Count vy, are

signatories to the Settlenment, it is evident
that the Settling Parties deemthe Settl enent
fair to all concerned. Al t hough MAPSA,

Statoil, Trigen, Bethlehem Steel and the Gty
of Baltinore opposed or objected to the
Settlement, their objections were limted in
scope. MAPSA's primary interest was in
increasing the shopping credit in order to
increase the potential for conpetitive

27-



suppliers to conpete. Statoil and Trigen al so
were concerned essentially about the effect
the Settlement would have on fostering a
conpetitive marketplace and on concentration
of market share. Bethlehem Steel was solely
concerned about the |evel of stranded costs
allocated to it as a contract custoner, and
the City of Baltinore objected to the
mai nt enance charges for street |ighting.

The Comm ssion also cited with approval the testinony of BGE

W t ness Brune:

[Brune] testified that “[i]n consideration of

such information, as well as any other
information available ... the amount of
stranded costs recovery, $528 mllion, was
agreed to by the Settling Parties.” He
enphasi zed that “in settling on this anount,
t he parties presumabl y consi der ed t he
avai l able information, consi dered t he

possi bl e outconme of continued litigation, and
consi dered ot her benefits to be gai ned through
[s]ettlement.” These parties, [Brune] stated,
“represent many diverse interests and the
final anpbunt was necessarily the result of
ext ended confidential negotiations between the
parties.” As such, he said, “the Settlenent
itself provides appropriate evidence that the
agreed upon value represents a fair |evel of
transition cost recovery for the Conpany.”

Appel I ant cl ai ms, however, that the Conmm ssion’ s reliance on
the Agreenment was inappropriate and should not have been used by
the Conm ssion as evidence that the agreed-upon stranded cost
recovery was reasonable. In support of that claim appellant cites
Laclede Gas Co. v. FERC, 997 F.2d 936 (D.C. Cr. 1993).

In Laclede, the United States Court of Appeals for the
District of Colunbia Circuit reviewed an “order of the Federa

Energy Regul atory Comnmi ssion approving a contested settl enent of
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the renedy phase of an enforcenment proceedi ng against the United
Gas Pi pe Line Company.” I1d. at 938. Pursuant to that settlenent,
United was required to conpensate its natural gas custoners $19
mllion for anbunts overcharged from 1972 t hrough 1986. Al though
FERC applied the correct legal standard in evaluating the
settlenent, the federal appellate court concluded that FERC had
“failed to provide an adequate explanation for its decision” to
approve the settlenent. 1d. at 948. |In fact, it did little nore
t han acknow edge that a settl enment had occurred and t hen concl uded,
based on that fact, that the settlenent was reasonable. Suffice it
to say, FERC s decision in Laclede has little in common with the
conpr ehensi ve anal ysis of the evidence perforned by the Comm ssion
in the case sub judice. It requires no extended analysis to
concl ude that appellant’s reliance on Laclede i s wholly m spl aced.

Appellant’s reliance on Tejas Power Corporation v. FERC, 908
F.2d 998 (D.C. GCir. 1990), for the sanme position is no nore
per suasi ve. In that case, the United States Court of Appeals for
the District of Colunbia Crcuit stated that the nmere fact a
proposed action is a settlenment agreenent does not “‘establish
wi t hout nore the justness and reasonabl eness of its ternms.”" Id.
at 1003 (citations omtted). But, as we have noted, the Conmm ssion
in this case considered nuch nore than the Agreenent itself in
approvi ng t he proposed stranded cost recovery. Neither Laclede nor

Tejas Power Corporation suggests that a settlenment agreenent can
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never be evidence of its own reasonableness, rather in nobst

i nstances, it cannot be the only evidence of its reasonabl eness.

III.

(I'ssue 3)

Appel I ant contends that the Settl ement Order violates PUC 8§ 7-
505(a) (1) of the Act, which, in appellant’s words, directs the
Comm ssion “to provide for a transition process that, anong ot her
things, is fair to customers and electricity suppliers.”
Specifically, it clainms that the statenent in the Settlenent O der
“that the market power adjudicatory proceeding . . . is not needed
at this tinme” violates not only PUC § 7-505(a)(1l) but, nore
specifically, PUC 8 7-514(a)(2) of the Act. That section states
that the “Comm ssion shall nonitor the retail electricity supply
and el ectricity supply services markets to ensure that the nmarkets
are not being adversely affected by market power or any other
anticonpetitive conduct.” “By elimnating any nmarket power
adj udi cation,” appellant clainms, “the Comr ssion has permtted the
only currently established nechani smfor determ ning the existence
of market power to be bargai ned away.” |In advancing that argunent,
appel lant m sinterprets both the Act and the Agreenent.

Section 7-514(a) provides, in part, that the Conm ssion:

(1) may conduct an investigation of the retail
electricity supply and electricity supply

services markets and determ ne whether the
function of one of these markets is being
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adversely affected by nmarket power or any
ot her anticonpetitive conduct.

(2) The Commission shall nonitor the retail
electricity supply and electricity supply
services markets to ensure that the markets
are not being adversely affected by market
power or any other anticonpetitive conduct.

And Paragraph 51 of the Agreenent states that

[t]he settling parties agree that the market
power adjudicatory proceeding . . . is not
needed at this tinme. However, nothing inthis
Settlenment precludes any party fromfiling a
conplaint with the Comm ssion with respect to
mar ket power. Furthernmore, nothing in this
Settlenment shall limt the rights or renedies
provided in Code Section 7-514 or the rights
or renedies that may exist under state or
federal or common | aw.

Al t hough PUC 8§ 7-514 requires the Conm ssion to nonitor the
retail electricity markets, it does not require the Conmm ssion to
perform mar ket power studies. PUC 8§ 7-514(a)(1l) states only that
the Comm ssion “may conduct” an investigation of the retai
electricity supply market to determine whether it is “being
adversely affected by nmarket power or any other anticonpetitive
conduct .” Nowhere does it or any other provision of the Act
require the Comm ssion to conduct such an investigation.

In addition, the Agreenent states that the parties retain the
right to file conplaints regarding nmarket power, and it does not
[imt that right. Nor is there anything in the Agreenment that
would limt the Comm ssion's right, if it deens it appropriate, to

conduct such an investigation on its own initiative. Thus, it is
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fanciful to suggest that the Comm ssion, by approving this
Agreenent, has “bargai ned away” any of its powers, least of all its

right to conduct a nmarket power proceedi ng under PUC 8§ 7-505(a)(1).

IV.
(I'ssues 4, 5 and 6)
Appel | ant next objects to the Comm ssion’s approval of the
six-year 6.5%rate reduction for BGE's residential custoners. It
contends that the residential rate reduction violates PUC § 7-
505(d), which provides in part:
1. Subject to the provisions of paragraph (5)
of this subsection, the Conmm ssion shal
reduce residential rates for each investor-
owned el ectric conpany by an anount between 3%
and 7.5% of base rates, as neasured on June
30, 1999.
2. The reduction required wunder sub-
subparagraph 1 of this subparagraph shal
begin on the initial inplenentation date and
remain in effect for 4 years.

PUC 8§ 7-505(d)(4)(i)(2).

Appel lant also argues that “non-residential custoners are
clearly not ‘equally protected under the Settlenent,” because it
is only residential, not non-residential custoners, who receive a

rate reduction.® Specifically, appellant clains that the six-year

rate reduction agreed to by the parties violates the “maxi num

9 Rates for non-residential customers will, however, be frozen for a
four-year period.
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| evel s of price protections” set forth in PUC 7-505(d)(4)(i)(2),
which requires that the reduction “remain in effect for 4 years.”
W di sagree.
As for appellant’s contention that the six-year rate reduction
exceeds statutorily inposed caps, we note that in the sane
subsection discussing the rate reduction for “residential”
custoners, the Act states:
(3) As part of a settlenent, the Conm ssion
may approve a cap for a different tine period
or an alternative price protection plan that
t he Conmi ssi on det er m nes 'S equal l'y
protective of ratepayers.

PUC 8§ 7-505(d)(3).

Consequent |y, the Conmm ssion had the di scretion to approve the
Agreenment’s six-year rate cap provided that the Conm ssion
determ ned that the protections in the Agreenment were “equally
protective of ratepayers.” It did. 1In fact, the Comm ssion found
that a six-year cap is at |least as protective of ratepayers as a
four-year rate cap. And the record supports this finding.
Wtnesses for OPC, BGE, DNR/ MEA, and the Conmi ssion testified that
the six-year rate cap in the Agreenent was at |east as protective
of ratepayers as the four-year rate cap in the Act. For exanple,
in response to a question fromthe Conm ssion as to whether there
are “any provisions in the settlenent agreenent which differ from

the m ni numstandards required by the Act,” OPC wi tness Jonat han F.

Wal | ach testified:
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The first difference is that the rate cap
extends for six years, rather than the four
years required by the Act. Section 7-
505(d) (3) allows Comm ssion approval of such
an alternative price protection plan to the
extent that the planis “equally protective of
ratepayers.” A six-year rate cap, rather than
a 4-year price cap, is clearly at |east
“equal ly protective of ratepayers.”

When asked by the Conmm ssion whether the Settlenment was
“equally protective of ratepayers,” Brune of BGE responded:

Yes. The best evidence of that fact is the
support for this Settlenment by a broad
coalition of all affected custoner groups.
Resi denti al custoners receive a rate reduction
and a price freeze for 6-years, rather than a
4-year rate cap. Non-resi dential custoners
receive custonmer choice on an accelerated
basis, a 4-year delivery service rate freeze
and various options with respect to standard
offer price freeze service and the CIC
recovery duration.

Finally, in the Settlenent Order, the Comm ssion observed:

all customers W Il have the opportunity to
select SOS at capped rates during the
transition period. This guarantees all

custoners protection from any adverse effect
that may occur during the transition into a
conpetitive market place.

(Enmphasi s added).

Appellant also clains that the Comm ssion’s nethod of
allocating the 6.5% rate reduction between the generation and
distribution functions of BGE is flawed. To be nore precise,
appel  ant argues that the Comm ssion’s decision to allocate 68% —

or any percent for that matter —of the rate reduction to the

generati on conponent of electric service will adversely affect the
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conpetitiveness of the unregul ated generation market. Appellant
explains that because it “is the generation conponent of the
el ectric service that the Conpetition Act opens to conpetition .

cutting BGE's rates for generation nakes it nore difficult for

suppliers to enter the market.” It points out that “distribution
rates . . . make a convenient hiding place for high charges since
they are not subject to conpetition.” Consequently, according to

appellant, BGE will be able to “collect those high distribution
rates at its leisure, knowng that it faces no conpetition for the
provi sion of that service.”

Appel | ant further argues that “not only does the application
of the reduction to generation have a detrinental inpact upon the
devel opnent of the conpetitive market, it is discrimnatorily
applied to favor custoners who remain on BGE's standard offer price
freeze service.” As a result, appellant clains, the reduction
violates the general goals of PUC 8§ 7-504 and the specific
requi renments of PUC 8§ 7-505(d). PUC &8 7-504 states that the
pur pose of “Electric Industry Restructuring” is to:

(1) establish custoner choice of electricity
supply and electricity supply services;

(2) <create conpetitive retail electricity
supply and electricity supply services
mar ket s;

(3) deregulate the generation, supply, and
pricing of electricity;

(4) provide econom c benefits for all custoner
cl asses; and

(5) ensure conpliance with federal and State
envi ronment al st andards.
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PUC 7-505(d) provides in part:

(4)(i)1. Subj ect to the provisions of
paragraph (5) of this subsection, t he
Comm ssion shall reduce residential rates for
each investor-owned electric conpany by an
anount between 3% and 7.5% of base rates, as
nmeasured on June 30, 1999.

2. The reduction required wunder sub-
subparagraph 1 of this subparagraph shal
begin on the initial inplenentation date and
remain in effect for 4 years.

3. The Commission shall determine the
allocation of the rate reduction anong the
generation, transmssion, and distribution
residential rate conponents.

(ii) I'nachieving the rate reduction
requi red under subparagraph (i) of
t hi s paragraph, the Comm ssi on shal
consi der:

1. the expiration of any surcharge;
2. changes in the electric
conpany’s tax liability;

3. cost of service determ nations
ordered by the Comm ssion;

4. net transition costs or benefits;
5. the effect on the conpetitive
electricity supply market;

6. whether the rate reduction and

rate cap wll unduly inpair the
el ectric conpany’ s financi al
condi tion;

7. the costs associated with the
uni versal service progran and

8. the interests of the public,

i ncl udi ng shar ehol ders of t he
el ectric conpany.

* * %

(5) The requirements of paragraph (4) of this
subsection do not apply to an el ectric conpany
i f the Conm ssion approves or has in effect a
settlenent that the Comm ssion determines is
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equal |y protective of ratepayers.

W agree with appell ees that the | anguage of PUC 88 7-504 and
7-505 reflects the legislature’s intent to del egate conpl ex policy
choices to the Comm ssion’s discretion. As the Court of Appeals
stated in Public Service Commission v. United Railways & Electric
Co., 155 Md. 572 (1928), the determ nation of whether a given rate
is burdensone “presents an extremely difficult and troubling
guestion, the answers to which, except in extrene cases, can only
rest in the judgment of the comm ssion.” United Railways, 155 M.
at 596. Thus, the Conm ssion has broad discretionary power in
maki ng such a determ nati on. And it is our task to determ ne
whet her there is sufficient evidence in the record to support an
all ocation of 68% of the 6.5% rate reduction to the generation
portion of BGE's electricity service. W find that there is.

Opposing the 68% allocation, MAPSA wtness Terry Mirray
asserted that a “rate cut applied to the unbundled generation
component . . . reduces the shopping credit and naekes it |ess
attractive for custoners to consider alternate [sic] suppliers.”
In her opinion, “all of the residential rate reduction should be
applied to BGE' s distribution function.” These and other argunents
advanced by appellant were disputed by the Settling Parties,
specifically OPC and the Staff of the Conmm ssion.

Supporting the 68% allocation, OPC stated that “[a]n

allocation of the residential rate reduction to generation and
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distribution is consistent with OPCs filed position on BGE s
current costs and rates.” OPC explained that “it is a reasonable
resolution of the rate case petition for BGE and OPC to agree on a
certain | evel of annual rate reduction to be applied to generation
and distribution [sic] ‘in proportion to their contribution to

total rates. I n addi ti on, Conm ssion w tness Tinmerman, as the
Settlenment Order notes, “stated that allocation of the entire
residential rate reduction to BGE' s distribution function would
result in a residential rate decrease of 15 percent for that part
of BCGE s regul ated business, substantially above any |evel of
overearning argued by any party.”

The Comm ssion therefore concluded that “[r]esponsible rate
maki ng woul d i ndi cate a proportionate sharing of the rate reduction
bet ween the generation and distribution functions.” In sum the
Commission fulfilled its statutory obligation under PUC 8§ 7-504
and 7-505, and there is substantial evidence in the record to
support the Comm ssion’ s concl usion.

Appel I ant al so contends that the Settlenent Order inproperly
all ocates transition costs to residential custonmers. That order
provides, as the Settling Parties agreed, that out of the $528
mllion in stranded cost recovery, $193.8 mllion would be
all ocated to residential customers. Fromthis point on, it is not

clear what appellant is claimng as to the allocation of those

costs. It appears to us that it is arguing that the allocation in
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question will force commercial custoners to subsidize residential
ratepayers in violation of PUC 8§ 7-513, which requires that
stranded costs

be allocated to customer classes in a nmanner

that, as nearly as reasonably possible, does

not exceed the cost of providing the service

to those classes of customers, avoidi ng where

reasonabl y possi bl e any i ntercl ass or

i ntracl ass cross subsi dy.
PUC § 7-513(a)(2).

If that indeed is appellant’s argunment, it is unpersuasive for
three reasons. First, appellant does not specifically indicate in
its brief as to how the allocation is inproper. Second, as the
Settlement Order observes, “the Settlenent anount represents ‘a
conprom se, agreed to by the Settling Parties, as a fair value
within the range of values supported by the various parties.’”?0
And third, PUC 8§ 7-513(a)(2) does not provide a fornmula for
determining the allocation of stranded costs anbng custoner
classes. It only requires that the costs be allocated in a nmanner
that “as nearly as reasonably possi bl e, does not exceed the cost of
providing services to those classes of custoners.” Id. No
convincing evidence was apparently advanced below that the
al l ocation of costs “exceed[ed] the cost of providing services” to

commercial or industrial custoners. We therefore conclude these

costs were properly allocated by the Agreenent reached by the

10 Here the Conmission is actually quoting with approval the testimony
of BGE witness, Brune.
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Settling Parties and approved by the Comm ssion.

V.
(I'ssues 7 and 8)

Appel I ant contends that the circuit court erred in affirmng
the Comm ssion’s Letter Order on two grounds. First, appellant
argues that its appeal of the Settlement Oder divested the
Conmi ssion of jurisdiction over BGE's application for transfer of
its generating assets. And second, it clains that BGE' s transfer
of its generating assets to its unregulated affiliates at book
val ue was not supported by subst anti al evi dence.

As stated in the Settlenent Order, the Settling Parties agreed
that BGE woul d “transfer, sell, assign or otherw se di spose of all
of its generating assets, including Calvert diffs.” The
conveyance of those assets was approved by the Comm ssi on under PUC
§ 7-508. That section of the Act provides in part:

(c)(2) The Conm ssion nay review and
approve the transfer for the sole
pur pose of determ ning:
(1) that the appropriate accounting
has been foll owed;
(i) that the transfer does not or
woul d not result in an undue adverse
effect on the proper functioning of a
conpetitive electricity supply nmarket;
and
(iii) the appropriate transfer price

and rate making treatnent.

In accordance with the Settlement Oder, BGE filed an

-40-



Application For Transfer of Its Generating Assets And For Exenpt
Whol esale Cenerator Status Determnations (“application for
transfer”) with the Comm ssion pursuant to PUC § 7-508(a).! That
application was approved by the Comm ssion in the Letter O der.

Appel | ant contends that because it had earlier filed an appeal
of the Settlement Order in the circuit court - which was stil
pending when the application for transfer was filed - the
Comm ssion was divested of jurisdiction and could therefore not
consi der and approve BCGE s application for transfer. |n support of
that position, appellant cites Building Owners and Managers Assoc.
of Metropolitan Baltimore, Inc. v. Public Service Commission of
Maryland, 93 Ml. App. 741 (1992).

In Building Owners, the Building Omers and WMnager’s
Associ ation (BOVA) and OPC challenged, in the circuit court,
electric rate increases granted BGE by the Comm ssion. BCGE then
noved for a rehearing by the Commi ssion and to dismss those
challenges on the ground that, by not seeking a rehearing
t hensel ves, OPC and BOVA “had failed to exhaust an available
adm nistrative renmedy.” 1d. at 746. The Conmi ssion denied BGE s
application, ruling that the pendency of the appeals deprived the
Commi ssion of jurisdiction over the matter. When the circuit court
uphel d the Conmi ssion’s decision to increase BGE's el ectric rates,

BOVA and OPC appealed to this Court.

1 puc s 7-508(a) provides that an “electric conmpany may transfer any of
its generation facilities or generation assets to an affiliate.”
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On appeal, BCE renewed its argunent that BOVA and OPC had
“failed to exhaust their adm nistrative remedi es by not seeking a
rehearing” by the Conm ssion. Id. In rejecting that argunent,
this Court relied on Baltimore Gas & Electric v. Public Service
Commission, 305 Md. 145, 157-58 n.7 (1986), in which the Court of
Appeal s hel d:

The broad grant of authority in 8§ 86(d) to
rehear final orders is, we believe, inpliedly
limted by 8 91, which authorizes the circuit
court to assune jurisdiction over a final
order of the Conm ssion upon petition of an
interested party. Once the circuit court has
assuned jurisdiction in such a case, its
jurisdiction is exclusive.

Consequently, we concluded that because “BOVA's tinely order
for appeal [was nade] prior to the filing of any application for
rehearing, jurisdiction became vested exclusively in the circuit
court, thereby foreclosing any action by the Comm ssion on any
application for rehearing subsequently filed.” Id. at 750.
Rel yi ng on that case, appellant argues that the Comm ssion’ s right
to consider BGE s application for transfer was forecl osed by the
circuit court’s acceptance of appellant’s petition to review the
Settlement Order. We disagree.

Wiile the Comm ssion was divested of jurisdiction over the
Settlement Order, it was not divested of jurisdiction over natters
not fully considered by that order. Although the Settlenent O der

resolved many issues, it did not authorize the transfer of BGE s

generating assets or approve, as it had reserved the right to do in
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the Settlenent Order, the accounting procedures associated wth
that transfer. 1In the Settlenment Order, the Comm ssion stated:
The Conmi ssion maintains the right to review.

accounting procedures used upon the sale
or transfer of generation assets pursuant to §

7-508(c)(2) (i) and all ot her authority
prescri bed under 88 7-508 and 7-509 of the
Act .

Mor eover, the Commi ssion’s approval of the transfer of BGE s
generating assets to its wunregulated affiliates, while the
Settlement Order was before the circuit court, did not prejudice
any rights or interests of appellant. Nor could it have, as
appel  ant was not challenging, and still is not challenging, the
right of BGE to transfer such assets - only the anpunt of stranded
costs BGE was to recover as a result of that transfer

In addition, PUC § 7-508(b) provides that the “transfer of a
generation facility or generation asset to an affiliate may not
affect or restrict the Conm ssion’s determ nation of the val ue of
a generation asset for purposes of transition costs or benefits
under 8 7-513(b).” In other words, the valuation of the assets and
the transfer of those assets are two separate functions, and one
does not necessarily inpinge upon the other; what occurred here
bears that out. The Letter Order, as the circuit court observed,
“did not modi fy” t he Settl ement Or der.

Moreover, the Conm ssion has been granted “inplied and
i nci dental powers” under PUC 8§ 2-112(b)(2), “needed or proper to

carry out its functions.” Consequently, the appeal of one aspect
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of the regul atory pl an does not necessarily freeze consideration by
t he Conmmi ssion of other aspects of that plan.

Finally, the Settlement Order was at |east arguably not a
final reviewable order without the inplenenting Letter Order.
General Motors Corporation v. Public Service Commission, 87 M.
App. 321 (1991). It was therefore in the interests of appellant,
as well as of the other parties to this proceeding, for the
Comm ssion to issue the Letter Order approving the transfer of
BCE s assets so that the circuit court had jurisdiction to hear the
appeal .

Appel lant also contends that the circuit court erred in
affirmng the Letter Order. By approving in that order the
transfer of BGE' s assets to its unregulated affiliates at book
val ue, the Conm ssion, appellant argues, denied ratepayers a
substantial benefit. Furthernore, appellant contends that the
Letter Order was not supported by substantial evidence. None of
t hese contentions survives scrutiny.

Upon cl ose i nspection, appellant’s objections to the transfers
of BGE's generating assets at book value are no nore than a
reiteration of its earlier argunents attacking the stranded cost
recovery amount. \Wen appellant argues that “the asset transfer
will take place at ‘book value’, a regulatory issue that has little
to do wth the actual market value of the assets,” it is re-arguing

its claimthat the original $528 million stranded cost estimte was
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not supported by substantial evidence. That claim as noted
earlier, was properly considered and rejected by the Comm ssion.

Moreover, contrary to appellant’s assertion, there was
substanti al evidence in the record supporting the Letter Oder. In
approving BGE' s transfer, the Comm ssion, in the Letter Oder,
consi dered detailed accounting information provided by various
wi tnesses and supportive coments submitted by BGE and other
parties. One such witness was Richard Barge, a BGE w tness, who
expl ai ned:

I think I was agreeing wth the settlenent
that all assets would be transferred at book
value, and | think that’s the appropriate
value to transfer them at. | am an
account ant , under general ly accounti ng
principlesintraconpany affiliate transactions
can only be done at cost or book value.
There’s no other neans to nmake the entries to
get the various books to bal ance.

In addition, the Act authorizes, but does not require, the
Comm ssion to review a proposed transfer of assets. PUC § 7-
508(c)(2) states:

The Comm ssion may review and approve the
transfer for the sol e purpose of determ ning:
(i) that appropriate accounting has been
followed; (ii) that the transfer does not or
woul d not result in an undue adverse effect on
the proper functioning of a conpetitive
electricity supply market; and (iii) the
appropriate transfer price and rate nmaking
treat nent.

(Enmphasi s added).

Consequently, the Comm ssion was not even required by the Act
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to review the transfer. The Comm ssion nonetheless did so. In
approving BGE's transfer in the Letter Order, the Conm ssion
addressed each of the provisions of PUC 8 7-508(c)(2) and rendered
findings in favor of the transfer. There the Conm ssion stated:

Upon consideration of the argunents and
coments of the parties, the Conm ssion finds
that the proposed transfer of assets and
requests for certain determ nations relating
to EWG status are in conformance with § 7-508
and with the approved Settlenent, and
accordingly the application will be granted.
BCGE anti ci pates transferring generation assets
with a net book val ue of approxinmately $2.05

billion. Fossil assets will be transferred to
Constellation GCeneration, Inc. (“Cd”), a
subsi di ary of Constel | ation Enterpri se.
Nucl ear-rel ated assets will be transferred to

Calvert diffs, Inc. (“CCl"), a subsidiary of
Constel l ati on Nuclear G oup, LLC When the
transfer is finalized, approximtely $2.714
billion in assets wll be renoved from
electric rate base. BCE s outstandi ng debt
obligations are conprised of $278 mllion in
pollution control debt related to electric
generati ng stations, approxi mat el y $819
mllion in Mdium Term Notes (MINs) and
approximately $1.3 billion in First Mortgage
Bonds. The pollution control debt wll be
transferred to the affiliates because this
debt specifically relates to the operation of
the plants. However, the nortgage bonds and
MINs cannot be assi gned nmeani ng t hey cannot be
assunmed by the affiliate. Therefore, subject
to the Internal Revenue Service ruling, BCE
anticipates that the utility will receive a
note from the affiliates for approximtely
$426 mllion with a maturity not to exceed one
year. An additional debt offset wll be
provided to BGE, to achieve a total $1.1
billion debt renmoval . The  Conm ssion
determnes that the proposed accounting is
bot h reasonabl e and appropri ate.

The Conmi ssion also finds that the proposed
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transfer wll not have an adverse effect on
the conpetitive electricity supply market at
this tine. Both CC and C@ wll be engaged
primarily in whol esale power t r adi ng.
Constel l ation Power Source, Inc. (“CPSI”) a
subsidiary that owns no electric generation

transm ssion or distribution facilities, wll
be the power marketer that wll supply BGE
with the electric power necessary to provide
Standard O fer Service to its custoners during
the transition period in conformty with the
approved settlenent. BGE seeks EWG status for
CCl and CA@, who will control the generation
assets but wll not directly nmarket power to
BCE. CPSI will provide wholesale electric
power to BGE through whol esale electric sales
agreenents approved by the Federal Energy

Regul atory  Comnmi ssi on. The  Conmm ssion
determnes that the restriction discussed
above, as wel | as the Code of Conduct

contained in the approved Settlenent, prevent
BCE from exploiting an wunfair conpetitive

advantage in the retail electric supply
mar ket. The protections provided by the Code
of Conduct in the approved Settlenent,

including the prohibition against marketing
Standard Offer Service or conpetitive supply
service, and the sale of the output of the
transferred generating assets to the whol esal e
mar ket on a non-discrimnatory basis,
mnimze the Ilikelihood that BGE wll be
capabl e of exerting nmarket power.

Wth regard to the appropriate transfer
price, the approved Settlenment provides that
t he generating assets should be transferred at
book value. Wth respect to the opposition of
MAPSA and Shell, their objections to the
transfers at book value are essentially a
reiteration of prior argunents in opposition
to the Settlenment, which Settlenent provided
for transfers to affiliates at book val ue.
The Commission finds that these proposed
transfers do not violate the 1999 Act, and
further finds that the transfers conform wth
the approved Settlenent. Al so, the record
indicates the Conm ssion will be apprised of
transfers approved by FERC, and t he Conmmi ssi on
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hereby directs the Conpany to file the actual
transaction accounti ng i nformation when
transfers are conplete to assure proper
accounting of the transfers. The information
provi ded shall include actual data regarding
assets and debt obligations that are assuned
by the affiliates as well as journal entries
that the utility will record to its books for
transactions related to asset transfer.
Finally, wth regard to the ratenaking
t reat ment of the asset transfer, t he
Conmi ssion notes as an initial matter that
pur suant to t he approved Settl enment,
ratepayers will be protected from any rate
effects of the proposed transfer since rates
will be frozen for a period of years.
However, the Comm ssion hereby determ nes that
this Order shall not be construed in any
manner as approval of a particular capital
structure for ratenmaki ng purposes.

* * %

In conclusion, we find the Application
furthers the Settl ement previously approved by
the Conm ssion and conports with 8§ 7-508 of
the 1999 Act. W further find that allow ng
the generating facilities involved to be
eligible facilities for EW status wll
benefit customers, is in the public interest,
and does not violate State |aw

W therefore conclude that the Conm ssion did properly
consi der and approve the transfer of BGE's generating assets to its
unregul ated affiliates.

JUDGMENT AFFIRMED

COSTS TO BE PAID BY APPELLANT
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