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This appeal by Eric J. Mkolasko and J.J.M, Inc., is froma
judgnent of the Grcuit Court for Howard County that granted
declaratory and injunctive relief requested by the appellees,
Thomas Randol ph Schovee, et al., property owners in the Chape
Wbods Il subdivision. The effect of the judgnent was to thwart the
appel | ant s’ plans to resubdivide certain lots wthin the
subdi vi si on

St at enent of Facts

Chapel Wods Il is a residential subdivision in Clarksville,
Howard County, Maryland. The devel oper, J.J.M Partnership, was
gi ven approval for the subdivision by Howard County in Novenber
1989. J.J.M, Inc., is the general partner of J.J.M Partnership,
and Eric J. Mkolasko is the vice president of J.J.M, Inc. The
devel oper recorded a revision plat for the subdivision in the
Howard County | and records on April 20, 1990. The devel oper al so
recorded the “Chapel Wods Il Declaration of Covenants, Easenents,
Conditions and Restrictions” (the Declaration) in the same |and
records on Novenber 20, 1989. The Declaration contained a
statenent that it was to be deened part of a general schene of
devel opnent; a description of the land use restrictions and
covenants to be applied to the subdivision; and, in an attached
exhibit, a description of the property to be covered by the
Decl aration. The property described included Lots 1-5 and Lots 8-
25 on the subdivision plat. These |ots were between three and six

acres in size. Lot 6 was not owned by the devel oper and is not at



issue in this case. Lot 7, a land parcel of sonme 50 acres, was
retai ned by the developer. Lot 8 was owned by the appellant Eric
M kol asko, individually.

The appel |l ees are a group of seven coupl es who purchased | ots
in Chapel Wods Il from the devel oper between Septenber 1989 and
June 1991. Apparently, each agreenent of sale between the
devel oper and the purchasers included a copy of the Declaration,
and each deed incorporated the Declaration by reference.
Nevert hel ess, each appel | ee- purchaser who provi ded evi dence cl ai ned
to have been led to believe, by a variety of factors, that Lot 7
was part of the common devel opnent schene of Chapel Wods 11

I n 1995, appellant M kol asko submtted to the Howard County
Subdi vision Review Committee a proposal for a new subdivision
call ed Chapel Wods I1l1. The plan depended on the nerger of Lots
7 and 8 and their resubdivision into nine one-acre |ots on which
residential dwellings would be built, with large parts of the
remai ning property being placed into an irrevocabl e conservation
easenent .

Statenent of the Case

On Decenber 21, 1995, +the appellees filed a six-count
conplaint in the Grcuit Court for Howard County. The six counts
were as foll ows:

| . Request for decl aratory j udgnment

declaring that Lot 7 is subject to the
covenants and restrictions contained in



the Declaration by nmeans of an inplied
negati ve reciprocal easenent;

1. Reqguest for decl aratory j udgnment
declaring that Lot 8 is subject to the
covenants and restrictions contained in
t he Decl arati on;
I1l. Request for decl aratory j udgnent
declaring that section 4.1.1.(b) of the
Decl aration prohibits the subdivision of
any lot presently part of Chapel Wods
Il
| V. Reqguest for decl aratory j udgnment
declaring that the proposed nerger and
resubdi vision of Lots 7 and 8 violate the
Decl arati on;
V. Request for ex parte and interlocutory
injunctions prohibiting the proposed
merger and resubdi vision of Lots 7 and 8;
VI. Request for a pernmanent i njunction
prohibiting the proposed nerger and
resubdi vision of Lots 7 and 8.
On the sane day, the appellees filed a notion for partial summary
judgnment on counts Il1-1V of the conplaint. On January 3, 1996, the
appel | ees abandoned count V. On February 5, 1996, the appellants
filed an opposition to appellees’ notion, a cross-notion for
summary judgnent, and a request for a hearing.

A hearing on the notions was held on March 29, 1996, when the
appel lants also filed a notion to dism ss with prejudice, based on
the fact that Howard County had gi ven approval to the Chapel Wods
1l project and a plat had been recorded. By a nenorandum and
order of May 30, 1996, the court denied the appellants’ notions for

summary judgnent and dism ssal, and granted the appellees’ notion



for summary judgnent on count Il and on counts IIl and IV wth
regard to Lot 8 only, i.e., the court ruled that “the Declaration
prohi bits construction of nore than one residential dwelling on any
one Lot, including Lot 8 (as it existed at the tinme the Declaration
was recorded).”

On April 30, 1997, a bench trial began. By a nenorandum
opi nion and order dated Novenber 25, 1997, and in part reiterating
its order of My 30, 1996, the court found in favor of the
appel l ees and granted their requests with regard to counts I-1V and
VI .

This appeal was tinely noted on Decenber 22, 1997.

Questi ons Presented

The appel l ants ask the foll ow ng questions:

| . Did the trial court err, as a natter of
law, in inmposing a reciprocal negative
easenent on Lot 7 where the bl anket
declaration of restrictions and covenants

for the Chapel Wods 11 comunity
specifically burdens only Lots 1-5 and 8-
25?

1. Didthe trial court err in finding that
the property owners had shown the
grantor’s intent to burden Lot 7 with the
restrictions applicable to Lots 1-5 and
8-25 by clear and convi nci ng evi dence?

I11. Does Chapel Wods IIl conply with a
general schene of devel opnent for single
famly homes where new |lots are the sane
price and subject to virtually the sane
restrictions on use as the restrictions
on the lots in Chapel Wods I17?



IV. Didthe trial court err in finding that
additional building Iots were prohibited
by the Chapel Wods Il Declaration?

V. Did the trial court err in enjoining the
merger and subdivision of Lots 7 and 8
into Chapel Wods 11l after Howard County

had already approved the nerger and
subdi vi si on?

To questions | and I, we answer, yes. To question IV, we

answer no.

To question V, we answer no with regard to Lot 8.

decline to answer question |11

M.

t hat ,

Rul e

St andard of Revi ew

When an action has been tried wthout a
jury, the appellate court will review the case
on both the law and the evidence. It wll not
set aside the judgnent of the trial court on
the evidence unless clearly erroneous, and
will give due regard to the opportunity of the
trial court to judge the credibility of the
W t nesses.

e

8-131. In this particular type of case, we have held

since “the intention to establish a uniform
schene or plan of devel opnent is a question of
fact . . . " the chancellor's findings wll
not be set aside “‘on the evidence unless
clearly erroneous’ after giving due regard to
the opportunity of the chancellor ‘to judge
t he credibility of t he W tnesses.’”
Furthernore, the appellate Court wll not
“reverse the chancellor's conclusions fromthe
facts found by himif within the provisions of
the applicable law unless they are clearly in
error.”



Bernui v.

Tantal lon Control Commttee, 62 M. App. 9,

14 (1984)

(quoting Steuart Transportation Co. v. Ashe, 269 M. 74, 89 (1973))

(citation

omtted).

Doctrine of Inplied Reciprocal Negative Easenents

In McKenrick v. Savings Bank of Baltinore, 174 M. 118 (1938),

the Court

of Appeals listed the followng principles of the

doctrine of the inplication of reciprocal negative easenents based

on a finding of a uniformor common or general plan or

devel opnent :

That one owning a tract of land, in granting a
part thereof, may validly inpose upon the part
granted restrictions upon the use thereof, for
t he benefit of the part retained, and upon the
part retained for the benefit of the part
granted, or upon both for the benefit of both;
that, where the covenants in the conveyance
are not expressly for or on behalf of the
grantor his heirs and assigns, they are
personal and will not run with the |and, but
that, if in such a case it appears that it was
the intention of the grantors that the
restrictions were part of a uniform genera
schenme or plan of devel opnent and use which
should affect the land granted and the |and
retained alike, they may be enforced in
equity; that covenants creating restrictions
are to be construed strictly in favor of the
freedomof the |and, and against the person in
whose favor they are nade; and that the burden
is upon one seeking to enforce such
restrictions where they are not specifically
expressed in a deed to show by clear and
satisfactory proof that the comon grantor
intended that they should affect the |and
retained as a part of a uniformgeneral schene
of devel opnent.

ld. at 128.

schene of



The | eadi ng Maryl and case applying these principles is Turner
v. Brocato, 206 Ml. 336 (1955), in which several subdivision |ot
owners sought to enforce a noncommercial use restriction against a
| ot not expressly bound by the restriction. The Court of Appeals
found that the whole subdivision was subject to a genera
devel opnent schene, basing that conclusion on the follow ng
evi dence: restrictions inposed in the majority of the deeds;
testinmony of |ot owners concerning their belief that the whole
comunity was restricted; a sign, placed on the lot in question at
the entrance to the community, identifying it as a restricted
community; and the nention of the community restrictions in the
contracts of sale and representati ons of salesnen. 1d. at 349-50.
Fromthe finding of a general plan, the Court was able to inply a
noncomerci al use restriction on a lot, even though the deed to the

lot did not contain the restrictions.



The trial court in the instant case applied factors?! derived
from Turner to inply a reciprocal negative easenent prohibiting
resubdivision and the building of nore than one residential
dwelling on Lot 7, which was not expressly encunbered. I n nost
such cases, the finding of a uniform developnent plan is the
critical issue. See Restatenent (Third) of Property: Servitudes
§ 2.14 cnt. f (Tentative Draft No. 1, 1989). Yet, in the case sub
judice, in its Menorandum Qpinion the trial court stated it “has no
difficulty finding that the intended purpose of the Declaration and
[the appellants] was to create a common schene of devel opnent.”
Here, rather, the nore crucial question is “the threshold
determnation made in Turner--that the parcel of |land at issue was
part of the developnent for which the general schene was

established.” Bernui, 62 Ml. App. at 16.

To enforce a restriction against a |lot of |and not
expressly sub-
jected to that restriction, under the inplied negative
reci procal easenent doctrine, the enforcing party mnust
show. (i) a conmmon owner subdivided property into a
nunber of lots for sale; (ii) the comon owner had an
intention to create a general schene of devel opnent for
the property as a whole, in which the use of |and was
restricted; (iii) the vast majority of the subdivi ded
lots contain restrictive covenants which reflect the
general schene; (iv) the property against which
application of an inplied covenant is sought was
intended to be part of the general schene of
devel opnent; and (v) the purchaser of the lot in
gquestion had notice, actual or constructive of the
restriction.
Menor andum Opi nion, at 21 (citing Turner, 206 M. at 350-51;
Mar key v. Wolf, 92 Md. App. 137, 155 n. 10 (1992)).
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Determ ning Which Property |Is Part of
t he Uni form Devel opnent Pl an

The trial court concluded that Lot 7 was included in the
common devel opnent schene. The evidence the court relied on for
that proposition included the followi ng facts: the inclusion of
Lot 7 on the community plat and its neeting the basic acreage
requirenent of the community; Lot 7's frontage being nearly
identical to the other lots of the community; representations nade
by the appellants and their agents concerning the inclusion of Lot
7 in the community; advertisenents posted in the locale of the
community, as well as maps and other pronotional naterials, al
showing the community demarcated by a bold, black line, which
i ncl uded Lot 7.

The Declaration, which was properly recorded and was
i ncorporated by reference into each of the deeds of the appell ees,
however, contains a different description of the property to be
included in the community:

Section 2.1: “The Property shall contain twenty-four (24)
residential lots (“Lots™). . . .~

Section 1.13: “‘Property’ neans that parcel of I|and
described in Exhibit A attached hereto and nade a part
her eof .”

Exhibit A “Description of the Property: Lot Nos. 1
through 5 (inclusive) and 8 through 25 (inclusive) as
shown on a plat entitled ‘ Chapel Wods |1, Lots 1-25




Lot 7 is not included under the Declaration. (W wll not address
t he apparent inconsistency between the nunber of |lots nentioned in
section 2.1 and those enunerated in Exhibit A Both of the parties
mai ntai ned and the court below in its Menorandum Qpi ni on found that

Lot 7 was expressly not covered by the Declaration.)

Common _Devel opnent Schene and the Decl aration

The question then beconmes: What is the relationship between
the common devel opnent schenme and the Declaration? As the trial
court saw it, the Declaration was but a piece of evidence as to the
exi stence and extent of the comon devel opnent schene: “I'n
addition to the testinony of the various w tnesses, the docunentary
evidence, including but not limted to the Declaration, supports
the Court’s conclusions that there was a common schene of
devel opnent for Chapel Wods I1.” Yet in the court’s Order, Lot 7
is made “subject to the covenants and restrictions set forth in the
Declaration,” and to nothing nore. On the one hand, the
Decl aration exclusively supplies the covenants and restrictions
that nmake up the burdens of the comobn schene. On the other hand,
the court extended the burdens of the commobn schene beyond the
properties expressly outlined in the Declaration.

In examning the court’s reasoning, we are rem nded of a case
simlar in several respects to the present case:

In the case sub judice, the chancellor found that the parcel of
| and upon whi ch appel lant’ s house was being built is not subject to

10



the restrictive covenants. He added, however, that there is a
general plan of devel opnent for the community, that the “basic plan

covers the lots in . . . [the comunity] that are not covered by
the restrictive covenants,” and that “the plan basically is the
covenants, even though the covenants don't apply . 7 I n

support, the chancellor relied upon the facts that nost of the lots
in the coomunity were subject to the restrictive covenants, and
that everyone in the community adhered to them

Bernui, 62 Ml. App. at 14-15 (alterations in original). W cone to
the sanme conclusion in this case that we reached in Bernui: “W
hold that as a matter of law, these facts do not establish that the

parcel of land at issue is governed by the restrictions of a

general schene.” 1d. at 15.

Mar vl and Case Law

In Turner, the Court of Appeals dealt with a situation in
whi ch there was no recorded decl aration or plan that m ght guide a
determ nati on of whether a general devel opnent schene existed and,
nmore inportant for our purposes, which properties would be included
init. That there was a general plan of devel opnent and that the
lot in question was part of the subdivision were factual
determ nations that were based on a variety of evidence. The facts
considered in concluding that a general plan was in place were
menti oned above. Before the Court addressed that question, it nade
a prelimnary conclusion concerning whether the ot in question was
a part of the Poplar Hill subdivision:

W think it clear that the finger of |and was

a part of Poplar H Il and a part of Section C
It was part of the tract [the devel oper]

11



bought . It was shown as part of the
devel opment on all of the plats. The sign
advertising Poplar HIl as a restricted
residential devel opnent stood for twenty years
on this very lot. The evidence of the case
seens to |leave no doubt that it was always
regarded by those who dealt wth the property
as a part thereof. The fact that it was
unnunbered [on the revised subdivision plat]
woul d not seemto be decisive. The argunent
that the finger of |land was not intended as,
and was not in fact, part of the devel opnent
because it faces Falls Road, is difficult to
maintain in the face of the fact that |ot
ei ghty-eight, on which stands the gatehouse
[for the whole subdivision], is on Falls Road
and was sold for residential purposes early in
t he devel opnent, and is so used today.

Turner, 206 MJ. at 345 (citation omtted). These facts were all
considered relevant in including the property in the conmon schene,
given that no recorded docunent, not even the plat in this case,
specified the extent of the schene.

In Grau v. Kinlein, 217 Ml. 43 (1958), property owners brought
an action agai nst subdividers to enforce the restrictions inposed
in the straw man, dedication deed on the property retained by the
subdi vi ders. The Court affirmed the chancellor’s alternative
finding of a comobn devel opnent schene based on “the | anguage of
the deeds and the [other, extrinsic] evidence before him. ”
ld. at 50. On the question of how the covenants ran and which
property was bound by the covenants, the Court concl uded:

The | anguage used in the [dedication] deed
states expressly that the restrictions were to
be binding upon the [subdividers] and their

grantees, and the heirs and assigns of both,
and “upon all of the land included in said

12



tract”; and that no transfer is to be other
than subject to the said restrictions which
are to “run with and bind the land and each
and all of the above nentioned lots . . . .”
The restrictions, further, expressly are to be
“kept and performed by and inure to the
benefit of and be enforceable by all and every

person . . . at any tinme owning or occupying
said land . . .” or any part of it. W have
no difficulty in concluding that t he

[ subdi vi der s] intended to and did bind
t hensel ves, and every part of the land in [the
subdi vi sion] owned by themat any tine, fully
to the restrictions.

ld. (elisions in original). Thus, in determ ning which property
was bound, the Court had excl usive recourse to the dedication deed.
In Steuart, the Court was presented with a case in which
subdi viders had recorded a subdivision plat, a declaration of
covenants (“dedicatory supplenent”), and deeds for the first two
grants out, which incorporated the plat and the declaration. The
difficulty arose fromthe fact that the deeds of later origina
grantees and purchasers fromoriginal grantees did not contain the
i ncorporation of the subdivision plat and declaration. The Court
was asked to affirmthe inplication of the covenantal restrictions
to three contiguous, commonly-owned |ots, which were being used in
a proscribed fashion. The lots in question were clearly identified
and included in the plat and the declaration. Steuart, 269 M. at
75, 79, 100. To a large extent, the Court relied on the evidence
of the plat and declaration in affirmng the finding of a uniform

devel opnment pl an:

13



[T]he effect of the plat and dedicatory

suppl enment (Docunent #2) of Subdivision No. 2,

when taken together, indicates a uniform

general plan of developnment. The suppl enent

described the restrictions and servitudes

whi ch the [subdividers] intended to apply to

Subdi vision No. 2 and purchasers of the lots

in that subdivision were bound by the

restrictions if they purchased with notice of

t hem
Id. at 89. The Court, following Turner, did recite that
“extrinsic” evidence could be considered. But in Steuart, where
there were recorded docunents establishing a uniform devel opnent
plan, the extrinsic evidence was supplenentary: “The record
indicates that when one looks at the land involved in both
Subdi visions Nos. 1 and 2 . . . one observes that the plan as shown
on the respective plats and suppl enents was actually carried out.”
Id. at 90 (enphasis added). And the conclusion of the Court with
regard to notice to the offending property owners did not depend on
such extrinsic evidence: “lIn our opinion, the chancellor properly
ruled that the appellants had constructive notice of the
restrictions applicable to the lots in Subdivision No. 2 by the
recordation of the supplenent, the plat and the Bury deed.” 1d. at
91 (enphasi s added).

In Bernui, we addressed a case in which the trial court had

found that a lot, which was not subject to the declaration of

covenants, was nevertheless subject to the covenant-Iike

restrictions arising from a general schene of devel opnent. On

14



reversing that decision, we enphasized that “[t] he declaration of
covenants detailed the property subject to the restrictions,” and
that the lot in question was not part of that property. Bernui, 62
Mi. App. at 19. Bernui presented a sonewhat different issue than
the case sub judice. There the ot in question was after-acquired
property. ld. at 16-17. Yet, Bernui may still be read for the
principle that property not included in a subdivision, as evidenced
by a recorded declaration of covenants, will not be found to be
part of a general schene of devel opnent.

Ef fect of Recorded Decl arati on of Covenants on
Determ nation of Property |ncluded

Nei ther party has cited, nor have we been able to find, a
Maryland case that deals wth the question of whether
cont enpor aneousl y-owned property not included in a witten and
recorded declaration of covenants, which declaration exactly
describes the property to be encunbered and benefitted, may be
i ncluded in a general schene of devel opnment and thus encunbered by
the schene’s restrictions. The dearth of authority my be
expl ai ned by the fact that the presence of a recorded declaration
of covenants connotes a common devel opnent schene dramatically
different from the situation found in Turner, wherein a common
devel opnent schenme and its extent nust be inferred from the
scattered evidence of individual deeds and plats, fromthe course

of the devel opnent, from representations nmade by the devel oper
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and/or his agents, and from other extrinsic evidence. See
Restatenent (Third) of Property: Servitudes 8 2.14 cnt. f (“If land
is subdivided according to a recorded plat and servitudes are
i nposed on each lot, whether by declaration, restrictions in the
plat, or substantially simlar restrictions in each deed, the
concl usi on that the devel opnment occurred pursuant to a general plan
is easily reached. The difficult cases involve subdivisions
wi thout a recorded plat, or wthout substantially uniform deed
restrictions.”); 7 Thonpson on Real Property 8 62.14, at 520-21
(David A. Thomas ed., 1994) (conparing the case in which “proper
procedures are followed in drafting and recording the system of
restrictions” with “[t]he nore challenging and probl ematic use of
the common schenme . . . where a devel oper has not followed careful
procedures”).

Al though Maryland courts have not addressed the issue
directly, the courts of other jurisdictions have, and their
opi ni ons seemto be unani nous. Al though the fact patterns of those
cases are various, the principle is the sane: when a comon
devel opment schene or subdivision is established by a recorded
docunment setting forth the restrictions upon the property, which
docunent also describes the property to be included, the
presunption is raised that only the property therein described wll
be included in, and thus burdened and benefitted by the

restrictions of, the commopn devel opnent schene. See Gammons V.

16



Kennett Park Developnment Corp., 61 A 2d 391, 397 (Del. 1948)
(affected property described in dedication deeds); Stowe v. Briggs,
451 S.W2d 152, 154 (Ky. 1970) (“Master Restrictions”); Lillard v.
Jet Honmes, Inc., 129 So.2d 109, 112 (La. C. App. 1961)
(“declaration of restrictive covenants”); Craven County v. First-
Citizens Bank & Trust Co., 75 S. E 2d 620, 628-29 (N C 1953)
(“declaration of trust”); Edwards v. Surratt, 90 S.E. 2d 906, 911
(S.C. 1956) (dedication deed); Jobe v. Watkins, 458 S.W2d 945, 948
(Tex. Cv. App. 1970) (“dedication”); Bein v. MPhaul, 357 S.W2d
420, 425 (Tex. Cv. App. 1962) (dedication deeds); Davis V.
Congregation of Shearith Israel, 283 S.W2d 810, 814 (Tex. G v.
App. 1955) (declaration of restrictions); Mwody v. Cty of
University Park, 278 S . W2d 912, 923 (Tex. Cv. App. 1955)
(dedi cation deed); Forbes v. Schaefer, 310 S.E. 2d 457, 462-63 (Va.
1983) (“Ceneral Restrictions”); Duvall v. Ford Leasing Devel opnment
Corp., 255 S.E.2d 470, 473 (Va. 1979) (“deeds of dedication”);
Shirlington Drug Store, Inc. v. Shirlington Corp., 97 S. E 2d 652,
657 (Va. 1957) (dedication deeds); Meagher v. Appal achian Electric
Power Co., 77 S.E.2d 461, 467 (Va. 1953) (declaration of
covenants); see also Restatenent (Third) of Property: Servitudes §
2.14 cm. g (“Wen a tract is devel oped in phases, with separate
units or subdivisions, the inposition of servitudes in one phase

should not give rise to the inplication of reciprocal servitudes

17



burdeni ng the renaining units or subdivisions, unless the devel oper
clearly represented to purchasers that the remaining units woul d be
subject to the sanme restrictions as the earlier ones, under
circunmstances that would justify enforcenment of an express ora

prom se to inpose restrictions on the remaining |and under 8§
2.9.7); Maurice T. Brunner, Annotation, Who May Enforce Restrictive
Covenant or Agreenent as to Use of Real Property, 51 A L.R 3d 556,
621-22 (1973) (“Were a developer of a large tract of |I|and
i ndependently and successively subdivides and restricts separate
sections of the tract, each subdivision being restricted by a
separate set of building restrictions, the benefit of the
restrictions in each subdivision is l[imted to the lots within the
subdi vi sion, and cannot be enforced by the |lot owners of the
adj oi ni ng subdi vision nerely because they were subdivided by the
sanme devel oper.”); John C. Paulus, The Use of Equitable Servitudes
in Land Planning, 2 WIllanette L.J. 399, 412 (1963) (“Wen the
subdi vider is developing a large restricted area including several
subdi visions, the declaration in each plat will normally limt the
benefit of the restriction to the lots within the unit, and so only
purchasers of lots in the sanme plat can enforce the restrictions
inter se.”). These cases base their conclusions on several
principles of law. First is the rule that restrictive covenants
are to be strictly construed and doubts are to be resolved in favor

of the free use of property. See, e.g., Lillard, 129 So.2d at 113;
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Craven County, 75 S. E. 2d at 629; Edwards, 90 S.E. 2d at 909. Second
is the precept that “what is inplied nust give way to what is
actually expressed.” Forbes, 310 S E. 2d at 463 (quoting Duvall
255 S.E.2d at 473). And last is the principle that the intent to
bind a given piece of property nust be clearly expressed. See,
e.g., Gamons, 61 A 2d at 394; Edwards, 90 S.E 2d at 911; For bes,
310 S.E.2d at 462.

These principles conport wth our |aw See Belleview
Construction Co. v. Rugby Hall Community Association, Inc., 321 M.
152, 158 (1990) (restating rule favoring unrestricted use of
property); denn v. Mayor and City Council of Baltinore, 67 M.
390, 400 (1887) (quoting Morris v. Harris, 9 GIlI. 20, 27 (1850))
(“*Al'l  covenants that arise from inplication of law, are
necessarily controlled or annulled by other express covenants
between the parties.’”); Maryland Trust Co. v. Tulip Realty Conpany
of Maryland, Inc., 220 M. 399, 409 (1959) (“[A] restrictive
covenant will not be extended by inplication beyond the origina
intent of the contracting parties so as to include an area not
clearly expressed in the agreenent or deed of the contracting
parties.”). Nor is the rule contrary to our case |law of inplied
reci procal negative easenents as di scussed above.

Consequently, we hold that when the restrictions that form or
forma part of, a general schene of devel opnent are contained in a

duly recorded docunent, which docunent describes the property to be
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So restricted, a presunption that the restrictions extend only to
the property thus described is thereby raised.

In the present case, the followng facts were established:
the initial “Lot Reservation Agreenent” provided a full release
from the sales contracts if the purchasers disapproved of the
covenants, at that point in tinme still to be drafted and recorded,;
the Declaration clearly indicated which property was included in
the common schene; the Declaration was recorded before any lots
were sold; and each of the appellees’ deeds incorporated the
Decl aration by reference.? Gven these facts, the presunption that
the Chapel Wods Il comon devel opnent schene is |imted to the
property described in the Declaration is not overcone. The trial
court erred in concluding that Lot 7 was part of the common

devel opment schenme and thus subject to its restrictions.

Interpretation of the Declaration’'s Covenants and Restrictions

Having ruled that Lot 7 is not subject to the restrictive
covenants as part of a general schene of developnent and,
consequently, not subject to the injunctive relief offered by the
trial court, we note that the succeeding analysis applies only to

Lot 8.

2Each “Agreenent of Sale” also apparently included a copy of
the Declaration. The table of contents of the copy of the
Agreenent included in the record lists the Declaration, but the
Agreenent does not include a separate copy of the Declaration.
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The trial court concluded that section 4.1.1.(b) of the
Decl aration prohibited the subdivision of any existing lot for the
purpose of erecting nore than one structure in evasion of the
restrictive covenant. Section 4.1.1.(b) reads as foll ows:

[NNJo Lot may contain nore than one detached
residential Structure at any tinme (which
Structure nust be a residential Structure, may
constitute not nore than one Dwelling, and may
be used as a residence at any one tinme by not
nore than one famly).
The trial court relied in its conclusion on Belleview, which
presented a case simlar to the one at bar. W agree.

In Belleview, the Court of Appeals dealt with a conflict
arising fromthe subdivision, by property owers, into two |ots of
a single encunbered |ot. The property owners conveyed the
resulting lots -- one with a previously erected dwel ling, the other
uni nproved -- to a devel oper who proposed to build a dwelling on
the wuninproved |ot. The building plan was rejected by the
community association on the grounds that it violated the
restriction on the original lot that “only one single famly
dwelling for private residence purposes shall be erected on each
lot.” The Court affirmed the trial court and the Court of Speci al

Appeal s, and concl uded:

We think it is clear the limtation that “only

one single famly dwelling . . . shall be
erected on each lot” refers to each |ot
conveyed by the devel oper. The deed of

covenants nmade specific reference to the
intention of the developer to “sub-divide a
certain portion of [a] tract of land into lots
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for sale to the public.” The deed further
provides that “all lots of ground sold out of
the . . . tract shall be subject to the .
covenants, conditions, and restrictions :
7 The restrictions were for “the nutual
benefit to be derived by the devel opers and
the purchasers.” The general plan of
devel opnent was for an attractive and
desirable community consisting of |lots of
substantial but varying sizes, with little or
no repetition in shape. Though cont enpl at ed,
and soon to be put in place, there were no
zoni ng or subdivision regulations controlling
this portion of Anne Arundel County at the
time the original covenants were recorded.
The devel oper who conceived the community, and
t hose who bought fromhim had every right to
rely upon the carefully conceived plan of
devel opnent, and to rest assured that the lots
created by the developer and to which the
restrictions attached, would not subsequently
be divided into such pieces as mght satisfy
zoni ng and subdi vi si on regul ati ons whi ch m ght
thereafter be adopt ed.

Bel l eview, 321 MJ. at 158-59 (alterations in original) (footnote
omtted). We believe that this conclusion, nutatis nutandis,
applies in the present case as well.

The appellants challenge the trial court’s conclusion with
several argunents. First, they assert that subdivision is
permtted under the Declaration. Wthout so holding, we do not
necessarily disagree. W do not think, however, that permtting
t hat concl usi on woul d advance the appellants’ ultimte argunent.
Subdi vision may be permtted; building “nore than one detached
residential Structure” per original lot is not. As the Belleview
Court approvingly paraphrased the holding of the trial court,

“al though an owner mght lawfully subdivide an original lot in
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accordance wth county regulations, that did not create a right to
construct an additional dwelling prohibited by the restrictive
covenants.” Id. at 156.

The appellants then argued that the rel evant provisions of
the Decl aration, taken together, denonstrate that the restriction
of one dwelling per |lot does not refer to the original lots. W
di sagr ee. Section 2.1 of the Declaration provides that “[t]he
Property [defined in section 1.13 and Exhibit A as Lots 1-5 and 8-
25] shall contain twenty-four (24) residential lots (‘Lots’). Each
Lot shall be known by a nunber corresponding to the nunber shown
with respect to it on the Community Plat.”® Section 2.2 says that
“[t]he location, dinensions and configuration of each Lot within
the Community are shown on the Cormunity Plat.” The Comunity Pl at
is defined in section 1.3 by reference to specific, nunbered plats
in the Howard County |and records. Against these rather specific
descriptions, the appellants point to section 1.8, which defines
“Lot” as “any plot of |land now or hereafter shown on the Community
Plat, together with all buildings and inprovenents thereon,” and
section 7.5.3, which allowed any owner “to anend the Comunity Pl at
Wi th respect to those Lots owned by such Omer w thout the consent

of any other Omer, so long as such anendnent conplies with all

3The appellants admtted in oral argunment that this nunber
created an anbiguity, particularly given the fact that Exhibit A
whi ch defines the “Property,” lists only twenty-three lots. W
consider it a drafting error, which should be read as “twenty-
three (23).”
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| aws, ordi nances, rules and regulations of the County and the State

of Maryl and.”

The appellants read these provisions to permt unlimted
resubdi vision, so long as it confornmed to zoning and other | egal
requi renents. The appell ees read them ot herw se.

In construing the nmeaning of a restriction on
the use of land, the court nust determ ne the
intent and purpose of the parties at the tine
t he agreenent was nmade, which is a question of
fact. |In making that determ nation the court
nmust consider the |anguage of the instrunent

itself, giving the words their ordinary and
general | y under st ood neani ng .

Metius v. Julio, 27 Ml. App. 491, 498, cert. denied, 276 M. 747
(1975). The court below resolved this apparent conflict between
the rather firmdescriptive provisions of the Declaration and the
ot her, anmendnent-oriented provisions this way:

The intention of the parties as it appears or

isinplied fromsaid provision is that any | ot

owner or the Declarant would not be required

to seek approval for an anmendnent of the

Communi ty Pl at solely to acconmpdate

necessary adjustnents to lot lines (or other

m nor deviations from the Comunity Plat)

which may arise during the course of

devel opnent or hone construction.
The trial court based this interpretation on the clear |anguage of
the Declaration. W wll not disturb the trial court’s concl usions
of fact, based on the evidence presented, unless they are clearly
erroneous. Mi. Rule 8-131(c); see also Shallow Run Limted
Partnership v. State H ghway Adm nistration, 113 MI. App. 156, 173-

74 (1996). We do not find them so.
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Finally, the appellants sought to distinguish the present case
from Bel |l evi ew. They noted that the conplainants in Belleview
originally bought into a covenant systemthat was erected in 1952,
bef ore the zoning code of the county had been passed, whereas in
the instant case the appell ees purchased their lots with know edge
of the existence of a system of zoning, a system that the
appel | ants suggest could be used to change the size of lots in the
comuni ty. The appellants neglect to note that the Belleview
covenants were renewed by a mpjority of the lot owners in 1982,
| ong after zoning was introduced and before the resubdivision was
attenpted and the construction proposals nade. Belleview, 321 M.
at 155.

The appellants also point to the fact that the Belleview
covenants were changed in the 1982 extension and anendnent process,
dropping a clause prohibiting nore than one dwelling per |ot
“Wthout the witten permssion of ‘THE DEVELOPERS,’” thus
implying that resubdivision had once been contenplated, but
subsequently disal |l owed. The Court did not address the
significance of this change, but did note that during the
amendnent process the comrunity association “was substituted for
t he devel oper as the party having authority to approve plans for
construction, to grant variances from set-back requirenments, to

approve fences, and the like.” | d. In any event, the Court
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concl uded that, whether it |ooked at the original covenants or the
anended ones, “the result is equally clear.” 1d. at 159.

Again, the appellants attenpt to distinguish Belleview on the
ground that there had been no resubdivision of any of the
comunity’s lots, whereas, in the present case, one |lot was
actual ly resubdi vided and a house built on the resulting uninproved
| ot. That fact was not, however, dispositive for the Belleview
Court, which found that it nerely “furni shes additional evidence”
for construing the covenants. 1d. at 160.

Finally, the appellants point out that the Belleview Court
di sti ngui shed several foreign cases wherein other courts found that
provisions requiring mnimum/lot size were indicative of an intent
to allow resubdivision. | d. The appellants suggest that the
m ni mum house si ze provision of the Declaration (section 4.1.1(c))
serves the sane function. The appellants are forced to admt,
however, that the Declaration contains no mnimm |ot size
provi sion, just as the covenants in Belleview did not.

In sum the appellants have persuaded us neither that
Bel | evi ew does not control nor that the trial court erred in its
conclusion with regard to the interpretation of the restrictive

covenants and their application to Lot 8.

The Effect of Subdivision Approval Upon Restrictive Covenants
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The appellants argue that the appellees’ attenpt to enforce
the restrictive covenants with regard to the proposed resubdi vi sion
was noot because Howard County had given approval to the
appel l ants’ subdi vision plan and they had recorded the appropriate
plats. In nmaking this argunent, the appellants have m sunder st ood
the principle that zoning regulations and restrictive covenants are
two concurrent but separate systens of |aw.

In Perry v. County Board of Appeals for Mntgonery County, 211
M. 294 (1956), the Court of Appeals addressed an argunent by
property owners who were appealing the zoning decision of a county
board of appeals. The appellant property owners argued that the
zoni ng board of appeals should have taken account of restrictive
covenants covering the property in question, particularly in [ight
of a section of the county zoning ordinance that provided that the
ordinance would not interfere with covenants and other such
agreenents. The Court rejected that argunent, concl uding:

This part of the zoning ordinance does not
say, nor should it be taken to nean, that the
rest of the ordinance nmust not be adm nistered
and decisions made under it, solely on the
basis of its own provisions. The ordi nance
does not override or defeat whatever private
rights exist and are legally enforceabl e, but
neither is it controlled in its workings or
effects by such rights. The enforcenent of
restrictive covenants is a matter for the

exercise of the discretion of an equity court
in the light of attendant circunstances.

Id. at 299-300. Provided that private covenantal rights do not

violate |ocal governnental |and use restrictions, the land use
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restrictions will not affect the private covenantal rights. See
Martin v. Winberg, 205 M. 519, 527-28 (1954) (“Contractual
restrictions are neither abrogated nor enlarged by zoning
restrictions.”). Therefore, notw thstanding |ocal governnenta
approval of a resubdivision plan, injunctive relief is entirely
appropriate for violations of private covenants and restrictions,
as we have found in the past. See Souza v. Colunbia Park and
Recreation Association, Inc., 70 Md. App. 655, 657 (1986), cert.

deni ed, 310 Md. 130 (1987).

Concl usi on

Because we have held that Lot 7 is not part of the common
devel opnent schene and have upheld the trial court’s interpretation
of the restrictions found in the Declaration with regard to Lot 8,
we need not reach the appellants’ final contention that the Chapel
Woods 111 resubdivision as proposed would cone within the Chape
Wods |1 common devel opnent schene.

In summary, we reverse the trial court’s grants of declaratory
and injunctive relief with regard to Lot 7. W affirmthe trial
court’s ruling with regard to the interpretation of the restrictive
covenants contained in the Declaration, and we affirmthe grants of
declaratory and injunctive relief with regard to Lot 8.

JUDGVENT AFFIRVED [IN PART AND
REVERSED | N PART.
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COSTS TO BE DI VI DED EQUALLY BETWEEN
APPELLANTS AND APPELLEES.
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