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Al though the instant appeal enmanates from a divorce
proceedi ng, the principal issue raised is the authority of the
Chancell or to detern ne whether |egal fees accrued and owed to
the guardian ad litemconstitute child support or sinply |egal
fees, no different from |l egal fees awarded by the court to a
husband or wife in any divorce proceeding in which issues
involving the best interest of mnor children are litigated
Recogni zing that the authority to make this determ nation
reposes with the legislature, should this Court construe a
statutory enuneration of what constitutes child support as a
statenent that a conspicuous and substantial expense omitted
fromthat list, i.e., the legal fees payable to a guardi an ad
litem was not intended to be child support? Should we decide

that the General Assenbly’s action evidences an intent to
relegate guardian ad litem fees to the status of other |egal
fees, woul d any designation that such fees are child support by
this Court constitute establishment of public policy, which is
only within the purview of the legislature, in the first
i nstance, and, in the absence of |egislative pronouncenent, the
Court of Appeal s?

I n answering these and related questions, we are m ndful
that the trial court’s designation of I|egal fees as child
support is not inconsequential and thus inplicates public policy

consi derati ons. For exanple, the <court’s designation is
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determ nati ve of whether one may be inprisoned for contenpt for
failure to pay the amunt owed and whether, as in the case at
hand, the debtor’s wages may be garni shed from federal pension
benefits. En route to our disposition of the instant appeal, we
are called upon to consider the interrelation, pursuant to the
Supremacy Clause, of State law and a relevant federa
regul ation. We do not express any view herein with respect to
what obligations should be favored and we reiterate and
underscore that the best interest of the child is always
paranmount in any judicial determ nation of custody, support, and
other matters involving mnor children. Wat is at issue in the
case at hand is whether the |egislature has evidenced an intent
to include as child support the | egal fees of counsel appointed
to represent the interests of the mnor child. In the final
analysis, it is within the province of the | egislature to decide
t hat characterizing such | egal fees as child support serves to
pronmote the best interests of the child.

Appel | ant Robert Martin M|l er and appellee Mary Eli zabeth
M1ler, husband and wife, were parties to a contentious divorce
di spute in the Circuit Court for Montgomery County. Of the many
issues involved, the nobst intensely Ilitigated were those
surroundi ng the cust ody of Joseph, the parties’ minor child. As

aresult, the trial court appointed David S. Gol dberg, Esquire,
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as guardian ad litemto protect the best interests of the child.
This appeal pertains to the attorney’'s fees recovered by
ol dberg from his appointnent on August 6, 1999 wuntil his
removal on March 26, 2001

On Novenber 8, 1999, Col dberg pl aced the parties’ settl enment
agreenent regardi ng custody and visitation on the record. On
November 17, 1999, Coldberg filed a Petition for Allowance of
Counsel Fees, which the trial court granted by an order dated
Decenmber 27, 1999. Pursuant to that order, Gol dberg received an
award of $8,581.50 for time worked through Novenber 8, 1999.

On February 18, 2000, appellee filed a Mtion for
Modi fication of Custody and Ot her Relief. Shortly thereafter,
on April 3, 2000, she sought to conpel a nental exam nation of
appellant, to which Goldberg filed a response. At a status
conference held on April 12, 2000, the trial court explained
that the Fam |y Law Account, which had been the source of funds
for Coldberg’'s initial award, could not be accessed unless
ol dberg was fornmal ly reappoi nted as guardian ad litem At that
poi nt, appellant’s counsel stated that his client would not
consent to Gol dberg’s reappointment. Days |ater, appellee filed
a Petition for Reappointnent of Guardian Ad Litem and Custody
Eval uator, which was granted by the trial court by order dated

June 2, 2000.
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On Septenmber 7, 2000, CGoldberg filed a Petition for
Al | owance of Counsel Fees (From and After Decenber 1, 1999),
whi ch appel | ant opposed. The petition was granted COctober 19,
2000, with the order to be submtted at a later date after a
second hearing schedul ed for February 23, 2001. On February 27,
2001, after hearing the argunents of the parties, two judgnents
were entered in favor of Gol dberg — one agai nst appellee in the
amount of $7,387.52 and anot her agai nst appellant in the anount
of $14,340.48. Appellant filed an appeal on March 23, 2001.

On March 8, 2001, Gol dberg wote a letter to the trial court
requesting the entry of a supplenental order regarding his
attorney’s fees. Speci fically, he sought an order
characterizing his awards as child support. The trial court
granted his request, entering two orders dated March 26, 2001.
The first order declared that Gol dberg’s attorney’ s fee awards,
dat ed Decenber 27, 1999 and February 27, 2001, were “intended to
be in the nature of child support recoverable for the support
and benefit of the said mnor child and within the definition of
‘“[c]lhild [s]upport’ as set forth in 5 C F. R 8§ 581.102(d).” The
second order term nated Gol dberg’ s appearance as guardian ad

litem Wthin ten days, appellant nmoved to vacate the

suppl enent al orders. The nmotion was denied and, on April 24,

2001, appellant filed this tinely appeal.
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Appel | ant presents three i ssues on appeal, which we restate
for clarity! as foll ows:
| . Did the trial court possess the
authority to anend its Decenber 27,
1999 order awarding attorney’s fees?
1. Did the trial court possess the
authority to characterize an award of

attorney’s fees to a guardian ad |litem
as child support?

L1, Did the trial court possess the

authority to award attorney’s fees

to Gol dberg for services rendered

from Decenmber 1, 1999 until March

26, 20017

We answer questions | and Il in the negative and question
1l inthe affirmtive. W therefore reverse the trial court’s
suppl enental order and remand for further proceedi ngs consi st ent

with this opinion.

DI SCUSSI ON

Appel l ant contends that, pursuant to Md. Rule 2-535, the
trial court did not have the authority to revise its Decenber

27, 1999 judgnent in favor of Col dberg because Gol dberg’s letter

1Because it allows for a clearer anal ysis, we have reordered
the issues as presented by appellant in his brief. W wll
first answer question | (argunent Il in appellant’s brief), then
gquestion Il (argunment | in appellant’s brief).
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to the court was not filed until March 8, 2001. Gol dberg
concedes that nore than thirty days passed between Decenber 27,
1999 and March 8, 2001, but contends that, because it was filed
within thirty days fromthe entry of the trial court’s February
27, 2001 order, the court possessed the necessary revisory
power. Gol dberg argues in support that

[the trial court] was asked to decide
whether or not the fees awarded to the

guardian ad litem were child support for
purposes of 5 C.F.R 8§ 581.102(d). [Its]
response was in the affirmative. It would

make no | ogical sense to conclude that the
fees awarded in the [February 27, 2001
order] were in the nature of child support,
but that the fees awarded in the [December
27, 1999 order] were not.

We disagree with this rationale.

“The Maryland Rules of Procedure attenpt to bal ance the
court’s need for finality against the parties’ desire for
substantial justice. Thus, the Rules permt the judge to revise
a judgnent[,] but only under certain specified conditions.”

O fice of People’ s Counsel v. Advance Mobil ehome Corp., 75 M.

App. 39, 44 (1988). Pursuant to Rule 2-535(a),

[o]n notion of any party filed wthin
[thirty] days after entry of judgnent, the
court may exercise revisory power and
control over the judgnent and, if the action
was tried before the court, my take any
action that it could have taken under Rule
2-534.
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Al t hough Gol dberg’s letter was not a notion to revise per se, we
neverthel ess address it as a motion filed under Rule 2-535.
Pickett v. Noba, Inc., 114 Md. App. 552 (1997). *“If the notion
is made within [thirty] days of judgnent, ‘the trial court
possesses an extrenely broad power of revision. . . .7
Peopl e’ s Counsel, 75 Md. App. at 44. The key word, however, is
“judgnment.” Gol dberg would have us hold that the rules permt
a trial court to exercise its revisory power, as long as the
nmotion is made within thirty days of any order; however, such a
reading “flies in the face of the inport of the rule and the
cases that have developed under that rule.” Id. at 46.
Therefore, as stated in our holding in People s Counsel, supra,
we decline to allow a trial court to revise a judgnment if the
motion to alter or anmend is not made within thirty days of the
obj ecti onabl e judgnent. See id. In order to have had the
Decenber 27, 1999 award nodified or suppl enented, Gol dberg woul d
have had to file a nmotion within thirty days of that date or
bef ore January 26, 2000. Because the notion was not filed until
March 8, 2000, however, the trial court’s nmodification of its

Decenber 27, 1999 award of attorney’'s fees was a nullity.?2 W

2Pursuant to Rule 2-535(b), a party who does not file a
motion to revise within thirty days of the entry of judgnent may
nevertheless request a revision on the grounds of *“fraud,
m stake, or irregularity.” Because ol dberg does not raise

(continued...)
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therefore reverse the trial court’s judgnent entered March 26,
2001 in part. Goldberg’ s Decenber 27, 1999 award of attorney’s
fees is not “to be in the nature of child support recoverable .

within the definition of ‘[c]hild [s]upport’ as set forth in

5 C.F.R §§ 581.102(d).”

13

Appel | ant contends that the trial court did not possess the
power to characterize Goldberg’'s award of attorney’s fees as
child support, because Maryl and | aw has established only a smal |
nunmber of “specifically enunerated categories of expenses [that]
may be deemed child support expenses.” Attorney’s fees,
appel  ant concl udes, have not been included in that short |ist.
ol dberg counters that the actions of the trial court were

authorized by 11 U.S.C. § 523(a)(5) and 5 CF.R § 581.102(d),

2(...continued)
t hese grounds as a basis for his notion, however, we decline to
di scuss them

SUnder t he above anal ysis, the court possessed the authority
to nmodify its February 27, 2001 award if, in its discretion,
such a nodification was warranted. See Cromaell v. Ripley, 11
Md. App. 173 (1971). The exercise of this discretion under Rule
2-535 will not be disturbed unless clearly shown to have been
abused. Hardy v. Metts, 282 Md. 1 (1998). Because we perceive
no abuse of discretion, the trial court’s nodification of the
February 27, 2001 award was valid and, as a result, we wl]l
di scuss the nerits of appellant’s second issue as it pertains to
t hat award only.
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whi ch provide for the garni shnent of wages for the paynent of
child support. We disagree with Gol dberg’s position that 11
U.S.C. 8 523(a)(5) governs the case at hand. W are persuaded,
however, that, in conformty with 5 CF. R 8§ 581.102(d), the
|l egal fee of a guardian ad litemis not included as one of the
expenses expressly deemed by the Mryland legislature to
constitute child support. It was, therefore, an abuse of
di scretion for the trial court to so characterize the | egal
f ees.

The Supreme Court has “held repeatedly that state | aws can
be pre-enpted by federal regulations as well as by federa
statutes.” See Hillsborough County v. Automated Medical

Laboratories, Inc.,4 471 U S. 707, 713 (1985)(citing Capital

4'n explicating the effect of the Supremacy Cl ause of the
U.S. Constitution and the manner in which federal |aw my
preenpt a field, the Hillsborough Court explained:
It is a famliar and well-established principle
that the Supremacy Clause, U S. Const., Art. VI, cl.
2, invalidates state laws that "interfere with, or are
contrary to," federal law. G bbons v. Ogden, 9 Wheat.
1, 211 (1824) (Marshall, C. J.). Under the Supremacy
Cl ause, federal | aw nmay supersede state |law in several
di fferent ways. First, when acting wthin
constitutional limts, Congress is enpowered to pre-
enpt state law by so stating in express terns. Jones
v. Rath Packing Co., 430 U.S. 519, 525 (1977). 1In the
absence of express pre-enptive | anguage, Congress’|[s]
intent to pre-enpt all state law in a particular area
may be inferred where the schene of federal regul ation
is sufficiently conprehensive to make reasonable the
inference that Congr ess "left no roont for
(continued...)
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Cities Cable, Inc. v. Crisp, 467 U S. 691, 699 (1984); Fidelity
Federal Savings & Loan Assn. v. De | a Cuesta, 458 U. S. 141, 153-
154 (1982); United States v. Shimer, 367 U S. 374, 381-383
(1961)). Pre-enption, however, only “invalidates state |aws
that ‘interfere with, or are contrary to,’ federal law.” I|d. at

712 (citing G bbons v. Ogden, 9 Weat. 1, 211 (1824)).

4C...continued)

suppl enmentary state regul ation. Rice v. Santa Fe
El evat or Corp., 331 U.S. 218, 230 (1947). Pre-enption
of a whole field also wll be inferred where the field
is one in which "the federal interest is so dom nant
that the federal system will be assuned to preclude
enforcenent of state laws on the sane subject.”
| bid.; see Hines v. Davidowtz, 312 U S. 52 (1941).

Even where Congress has not conpletely displaced
state regulation in a specific area, state law is
nullified to the extent that it actually conflicts
with federal Jlaw. Such a conflict arises when
"conpliance with both federal and state regulations is
a physical inpossibility,” Florida Line & Avocado
Growers, Inc. v. Paul, 373 U S 132, 142-143 (1963),
or when state law "stands as an obstacle to the
accompl i shment and execution of the full purposes and
obj ectives of Congress,”" Hines v. Davidow tz, supra,
at 67. See generally Capital Cities Cable, Inc. v.
Crisp, 467 U. S. 691, 698-699 (1984).

We have held repeatedly that state |aws can be
pre-enpted by federal regulations as well as by
federal statutes. See, e.g., Capital Cities Cable,
Inc. v. Crisp, supra, at 699; Fidelity Federal Savings
& Loan Assn. v. De |la Cuesta, 458 U S. 141, 153-154
(1982); United States v. Shiner, 367 U.S. 374, 381-383
(1961). Al so, for the purposes of the Suprenmacy
Cl ause, the constitutionality of |ocal ordinances is
analyzed in the sanme way as that of statew de | aws.
See, e.qg., City of Burbank v. Lockheed Air Term nal,
Inc., 411 U. S. 624 (1973).
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Therefore, in order to hold, as Goldberg wurges, that 5
C.F.R 8 581.102(d) is controlling in the instant case, we nust
necessarily conclude that Maryland law interferes with or is
contrary to federal |aw concerning the garnishnment of wages in
the collection of child support. The pertinent federal law, in
our view, does not conflict with Maryland |aw. W expl ain.

In his brief, appellant relies on 5 CF.R 8§ 581.102(d) as
it appeared prior to the March 26, 1998 anendnents pronul gated
by the O fice of Personnel Managenent (OPM. In the version
upon whi ch appellant relies, child support was defined as

periodi c paynents of funds for the support
and mai ntenance of a child or children, and
subject to and in accordance with State or
| ocal law, includes, but is not limted to,
paynents to provide for health care,
education, recreation, clothing, or to neet
ot her specific needs of such a child or
children; the term also includes attorney’s
fees, interest, and court costs, if they are
expressly made recoverabl e under a decree,
order, or judgnent issued in accordance with

applicable State or local |aw by a court of
conpetent jurisdiction.

5 CF.R § 581.102(d)(1980).

In the OPM s revision of 5 C.F. R 8§ 581.102(d), however, the
| anguage in italics above was excluded. The anmended version of
the regulation defines child support as

the amounts required to be paid for the
support and mai ntenance  of a child,

including a child who has attained the age
of mpjority under the law of the issuing
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State, or a child and the parent wi th whom
the child is living, which provides for
nonet ary support, health care, arrearages or
rei mbursenment, and which nmay include other
related costs and fees, I nt er est and
penalties, income wthholding, attorney’'s
fees, and other relief.

5 CF.R 8 581.102(d)(1998) (enphasi s added).

As noted by appellant in his reply brief, however, the OPM
revision al so i ncl uded an addi ti onal section, 5
CF.R 8 581.307, entitled “Conpliance with Legal Process
Requiring the Payment of Attorney Fees, Interest, and/or Court
Costs,” which states, in relevant part:

Before conmplying with |egal process that
requires w thholding for the paynent of
attorney fees, interest, and/or court costs,
the governnmental entity nmust determ ne that
the |egal process neets both of the
foll owi ng requirenents:

(a) The legal process nust expressly provide
for inclusion of attorney fees, interest,
and/or court costs as (rather than in
addition to) child support and/or alinony
paynments;

(b) The awardi ng of attorney fees, interest,
and/ or court costs as child support :
must be within the authority of the court,
authorized official, or authorized State
agency that issues the |egal process. |t
wi Il be deenmed to be within the authority of
t he court, aut hori zed of ficial, or
aut horized State agency to award attorney
fees as child support and/or alinmony if such
order is not in violation of or inconsistent
with State or local law, even if State or
| ocal |aw does not expressly provide for
such an award.
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(Enphasi s added.) O herw se stated, a court has the authority
to characterize attorney’s fees as child support in the absence
of express state statutory authority, but there is no such
authority if it conflicts with State | aw.

Pursuant to subsection (a) above, a state statute “nmust
expressly provide for inclusion of attorney fees . . . as .
child support,” and may not be stated as an “addition to” a
child support award. We look to the relevant Maryl and statute
for guidance. Maryl and Code (1999 Repl. Vol.), Fam Law
(F.L.) & 12-204, entitled “Determnation of Child Support
Cbligation,” provides that “[t] he basic child support obligation
shall be determined in accordance with the schedul e of basic
child support obligations [the “Guidelines”]. . . .” F.L. 8 12-
204(a). As we have previously explained, “there is a rebuttable
presunption that the amount of child support which would result
fromthe application of the child support guidelines . . . is
the correct amount of child support to be awarded.” Horsley v.
Radi si, 132 Md. App. 1, 24 (2000)(citations omtted). Because
F.L. 8§ 12-204 fails to expressly provide for the inclusion of
attorney’s fees in a child support award, the characterization
of such as child support fails to conply with the rel evant | egal

processes, as set forth in 5 C.F.R § 581.307(a).
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A parent’s basic financial obligations may be increased,
however, to cover certain specifically enunmerated expenses, such
as “child care expenses,” see F.L. 8§ 12-204(g), “extraordi nary
medi cal expenses,” see F.L. § 12-204(h), and *“school and
transportation expenses,” see F.L. 8 12-204(i). In Horsley, we

concluded that “the plain and unanmbi guous | anguage of the
statute authorizes the court to supplenment the Guidelines

obligation only for certain categories of expenses.

Horsl ey, 132 Md. App. at 26. In the case at hand, however, we

nmust determ ne whether we can infer, fromthe failure of the
State legislature to include attorney’'s fees in the list of
specifically enunmerated additional expenses, that such an
expense was intentionally omtted.

In addressing a simlar issue, the Maryland Tax Court,
unable to accept the State’'s argunment that specifically
enuner at ed exceptions in a federal statute were “surplusage and
not intended as an exhaustive list,” opined as follows:

[ T he State’ s argunent inplies that Congress
failed to accurately express its true intent
through the words it in fact wused in
drafting the statute. Although this is not
i npossible, we are highly reluctant to
attempt to second guess Congress. Unl ess
there is strong evidence of a m stake or

anbiguity we will not tanper with the plain
meani ng of the statute.
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Maryl and Nati onal Bank v. State Dept. of Assessnents & Taxati on,
M sc. No. 549 (Mwd. Tax Court, Dec. 13, 1985). In |ike manner,
we decline to hold that the |egislature contenplated further

exceptions to F.L. 8 12-204, yet failed to include themin the

final enmbodi ment of the [|aw. Rat her, we hold the
characterization of Jlegal fees as child support to be
“inconsistent with State or local Ilaw,” pursuant to 5

C.F.R § 581.307 and, therefore, invalid.

Faced with a dearth of textual directive, we enploy nornal
rul es of statutory construction. See e.g. Lindh v. Mirphy, 521
U.S. 320 (1997). One of those rules — negative inplication or
expressio unis est exclusio alteris — provides us with the
gui dance necessary to analyze the intent of the State
| egi slature. The phrase, neaning “the expression of one is the
exclusion of another,” was enployed by the Supreme Court in
Li ndh. There, the Court reasoned that, when Congress included
particul ar | anguage in one section of a statute, but omtted it
in another section of the same act, it could be presuned that
Congress acted intentionally and purposely in the disparate
i nclusion or exclusion. See id. See also Sandoval v. Reno, 166
F.3d 225 (3rd Cir. 1999).

It would appear that F.L. 8 12-103 would provide further

gui dance, as it pertains tothe trial court’s authority to award
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costs and counsel fees when a party to the divorce

(1) applies for a decree or nodification of

a decree concerning the custody, support, or

visitation of a child of the parties; or

(2) files any form of proceeding:

(i) to recover arrearages of child support;

(ii) to enforce a decree of child support;

or

(iii) to enforce a decree of custody or

vi sitation.
Reliance on this statute nmerely begs the question, however, as
it provides us with no nmore direction than F.L. 8 1-202, which
provides a court with the authority to “inpose agai nst either or
both parents [guardian ad Ilitenm fees.” The fact that
attorney’s fees may be i nposed agai nst either party to a divorce
proceedi ng does not support the guardian ad litenis position in
the case at hand. W are not concerned with the inposition of
attorney’s fees against either party, but the characterization

of such fees as child support.® The guardian ad |litem Gol dberg,

reported to this Court at oral argunent that his nationw de

SFamily Law 8§ 1-202 provides for the appointnent of a
guardian ad litem
In an action in which custody, visitation
rights, or the ampunt of support of a m nor
child is contested, the court may:
(1) appoint to represent the m nor
child counsel who may not represent any
party to the action; and
(2) inpose against either or both
parents counsel fees.
(Enmphasi s added) .



- 17 -
search had uncovered no decisions which had addressed the
guestion of atrial court’s authority to characterize | egal fees

as child support.®

The Court of Appeals of Texas, Fifth District, was faced
with a simlar question in Ex Parte Hi ghtower, 877 S.W2d 17
(Tex. 1994). In Hightower, a guardian ad |itemwas appointed to
represent the mnor child, pursuant to Tex. Fam Code
Ann. 8 11.10(c) (Vernon 1986), now codified at Tex. Fam Code

8§ 107.001 (Vernon 2000)." The trial court ordered respondent to

l'n our research on simlar statutes in the other forty-nine
states, we found several to have provisions which closely

resenble F.L. 8§ 1-202. M ssouri’s statute, for exanple,
provides that, “[i]n any court case or proceeding in which a
guardian ad litem is appointed by the court to safeguard the
interests of a mnor . . ., the court may enter judgnent in
favor of the guardian ad litem all owi ng reasonabl e conpensati on
for such guardian ad litem s services.” Mb. Rev. Stat. 8

514. 335 (2000). Simlarly, Utah provides that “[t]he court
shall assess all or part of the attorney guardian ad litem fees
. . . against the parties in a proportion the court determ nes
to be just.” Utah Code Ann. 8§ 78-7-45 (2000). The relevant
W sconsin provision directs that a “guardian ad litem shall be
conpensated at a rate that the court determ nes is reasonable.
The court shall order either or both parties to pay all or any
part of the conpensation of the guardian ad litem”™ Ws. Stat.
8§ 767.045 (2000). As with F.L. § 1-202, however, none of these
statutes expressly provide for characterization of such fees as
child support.

Texas Fam Code § 107.001 states, in relevant part, that
“[t]he court or an associate judge shall appoint a guardi an ad
litemto represent the interest of the child,” andis simlar in
substance to F.L. § 1-202.
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pay the guardian ad litem fees and costs “as child support and

as costs of the representation of the mnor child.” 1Id. at 19.

It was argued on appeal that the trial court incorrectly
characterized the fees as child support and, as a result, the
court erred in holding respondent in contenpt for her failureto
pay the fees. The guardian relied on Tex. Fam Code § 11.10(e),
now codi fied at Tex. Fam Code 8§ 107.015 (Vernon 2000), which

provides that a guardian ad litems

fees and expenses . . . my be
ordered paid by one or nore of
[the] parties, or the court or
associ ate judge my order one or
nore of those parties, prior to
final hearing, to pay the suns
into the registry of the
court or into an account
aut horized by the court for the
use and benefit of the attorney ad
litem

The | anguage of the Texas Code is analogous to F.L. 8 12-103 in
that it authorizes paynment for the services of a guardian ad
litem Like the relevant Texas statute, the Maryland statute
provi des that the fees may be i nposed agai nst either party, but,
as 8 11.10(e) did not support the argunent that attorney’s fees

constitute child support in Hightower, F.L. 8 12-103 does not
support the argunent of the guardian ad litemin the case sub

judice that attorney’s fees constitute child support.
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5C F.R 8§8581. 307 provides that, where a State statute does
not “expressly” provide for such an award, it will be deenmed
within the authority of the court to characterize attorney’'s
fees as child support. Froma literal reading of F.L. 8§ 12-204,
it would appear that the Maryland | egislature said nothing. It
is not that the General Assenbly did not say anything. By its
failure to include attorney’ s fees as one of the four enunerated
expenses for child support, the om ssion of such fees, in and of
itself, constitutes a statenent that the |legislature did not
intend for legal fees to be treated as child support. W deem
this omssion to be an inplicit statenent of the |law and hold
the characterization of attorney’'s fees as child support to be
in conflict with Maryland | aw.

Not wi t hst andi ng this det erm nati on, we not e,
parenthetically, the incongruity of a statutory schenme which
provi des for paynment for services a physician renders for the
benefit of the child, yet denies the sane status as to |egal
services provided. |In developing F.L. 88 12-101 to 12-204, the
| egi sl ature obviously sought to protect the best interests of
the child. I n establishing basic guidelines and specifically
enunerated additions thereto, it provided the support system
required to ensure that children would not suffer because their

parents separated or were never nmarri ed. We are concerned,
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however, that in spite of these legislative initiatives, the
best interests of the child, as well as other broader public
policy interests, may not be served.
Inlinre Blaemre, 229 B.R 665 (Bankr. M. 1999), the court

not ed t hat

several other circuits have considered [the

characterization of | egal fees for a

guardian ad litemas child support] and have

held that fees such as those at issue here,

payable to a third party on behalf of a

child . . . can be "as much for support as

payments nmade directly [to the child].”
ld. at 668 (citing In re Chang, 163 F. 3d 1138 (9th Cir. 1998);
In re Jones, 9 F. 3d 878 (10th Cir.)). Central to this

observation was the notion that “the best interest of the child
is an inseparable elenment of the child s f‘support.’” Id.
(citing inre Jones, 9 F. 3d at 881). W agree with this notion
and acknow edge the inconsistencies contained within a statute
that permts garnishnment to ensure the paynent of a child' s
medi cal expenses, yet disallows the sanme action to facilitate
the paynent of a child s guardian ad litem In a judicial
process where children whose parents are not together are often
|l eft unrepresented, the guardian ad |litem plays an essenti al
rol e.

At oral argunment before us, Col dberg stressed that it would

be difficult to enlist the services of court-appoi nted guardi ans



- 21 -

wi t hout the knowl edge that they could be assured that they would
be conpensated for services rendered. In support of this
argunment, Gol dberg cont ends t hat

[i]t can nmake no logical difference that

[a] ppellant’s child support obligation in

this case has taken the formof fees due to

a guardian ad litem rather than periodic

payments to the [a]ppellee pursuant to a

court order entered in conformty wth

Maryl and Child Support Guidelines.

The opposing viewis that the broad powers of the bankruptcy
courts are sufficient to protect guardians and to ensure they
recei ve conpensation for services rendered. Denying Gol dberg’s
claim insists appellant, will “nerely place [hin] in the sane
position as any other attorney seeking to collect fees froma
client. To reverse the anmended order will therefore not deprive
Gol dberg of entitlenent to fees earned, but will only affect the
manner in which he my seek to collect on the judgnent.”
Moreover, it is argued that guardians ad |litem may be protected
by requiring that the litigants contribute, in advance, to the
Fam |y Law Account fromwhich |legal fees will be wi thdrawn. The

Hi ght ower court applied precisely this reasoning when it stated:

The [guardian] ad litem also argues that,
unless we permt enforcenment of ad litem
fees by contenpt, there is no avenue to
protect ad litems fromparents who refuse to
pay for the ad Ilitens’ services. We
di sagr ee.
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The trial court may order the parents to
deposit funds into the registry of the court
or into an account to defray future ad litem

fees and expenses. The ad litem may secure
a judgnment for the unpaid fees and expenses.
Al t hough section 11.10(e) authorizes an
award of attorney’'s fees and costs agai nst
relator, we hold the wunpaid fees and
expenses is a debt and not child support.
The trial court abused its discretion
because it inproperly applied the lawto the
facts. We hold the trial court did not have
authority to enforce paynent of the fees and
expenses by contenpt.

Hi ght ower, 877 S.W2d at 21 (citations omtted). In the case at
hand, the guardian ad litemis attenpting to place hinself in a
superior position to general creditors. Thi s suggestion was

rejected by the Hightower court inits statement that “[t] he ad
litem . . . may pursue any renedy available to a judgnent
creditor for collection of the judgnent.” Id. W deemthis to
be an explicit declaration by the Texas court that a guardi an ad
litem should be in the same position as any other judgnent

creditor seeking to collect on a judgnent. Enphatically and

unequi vocal ly, we hol d the unpaid fees and expenses is a
debt and not child support” is how the Texas Court of Appeals
desi gnat ed guardian ad litem counsel fees.

Parenthetically, we point out that the Hi ghtower court

ultimately held that “the trial court abused its discretion in

determ ning the [guardian] ad litemfees and expenses are child
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support,” id. at 19, because it “did not have authority to
enf orce paynment of the fees and expenses by contenpt.” 1d. at
21. Just as characterizing the guardian’s fees as child support
in H ghtower wuld have subjected relator to contenpt
proceedi ngs, thereby greatly enlarging the available |egal
recourse against her, the legal recourse of the guardian ad
litemin the case at hand woul d have dramatically transnuted t he
character of the proceedi ngs agai nst appellant. W deem such a
characterization to be inpermssible, in |light of the rel evant
Maryl and | aw.

Regardl ess of the substantial argunents advanced by both
si des, however, we are constrained to hold that it is within the
provi nce of the General Assenbly to pronounce that a guardian’s
| egal fees constitute child support. In the absence of an
enactnment by the | egislature which would authorize atrial court
to characterize attorney’ s fees as child support, there exists
no such authority under State |aw. We therefore reverse the

judgnment of the trial court.

Finally, appell ant contends that the trial court erroneously
awar ded Gol dberg attorney’s fees for services rendered after his

term nation, but before his reappointnent. He contends that
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Gol dberg’s obligations were termnated thirty days after the
Decenmber 3, 1999 entry of judgnment, pursuant to Ml. Rule 2-
132(d), and were not reinstated wuntil the trial court
reappoi nted himas guardian ad litem on June 2, 2000. Gol dberg
counters that his services were not termnated until the trial
court’s March 26, 2001 order and that he should receive
conpensation for services rendered after Decenber 1, 1999.
As st ated above, Gol dberg read into the record on Novenber
8, 1999, the parties’ resolution regarding custody and
visitation. At that tinme, he stated that “[t] he parties have
bot h deci ded that | should remain as guardian ad litem and I am
happy to do that,” l|ater adding that he and Mary Donahue, the
custody evaluator, were to select a therapist for Joseph in the
near future and that he would continue to remain involved
should the parties require nediation.? When asked whet her
anything had been omtted, appellant’s counsel responded,
“Sounds good to nme.” ol dberg also responded, “That is it.” On

Decenber 3, 1999, the trial court’s subsequent order

8'n his brief, appellant m srepresents the agreenent between
the parties, stating that “[i]t should al so be noted that in the
settl ement agreenent nenorialized on Novenmber 8, 1999, counsel
for [a] ppellant indicated that Goldberg was to continue on in
t he capacity of nmedi ator not as guardian ad litem” As provided
above, Gol dberg announced that he woul d conti nue in the capacity
of guardian ad litem and appellant’s counsel did not object.
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incorporating a transcript of the oral agreenent was entered.

Squabbl es bet ween appel | ant and appel | ee conti nued after the
entry of the Decenmber 3, 1999 judgnment. As a result, Goldberg’'s
i nvol venment in the case continued as well. Appellee proceeded
to file two notions subsequent to the December 3, 1999 entry of
the order of the trial court — a Mdtion for Mdification of
Custody and Ot her Relief, dated February 18, 2000 and a Mbtion
to Conpel Mental Exam nation, dated April 3, 2000. ol dberg
filed a Response of Guardian Ad Litemto Plaintiff’s Mtion To
Conpel Mental Exam nation shortly thereafter

At an April 12, 2000 hearing, the follow ng dialogue
occurred:

THE COURT: Well, | know it is in the
transcript that you are going

to be r et ai ned as t he
guardian ad litem

[ GOLDBERQ : Okay.

THE COURT: However, there is an issue
regardi ng paynent of t he
guardian ad litem fees[,]
because t hat i's not
determi ned[, ] because

certainly the [clourt is not
going to pay it based on the
agreenent of the parties to
conti nue you.

[ GOLDBERQ : Ckay.
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THE COURT: So, therefore, if you are
asking the [c]lourt to pay
this, then you are going to
need to be reappointed by the
[c]ourt. That is nunmber one,
and an appropriate notion
shoul d be made by t he
parties.

ol dberg contends that the trial court “was in error in
suggesting that a reappointnent was necessary[, because] the
[c]ourt’s [o]rder of Decenber 3, 1999, .incorporating the
transcri pt of the November 8, 1999 hearing, constituted an order
continui ng the appoi ntment of the guardian ad litem No further

action should have been required.” W agree. The trial court’s
order of Decenber 3, 1999 enbodied all terms of the agreenent
read into the record. This included the continued services of
ol dberg as guardian ad |litem and nediator, if necessary. As
evi denced by his continued i nvol venent in the case from Decenber
1, 1999 wuntil the trial court’s order dated March 26, 2001,
ol dberg prompted the best interest of Joseph at all tines,
mai ntai ni ng his obligations as guardian ad litem Consequently,
the trial court properly awarded attorney’'s fees in the anount
of $14,340.48 for services rendered from Decenber 1, 1999 until

March 26, 2001.

JUDGMENT OF THE CI RCU T
COURT FOR MONTGOMERY COUNTY
AFFI RVED | N PART AND
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REVERSED | N PART; CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
THI'S OPI NI ON.

COSTS TO BE PAI D TWO- THI RDS

BY GUARDI AN AD LI TEM AND
ONE- THI RD BY APPELLANT.



