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In this case, we nust determ ne whether Curtiss B. Mtchell,
appellant, is the beneficiary of a valid contract of life
i nsurance issued by the “AARP Life Insurance Program New York
Life Insurance Conmpany” (“New York Life”),! appellee. On
Septenmber 17, 1999, after New York Life refused to pay appel |l ant
the death benefit of $15,000 allegedly due under the life
i nsurance policy that he procured for his |late father, George
Mtchell,? appellant filed suit in the Circuit Court for
Mont gonery County. Appel | ee subsequently noved for summary
j udgnment on January 31, 2000, claimng that no life insurance
coverage existed when George died, and therefore appellant was
not entitled to the insurance proceeds. The trial court granted
sunmary judgnent to New York Life on March 28, 2000. On April
10, 2000, appellant filed a notion to alter or amend, which was
deni ed on May 22, 2000.

Appel l ant, who is pro se here, as he was bel ow, presents two

1 Appel | ant sued “AARP Life I nsurance Program New York Life
| nsurance Conpany” but, according to appellee, “New York Life is
the underwiter of various life insurance policies offered
through a trust established by the American Association of
Retired Persons (AARP) to provide |ife insurance to AARP
menmbers.” Appel l ee states that “New York Life was the only
defendant in the |ower court proceeding, and is the only
appel l ee for purposes of this appeal.”

2 In view of the common surnanmes of Curtiss and George
Mtchell, we shall refer to George Mtchell by his first nane,
and to Curtiss Mtchell by his |ast nane.



guestions for our consideration. W have conbi ned and rephrased

them as foll ows:

Did the trial court err in granting appellee’ s notion
for summary judgnent?

For the reasons that follow, we shall affirm
FACTUAL BACKGROUND?

CGeorge, appellant’s father, was born on June 5, 1926. On
February 12, 1999, appell ant obtai ned a Durabl e Power of Attorney
over the affairs of his seventy-three year old ailing father, who
was then hospitalized due to his failing health. Over the next
several days, appellant contacted several |I|ife insurance

conpani es i n an unsuccessful attenpt to obtain life insurance for

3 We note that the record extract does not include the
docket entries, the notion for sunmary judgnent, or the
opposition to sunmmary judgnent. Although appell ee prepared an
appendi x, it did not include these docunents.

Maryl and Rul e 8-501(c) states:

The record extract shall contain all parts of the
record that are reasonably necessary for the
det erm nation of the questions presented by the appeal

and any cross-appeal. It shall include the judgnment
appeal ed from the opinion or jury instructions of
the trial court, if any; . . . and such other parts of

the record as are designated by the parties .

To be sure, it is not our duty to search the record for
pertinent information omtted from the record extract. HEK
Pl aforms and Hoists, Inc. v. Nationsbank, 134 Md. App. 90, 98
(2000); MIller v. Bosley, 113 M. App. 381, 391 (1997). 1In the
exerci se of our discretion, however, we shall not dismss the
appeal .
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hi s father.

According to appellant, the “AARP New York Life Insurance
Programhad conme to [his] attention during one of his visits with
his father through a piece of their pronotional literature which
advertised pronpt insurance coverage after the applicant had net
a sinple three step process . . . .” Mtchell noted that the
program was targeted for seniors, and was very alluring.”
Mtchell asserts in his brief that “[e]nroll nent and coverage was
advertised as alnost instantaneous after conpletion of [the]
three step process.” Because appellee’s life insurance plan
seened “very practical and commonsensi cal” and was “desi gned for
the benefit of seniors, [with] a very lowrejection rate .

,” appellant and his father “desired i medi ate coverage . ”
On behalf of his father, appellant contacted New York Life by
t el ephone on February 28, 1999, to obtain assistance with the
application form titled “Request for G oup |Insurance.”
Appel | ant all eged that he spoke with an agent of appellee
about “expeditiously processing a policy of life insurance on his
ailing father.” He informed appellee’s custoner service
representative that he was ready to conplete the application
“right then,” but needed assistance with the form According to

Mtchell, the insurer’s agent helped himw th the application,

but appellant was unable to identify the particular person with
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whom he spoke.

The insurance application form contains a section | abeled
“Cover age Amount Requested.” Appellant initially sought $25, 000
in coverage, the maxi mum anmount offered. The “insurer’s agent”
advi sed him however, that the age of his father precluded George
from obtaining life insurance in that anount. As a result,
appel l ant selected coverage of $15,000, the highest coverage
avai l able to George, based on George’'s age. Appel I ant naned
hi msel f as the sole beneficiary of the requested policy.

Section B of the Application is titled “Paynment Options,”

and contains two options for paynment. “Option 1," titled
“Automatic Prem um Paynment,” authorizes nonthly or quarterly
withdrawals from a bank account. “Option 2,” titled “Periodic
Premum Billing,” contains two nore choices. In one, the

applicant seeks to be billed, while the other indicates that
paynment i s encl osed. Appellant selected Option 2 and checked t he
box that reads: “So coverage can take effect as soon as possi bl e,
| enclose a check for ny first paynent in the amount of T
I n the bl ank, the application contains the handwitten anpunt of
$151. 80.

Section D is titled “Statenent of Health.” It asks the

applicant if he or she has had “treatment for or consulted a

physi ci an about . . . enphysema . . . .” On the form the word
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“enphysema” is circled. Appel l ant also checked “yes” to a
gquestion asking if the applicant had been admtted to a hospital
in the past two years, adding that George suffered from*“Chronic
Obstructive Lung Di sease & Tracheobronchitis,” for which he had
“nebulizer treatnents, intravenous fluids & antibiotics.”
Section E of the Application contains the follow ng pre-

printed statenment:

| understand that insurance will be effective on the
date of +the certificate, provided ny premum is
received during ny lifetinme and within 31 days of such
| nsurance Date. | understand that prem um paynment for
i nsurance does not mean there is any coverage in force
before the effective date as specified by New York
Life, and that benefits may be denied during the first
two years if material facts have been m sstated here.
| represent that | am an AARP nenber, and that, to the
best of ny know edge and belief, the information on
this request is true and conpl ete.

(Enphasi s added). Appellant signed the application as foll ows:
“George C. Mtchell/Curtiss Mtchell P.O A ,” and dated it
“2/20/99."

At his deposition on January 17, 2000, appellant said he

bel i eved the application constituted the “Certificate” referred

toin Section E of the application. He explained that he “filled
it out, sent [his] money . . . and no one told [hin] that this
was not a certificate.” He “point[ed]” to a nunmber on the

application, “5189624,” to support his assertion. Appellant also

indicated at his deposition that the text of the application
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provi ded that the i nsurance would be effective “[o]n the date of
the certificate.” At the summary judgnment hearing, however,
M tchell acknow edged that he never received a certificate from
appel | ee.

Appel | ant cl aimed that, after conpleting the application, he
asked appellee’s custonmer service representative what he should
do to assure immediate l|ife insurance coverage for George.
M tchell contends that appellee’s agent advised himto mail the
conpl eted application, along with a power of attorney and the
prem um paynent, to appellee’'s corporate office. Accordingly,
Mtchell mailed the application, a copy of the power of attorney,
and a check dated March 4, 1999, in the anpbunt of $151.80, in
payment of the first prem um It is undisputed that New York
Life received the docunents on March 9, 1999; the applicationis
stanped “Mar 09 1999.” Moreover, appellee deposited appellant’s
check on that date.

George died the next day, March 10, 1999, at approximately
6:30 a.m At about 8:00 a.m, appellant contacted New York Life
to advise of his father’s death. At his deposition, appellant
said that he “never asked for the $150, 000 death benefit.”

On March 11, 1999, appellant again contacted New York Life.
He was infornmed that the application had not been processed or

reviewed prior to George’ s death, and therefore the policy was
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not in effect at the tinme of George’s deni se. Several days
| ater, appellee returned the prem um paynent of $151.80 to
appellant, with a | etter advising that appell ee had not approved
the insurance application prior to Ceorge’'s death, and thus

appel l ant was not entitled to the death benefit under the policy.

In support of its motion for summary judgment, appellee
subm tted several documents, including: an affidavit from Dani el
J. Rice, the Director of Underwriting for New York Life' s AARP
Operations, located in Tanpa, Florida; a copy of the power of
attorney submtted by Mtchell; excerpts from appellant’s
deposition; a copy of the insurance application conpleted by
Mtchell; and an excerpt from New York Life's Underwriting
Guidelines. Rice averred in his affidavit that the Underwiting
Departnent had not reviewed George’ s application by the tinme he
di ed, nor had New York Life issued a conditional receipt or a
prem um receipt to George. Rice stated that, as a result,
appel l ee did not approve coverage for George, and no insurance
certificate had been issued.

Appel | ant asserted in his opposition to the summary judgnent
nmotion that New York Life's brochure advertised an easy
application process that would permt coverage at the “earliest

possi bl e date.” Moreover, he argued that, in his conversation
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with New York Life's agent, “the terms and conditions for a
policy of Life Insurance on the beneficiary' s ailing father’s
life were set out and nutually agreed wupon, and those
representations nmerged with the brochure’s representations to
forma binding tenmporary contract.” Appellant also clainmed that
appel l ee’ s agent advised himthat if he conpleted “the Enrol |l ment
Form executed a Durabl e Power of Attorney, and made out a check
for the first prem um paynent in the sum of $151.80, and mmil ed
t he docunments to New York Life, he would have a contract for
prelimnary and tenporary insurance coverage for his father.”
Accordi ngly, appellant followed the instructions, and the first
prem um paynent of $151.80 was deposited by New York Life on
March 9, 1999, one day prior to George’'s death.

Al t hough appellant did not include an affidavit with his
opposition, he signed it under oath. In further support of
appel l ant’ s opposition, he submtted the New York Life brochure,
his check for the first prem um paynent, and the first page of
his letter of June 8, 1999, to A J. Goergen, a corporate vice
presi dent of New York Life, in which appellant described the

events that took place. See MI. Rule 2-501(b).

On March 28, 2000, the court held a notion hearing. I n
granting summary judgnment to appellee, the court stated:

It is [appellee’ s] position in this case that
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summary judgnment is appropriate to be granted by the
Court for really three reasons, the first being that no
i nsurance coverage existed at the tinme of George
Mtchell’ s death.

It is the position of [appellee] that the
application was nerely an offer and that coverage woul d
not take effect until the [appell ee] accepted the offer
and that the [appellee] did not have the opportunity to
accept the offer because of the unfortunate tin ng of
[ appel lant’ s father’s] death being within a day of the
materials being received by New York Life.

[ Appel | ee] al so argues that there is no situation
of tenporary insurance coverage because [appellant’s
father] did not neet any objective standard for
insurability, and third, that even if he had nmet any
obj ective standard for insurability, his application
woul d have been rejected because he failed to neet
t hree subjective requirenents of [appellee].

This is all spelled out really in the paperwork
t hat has been very well prepared by both sides in the
case and is very conplete.

It is [appellant’s] position that the coverage
really took effect when the [appellee] received the
application based on the |anguage of the brochure,
which he felt was an offer to provide immediate life
i nsurance, and that acceptance of the offer was
conpleted by the nere receipt of the application and
t he check, and he bases his position on statenents that
he all eges were nade by an agent of [appellee] during
a series of phone conversati ons.

| have had an opportunity to review all of the
citations which have been submtted by both sides in
the case, and | cannot really distinguish this case
from the case of Heideman [v.] Northwestern National
Life Insurance Conpany, [546 NW 2d 760 (M nn. Ct.
App. 1996)], which clearly indicates that the brochure
is viewed as a solicitation for offers.

This particul ar brochure said, “Your coverage wl |
take effect on the date shown on your certificate of
i nsurance.”

Therefore, | think it is clear that a certificate
had to be issued by New York Life for them to have
formal |y accepted the risk of this insurance.

The case of Hei deman’s | anguage in the brochure is
nearly identical to what is in this case, which has
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been interpreted by many Maryland court decisions of

t he Court of Appeals and the Court of Special Appeals

to support the position of [appellee].

So | amsatisfied that it is appropriate to grant
sunmary judgnent in this case in favor of [appellee].
We shall include additional facts in our discussion.
STANDARD OF REVI EW

Maryl and Rul e 2-501 establishes a two-part test for summry
judgnment. "In deciding a notion for sunmary judgnent . . . the
trial court nust deci de whether there is any genuine dispute as
to material facts and, if not, whether either party is entitled
to judgnment as a matter of law. " Bagwell v. Peninsula Reg’'| Med.
Ctr., 106 M. App. 470, 488 (1995), cert. denied, 341 M. 172
(1996); see Ckwa v. Harper, 360 M. 161, 178 (2000); Beatty v.
Trail mster Prods., Inc., 330 Md. 726, 737-38 (1993). Simlarly,
in reviewing a grant of sunmary judgnment, we nust determ ne
“whet her a genuine dispute of material fact exists and then
whet her the novant is entitled to summary judgnent as a matter of

| aw. WIlliams v. Mayor of Baltinore, 359 mMd. 101, 113 (2000);

see Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 M.
135, 144 (1994).

VWhen t he nmovant has provided a sufficient basis for summary
j udgnment, the party opposing the notion nust “produce sufficient
evi dence” to showthat there is a genuine dispute of fact, “which

is sufficiently material to be tried.” WIIlianms, 359 Md. at 115;
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see Scroggins v. Dahne, 335 M. 688, 691 (1994); Berringer V.
Steele, 133 M. App. 442, 470 (2000). A material fact is one
that will *“affect the outcone of the case,” dependi ng upon how
the factfinder resolves the dispute. King v. Bankerd, 303 M.
98, 111 (1985); see Faith v. Keefer, 127 M. App. 706, 734, cert.
deni ed, 357 Md. 191 (1999). All genuine factual disputes, and
i nferences reasonably drawn fromthe facts, are resolved in favor
of the non-nmoving party. Frederick Rd. Ltd. P ship v. Brown &
Sturm 360 MI. 76, 94 (2000); Dobbins v. Washington Suburban
Sanitary Commin, 338 MI. 341, 345 (1995); Green v. Brooks, 125
Md. App. 349, 365 (1999). Moreover, in resolving the notion, the
trial court may not determne the credibility of wtnesses.
Thacker v. City of Hyattsville, 135 M. App. 268, 286 (2000).
But, nmere general allegations or conclusory assertions of
di sputed fact will not suffice. Beatty, 330 Md. at 738.
Appel | ee included an affidavit with its notion for summary
judgment. Appellant filed his opposition with an oath, but he
did not include a countervailing affidavit. Maryl and Rule 2-
501(b) provides that the response to a summary judgnment notion
must “identify with particularity the material facts that are
di sputed.” Further, the rule requires that when a notion is

supported by an affidavit, the opposing party “shall support the
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response by an affidavit or other witten statenment under oath.”
ld.; see Inbraguglio v. Great Atlantic & Pacific Tea Co., Inc.,
358 Ml. 194, 203-04 (2000) (recognizing that attachment of
docunments in a sunmary judgnent proceedi ng, without affidavit, is
not proper); Hartford Accident & Indem Co. v. Scarlett Harbor
Assoc. Ltd. P ship, 109 Md. App. 217, 263-64 (1996) (recogni zing
that a party opposing sunmary judgnent must present adm ssible
evidence of a factual dispute), aff’d, 343 M. 334 (1997).
Appel | ee did not chall enge the sufficiency of appellant’s oath or
appellant’s failure to submt an affidavit.

As we observed, if there are no genui ne di sputes of materi al
fact, then the review ng court nmust determne if the trial court
“reached the correct legal result.” Crews v. Hollenbach, 126 M.
App. 609, 625 (1999), aff’d, 358 Ml. 627 (2000); see Goodw ch v.
Sinai Hosp. of Baltinore, Inc., 343 M. 185, 204 (1996);
Baltinmore Gas & Elec. Co. v. Lane, 338 Ml. 34, 42-43 (1995);
Beatty, 330 Md. at 737. In our review, we evaluate “the same
material from the record and decide[] the sane |egal issues as
the circuit court.” Lopata v. Mller, 122 M. App. 76, 83, cert.
deni ed, 351 Ml. 286 (1998). Appel l ate courts will generally
uphold a grant of summary judgnent “only on the grounds relied

upon by the trial court.” Bl ades v. Wods, 338 MI. 475, 478
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(1995); see also Gross v. Sussex, Inc., 332 M. 247, 254 n.3
(1993); Hoffman v. United Iron and Metal Co., Inc., 108 Md. App.
117, 132-33 (1996).
DI SCUSSI ON

Appel l ant contends that the trier of fact should have
deci ded whether a binding contract of life insurance was fornmed
based on appellee’s pronotional literature, “coupled” with the
“t el ephone col | oquy of February 20, 1999,” between appell ant and
an agent of New York Life. According to appellant, his tel ephone
conversation with an unidentified representative of New York
Life, who assisted himw th conpletion of the application, “had
the J[e]ffect of nodifying and reformng the pronotional
literature and making a binding bilateral contract between the
parties.” Moreover, he observes that the pronotional literature
“sai d nothing about [appellee’s] policy . . . of not accepting
applications by phone, and was silent about the condition
precedent of the enrollnment application approved by their
underwriter for the insurance coverage to take effect.” Thus,
appellant mmintains that, ®“as the bargained exchange” for
returning the conpleted enroll ment form executing the power of
attorney, and mailing the first prem umpaynment to New York Life,
appel l ee was obligated to provide imredi ate insurance coverage

for his father, as the “prom sed consideration.” Appel | ant
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states: “The alleged contract between the parties was a .
contract, its [sic] the fulcrum of this case, and should have
been the primary focus of the trial court, steeringits inquiry.”
Mtchell also claims the trier of fact should have determ ned
whet her appellee provided interimlife insurance while George’s
application for insurance was pending.

Appel l ee counters that no insurance coverage existed,
because New York Life “had neither processed nor reviewed George

Mtchell’s enroll nment application | ndeed, appellee
observes that its policies and procedures do not permt
applications to be processed and accepted by telephone.
Theref ore, appel |l ee asserts that New York Life never accepted the
ri sk of coverage. |In addition, appell ee contends that appell ant
“failed to nmeet his burden of proof to show that his father net
New York Life s objective standard of insurability.”

Because the interpretation of an insurance policy is
governed by the same principles generally applicable to the
construction of other contracts, we begin our analysis with a
review of basic principles of contract |aw. See Phil adel phi a
| ndem Ins. Co. v. Maryland Yacht Club, Inc., 129 M. App. 455,
467 (1999). A contract has been defined as “*a prom se or set of

prom ses for breach of which the law gives a remedy, or the

performance of which the law in some way recogni zes as a duty.’”
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Kiley v. First Nat’l Bank of M., 102 M. App. 317, 333 (1994)
(quoting Richard A. Lord, 1 WIliston on Contracts, § 1:1, at 2-3
(4th ed. 1990)), cert. denied, 338 Md. 116, cert. denied, 516 U.S.
866 (1995).

The interpretation of a witten contract is generally a
guestion of law for the court, subject to de novo review. Wells
v. Chevy Chase Bank, F.S.B., 363 M. 232, 250 (2001); Auction &
Est ate Representatives, Inc. v. Ashton, 354 Md. 333, 341 (1999).
““I'n Maryland, insurance policies, like other contracts, are

construed as a whole to determ ne the parties’ intentions.

Bushey v. Northern Assurance Co. of Anmerica, 362 M. 626, 631
(2001) (quoting Sullins v. Allstate Ins. Co., 340 Md. 503, 508-09
(1995)). We utilize the law of objective interpretation to
ascertain the intent of the contracting parties, provided that
intention does not violate an established principle of law. B&P
Enter. v. Overland Equip. Co., 133 M. App. 583, 604 (2000);
Ragin v. Porter Hayden Co., 133 Md. App. 116, 135 (2000). When
t he | anguage of a contract “is unambi guous, a court shall give
effect to its plain meaning and there is no need for further
construction by the court.” Wwells, 363 M. at 251; see
Pai newebber Inc. v. East, 363 M. 408, 414 (2001). Mor eover,

““Ti]f only one reasonable meaning can be ascribed to the
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[contract] when viewed in context, that meaning necessarily
reflects the parties’ intent.’” Labor Ready, Inc. v. Abis, 137
Md. App. 116, 128 (2001)(citation omtted).

The question of formation of a contract is central to this
case. “A contract is forned when an unrevoked of fer nmade by one
person is accepted by another.” Prince George’s County V.
Silverman, 58 Md. App. 41, 57 (1984). An essential elenment with
respect to the formation of a contract is “‘a manifestation of
agreenment or nutual assent by the parties to the terns thereof;
in other words, to establish a contract the m nds of the parties

must be in agreenment as to its terns. Saf eway Stores, Inc. v.

Al tman, 296 Md. 486, 489 (1983) (citation omtted); see Kiley,
102 Md. App. at 333. Thus, as with other contracts, the validity
of an insurance contract depends upon the “two prerequisites of
mut ual assent . . . nanely, an offer and an acceptance.” 3 Eric
M Hol mes, Holnes’s Appleman on Insurance 2D, 8§ 11.1, at 93
(1998) (“Appleman”).

An “application for insurance standing alone does not
constitute a contract upon which judgnent can be recovered. It
is merely an offer or request for insurance which may be either
accepted or rejected by the insurer . . . . The offer nust be
unconditionally accepted for the contract of insurance to cone

into force.” Appleman, 8 11.1, at 93-94. As a “general rule,”
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then, there is “no binding contract of insurance,” even if the
applicant makes a “contenporaneous paynent” of the initial
prem um when submitting an insurance application, unless “the
insurer mani fests its acceptance.” Appleman, 8§ 11.1, at 95; see
al so Appleman, 8 10.1, at 1 (acknow edging that a life insurance
application is nerely an offer to contract for |ife insurance,
and that in order to create a binding contract of insurance, an
i nsurer mnust accept the offer); 1 Lee R Russ & Thomas F.
Segal | a, Couch on Insurance 3D (“Couch”) (1997) 8§ 11:1, at 11-2
to 11-3; § 11:3, at 11-9 to 11-10; 43 Am Jur. 2D Insurance 8
201, at 283 (1982) (“Until the application is accepted, no
contract ual relationship exists between an applicant for
i nsurance and the insurance conpany”).

“[ Al ccept ance occurs when the insurer agrees to accept the
application and to issue the policy,” provided there are no
condition precedents “to the conpletion of the contract agreed
upon.” Appl eman, 8§ 11.2, at 106. To be sure, “[a]cts and
conduct of an insurance conpany may be sufficient to establish
t he acceptance . . . .” 1d., 8§ 11.2, at 106.

It is also salient that, in the absence of an applicable
statute, an insurer ordinarily has “no duty to wite insurance
for any particular applicant.” 1d., 8§ 11.1, at 91-92. To the

contrary, an i nsurance conpany generally is entitled to determ ne
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the risks it considers profitable to insure. Insurance Conm r of
Mi. v. Allstate Ins. Co., 268 M. 428, 440 (1973); Anerican
Casualty Co. v. Ricas, 179 Md. 627, 634 (1941). Put another way,
““1t is purely voluntary on the part of the conpany as to whomit
will insure . . . . The insurer is at liberty to choose its own
risks and may accept or reject applicants as it sees fit.’”
Edel stein v. Nationwide Miut. Ins. Co., 252 M. 455, 462 (1969)
(citation omtted).

As we noted, “[t]here nust be an actual acceptance by the
insurer before it will be |liable upon the risk.” Appleman, 8§
11.2, at 106. The question here is whether appellant made a
valid offer on behalf of his father that was accepted by
appel | ee.

Appel | ant argues, inter alia, that a valid life insurance
contract was created based on all of the circunmstances, including
appel l ee’s brochure, its deposit of the prem um paynment prior to
Ceorge’s death, and the representations of an unnanmed New York
life representative on February 20, 1999. Appleman recogni zes
that, when an insurer “engages in the mass solicitation of
business by mail,” it is not uncomon for the *“average person
[to] believe that his or her response by sending the application
and prem um would be sufficient to consunmate the contract.”

Appl eman, 8 11.1, at 94-95. Yet, Appleman al so asserts that “the
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i nsurer’s physical acceptance of the subm tted applica[tion] does
not create the binding contract of insurance where the
appl i cati on and acconpanying literature specifies that acceptance
can only be made upon an investigation and determ nation of the
applicant’s insurability.” 1d. at 95. As the Court of Appeals
recogni zed in Sinmpson v. Prudential Ins. Co., 227 M. 393, 400
(1962), “a life insurance conpany obviously has a sound busi ness
reason for wishing to be cautious before it fully commts itself
by actually issuing a policy which is not readily cancellable.”
To protect against what mght be perceived as an automatic
acceptance, however, “the insurer nust use clear and unequi vocal
| anguage to denonstrate its intent to only provide coverage upon
t he satisfaction of various conditions pending its investigation
of the application.” Appleman, § 11.1, at 95.

In this case, appellant signed the application on behalf of
his father, who was quite ill at the tine. No i nformation was
present ed bel ow as to what George understood with respect to the
application, as he did not conplete or sign it; appellant did
that for him wusing his power of attorney. As the person

executing the application, appellant was “legally obligated to

read it before executing it.” Benjamn v. Erk, 138 Md. App. 459,
481 (2001). Indeed, persons who seek to obtain insurance have “a
duty to read what they sign, and their failure to do so will not
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relieve or allow them to avoid their contract.” Appl eman, 8§
11.13, at 137. Simlarly, a contract signatory is “‘presuned to
know t he contents, signs at his peril, suffers the consequences

of his negligence, and is estopped to deny his obligation under

the contract.”” Holzman v. Fiola Blum Inc., 125 Md. App 602,
629 (1999)(citation omtted). The application signed by
appel lant and appellee’s pronotional I|iterature adequately

advi sed appellant that subm ssion of an application with the
initial prem um woul d not guarantee coverage.

Appel | ant seens to overlook that the application that he
executed clearly stated: “I understand that insurance wll be
effective on the date of the certificate, provided ny premumis
received during ny lifetinme and within 31 days of such Insurance
Date. | understand that prem um paynment for insurance does not
mean there is any coverage in force before the effective date as
specified by New York Life.” (Enphasis added). Additionally,

as we observed, appellant checked the box indicating that he

encl osed the first premum paynent. That box stated: “So
coverage can take effect as soon as possible, | enclose a check
for nmy first paynent in the amount of $ T The plain

i nport of that | anguage served to alert an applicant that
coverage is not effective inmmedi ately, nmerely because paynment is

encl osed. Rat her, enclosure of paynment nerely expedites the
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matter of a decision by the insurer as to coverage.

Nor does the pronotional literature on which appell ant
relies support his contention that a contract of insurance was
effective imediately. It stated:

Certificate of Insurance- with Up to 30 Days to Revi ew

Once you are approved, you wll be sent a
personal i zed Certificate of Insurance summari zi ng your
benefits.

Your coverage will take effect on the date shown

on your Certificate-normally about seven days after

approval of your Enrollment Form provided prem uns

are paid when due.
(Enphasi s added). This language is reiterated in the “Question
and Answer” section of appellee’ s brochure, which said:

Q When will ny coverage take effect?

A.  Your coverage will take effect on the date shown

on your Certificate of Insurance (normally, about

seven days after we approve your Enrollnment Form,
provi ded prem uns are paid when due.

(Enphasi s added).

Appel | ant does not contend t hat appel | ee acted fraudul ently,
or that he acted under duress or otherw se |acked the capacity
to read and understand whatever documents he executed or
reviewed. In the absence of “‘fraud, duress, or nutual m stake,
one who has the capacity to understand a witten docunent who
reads and signs it, . . . is bound by his signature to all of

its ternms.’” CGolub v. Cohen, 138 M.  App. 508, 517
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(2001) (quoti ng Binder v. Benson, 225 M. 456, 461 (1961)); see
Eur eka- Maryl and Assurance Corp. v. Sanuel, 191 M. 603, 609
(1948) (recognizing that “the language in the [life insurance]
application was sufficient to put [applicant] on notice that
[the insurance agent] alone could not nake the policy effective
wi t hout paynment of the first prem um or change the application
froman annual basis to a quarterly basis”). Furthernore, “the
nere fact of the applicant’s signature, when able to read and
write, has been held conclusive proof, in the absence of fraud,
that the applicant did so read it.” Appleman, § 11.13, at 141.

Rice said in his affidavit that when appell ant notified New
York Life that his father had died, appellee’ s Underwiting
Departnment had not yet had an opportunity to review the
application subm tted on behalf of George; the i nsurance conpany
only received the application one day prior to CGeorge’s death.
Accordingly, Rice averred that “no decision had been made
regar di ng whet her the decedent woul d be of fered coverage, and an
i nsurance certificate had not been issued.” Rice also asserted
in his affidavit that “New York Life s policies and procedures
do not allow an applicant to obtain insurance coverage through
the AARP program over the telephone prior to the application
bei ng reviewed by New York Life Personnel.”

Si npson, supra, 227 Md. at 393, is instructive. There, an
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applicant for life insurance was killed in a notor vehicle
accident shortly after he submtted his application and prem um
payment . The insurance conpany had already deposited the
applicant’s check, tendered by the applicant for the prem um
Mor eover, the insurance conpany’s agent had given the applicant
a “conditional receipt” issued by the insurance conpany upon
payment of the first premium After the insurer refused to pay
t he death benefit under the policy, the decedent’s wife sued the
insurer, claimng it had contracted to issue the policy. The
Court of Appeals construed both the application and the
“conditional receipt.” As the Court noted, the “crux of the

case” concerned “whether the terns of the receipt obligated the

def endant insurance conpany to insure the life” of the
[ decedent]. 1d. at 399.
The appl i cant recei ved t he “condi ti onal receipt”

cont enpor aneous with his conpletion of the non-nedical portion
of the life insurance application on August 23, 1958, and his
payment of the premium At that time, the agent said: “‘Wen
you give ne the check for a paynent on this insurance, you are
cover ed. When | receive your check, you are covered as of
then.”” Id. at 396 (citation omtted). The i nsurance conpany
cashed the check the next day. 1Id. As part of the application

process, a doctor exam ned the applicant on August 31, 1958, and
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conpleted the medical portion of the application at that tinme.
The results of the nedical exam nation showed a “‘trace’ of
sugar in the [applicant’s] urine.” |Id. About a week later, the
applicant was killed in a vehicular accident. Thereafter, on
Septenber 19, 1958, the insurance conpany notified the
decedent’s wi dow that the applicant did not pass the physical
exam nation, no policy was ever issued, and the conpany was not
obligated to pay a death benefit. It also tendered a refund of
the prem um ld. The trial court directed a verdict for the
i nsurance conpany, finding that the agent had no power to bind
the conpany to “immedi ate coverage.”

On appeal, the Court agreed with the trial court’s decision
as to the agent’s lack of authority to bind the conpany. 1Id. at
398. It said: “The absence of such power was clearly set forth
not only in the application, but in the receipt itself, upon
which the plaintiff’s claimnust stand or fall.” 1d. at 398-99.

Nevert hel ess, the Court reversed and remanded on ot her grounds.

The Court had “no difficulty” in finding that a contract was
creat ed based on the conditional receipt issued to the applicant

upon his payment of the premum 1d. at 403. In reaching that
concl usion, the Court noted, inter alia, that the insurer did

not contest the agent’s authority to issue the conditional
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receipt or to bind the conpany to the ternms contained in the
receipt. ld. at 399. Nevertheless, as to the insurer’s
liability, the Court determned that its obligations at that
juncture were governed by the terns of the conditional receipt.
ld. at 399. The Court expl ained that “paynment in advance of the
prem um constituted consideration for whatever obligations the
conpany assumed under the ternms of its receipt.” Id. at 403.
Based on those terns, the Court said: “Unless the standard of
insurability [was] nmet [by the applicant,] the terns of the
receipt . . . sets |[sic] up a bar to recovery by the
beneficiary.” 1d. at 405. The Court then proceeded to discuss
insurability.

Si npson seens to suggest that an i nsurance conpany does not
necessarily create a contract of |ife insurance nerely by
cashing a prem um check before deciding whether to insure an
applicant for life insurance. Morever, the Court recognized the
i nsurance conpany’s legitimte interest in establishing
standards of insurability and in investigating whether the
applicant satisfies those standards. Al t hough the Court
determ ned that the insurance conpany was bound by the ternms of
the conditional receipt, that docunent did not necessarily
obligate the conpany to pay the death benefit. As a result, the

Court remanded for further proceedings with regard to whether
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t he decedent nmet the standards of insurability.
In this case, unlike in Sinpson, Mtchell did not receive
a conditional, interim or binding premum receipt from
appellee. In general, such receipts provide either “immediate
uncondi tional, tenporary insurance,” or insurance effective as
of the date of either the applicant’s nedical exam nation or his
payment, or insurance as of the date of application, if the
applicant is later shown to be “a satisfactory insurable risk .
.” as of that date. Sinpson, 227 MI. at 400. Consistent with
the terns of New York Life's advisenent on the application, a
valid contract of life insurance was not created nerely because
appel |l ee received the enrollment form and the prem um paynent
just prior to George s death. Rat her, the terms of the
application provided that coverage was subject to approval by
appel l ee; George died before appellee had an opportunity to
consi der whether to approve or reject his application.
Hei deman v. Northwestern Nat’'|l Life Ins. Co., 546 N.W 2d
760 (Mnn. Ct. App. 1996), review denied, 1996 M nn. LEXIS 377
(filed June 5, 1996), on which appellee and the trial court
relied, is also generally consistent with the principles that we
outlined above. There, an applicant conpleted a |ife insurance
form entitled “SPECIAL ‘EASY ACCEPTANCE OFFER TERM LIFE

| NSURANCE PLAN.” ld. at 762 (citation omtted). The
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pronotional literature said:

“The MMA Group I nsurance Program - is making an offer
you won't want to mss . . . All this protection is
avai l able to you on a special, easy acceptance basis.
This nmeans NO long fornms to conplete . . . No
conplicated health questions to answer . . . [T]his
offer is good for a limted tine only, so don't
del ay.”

ld. at 762-63. Additionally, the application form stated:
“Acceptance into this Plan is easy as long as you are not
al ready participating in the Plan and you can answer ‘No’ to the
health question on the sinplified application form?” ld. at
763. The applicant mailed the form along with the first
prem um paynent, on October 24, 1994, and died a few days | ater.
Unawar e of the applicant’s death, the i nsurance conpany approved
the application, effective Novenmber 4, 1994, and issued a
certificate of insurance to the already-deceased applicant. The
i nsurance conpany subsequently denied the wife's clai munder the
policy.

The wi dow brought suit, claimng that a life insurance
contract was created because the application constituted a
uni l ateral offer by the insurance conpany that was accepted by
t he decedent when he submitted the application and prem um The
Court of Appeals of Mnnesota rejected the wife's position. It
acknow edged t he general rule that “an application for insurance
is an offer requiring the acceptance of the insurance conpany.”
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ld. at 763. Moreover, the court was satisfied that the

applicant knew that insurance conpany approval was required,
because he signed the application, which contained the foll ow ng

st at ement :

“l understand and agree that no coverage shall
take effect unless this application is approved by
[the insurance conpany] and the first premiumis paid
during ny lifetinme.

| understand my coverage begins on the effective
dat e assigned by [the insurance conpany].”

ld. (citation omtted).

Accordingly, the court concluded that the express | anguage
of the application foreclosed any assertion that the insurer
was |iable based on subm ssion of the application, because the
i nsurance conpany had not given its approval. The court stated:
“Unl ess ot herwi se provided for, an application for insurance is
an offer by the applicant that nmust be assented to by the
insurer during the lifetime of the applicant for a valid
contract for life insurance to exist. Here no contract for life
i nsurance ever cane into being. [The insurance conpany] did not

agree to insure [the applicant] before his death.” 1d. at 764.

Watts v. Life Ins. Co. of Ark., 782 S.W 2d 47 (Ark. 1990),

al so provi des guidance. In that case, an applicant for life
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i nsurance submtted an application on September 3, 1985, al ong

with the first premum The application stated:

“After the policy effective date, newy eligible
persons may apply within 31 days after they becone
eligible, and i ndi vidual i nsurance wil| becone
effective on the first day of the nonth next follow ng
the date the application is received. Eligible persons
who do not apply either during the initial enroll ment
period or within 31 days after becom ng eligible my
thereafter apply, but individual insurance shall not
beconme effective until the first day of the nonth next
followi ng the date the application is approved by the
Conpany after subm ssion of satisfactory evidence of
insurability. [Enphasis added.]”

ld. at 48-49 (citation omtted).

Several days later, on Septenmber 18, 1985, the applicant
di ed. Thereafter, the insurance conpany denied the
beneficiary’'s death benefit under the policy, and returned the
prem um that had been submtted with the application. The
beneficiary then filed suit, asserting that because the
application did not specify the effective date, the applicant
had a reasonabl e expectation that coverage woul d begi n when the
application was conpleted and the prem um was subm tted. The

Court of Appeals of Arkansas disagreed, stating that “an

applicant for insurance is afforded no coverage until the
coverage becones effective under the terns of the policy.” 1d.
at 49. Moreover, it found that the terns of the policy were

cl ear and unanbi guous, with no provision for tenporary coverage.
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G ven the death of the applicant prior to the effective date of
the policy, the court concluded that the applicant had no
i nsurance coverage at the time of death. Accord Wells v. United
States Life Ins. Co., 804 P. 2d 333 (lda. 1991) (concluding
that, based on the | anguage of the application, subm ssion of
application for life insurance, along with prem um paynent, did
not create binding insurance policy on |life of applicant, who

di sappeared 13 days later while in an airplane).

The out-of-state cases on which Mtchell relies are
di stingui shable fromthe facts in this case. For exanple, in
Brill v. Guardian Life Ins. Co. of Am, 666 A 2d 146 (N.J.
1995), the decedent’s w dow recovered based on the insurance
broker’s negligence; she did not recover from the insurance
conpany. The Brill court recognized that the broker breached
his duty to the insured to advise himregarding the option for
a conditional receipt policy, which would have provi ded pronpt

cover age.

Alternatively, we agree with New York Life that appell ant
presented no evidence to controvert appellee’s evidence that
Ceorge did not satisfy an objective standard of insurability.

We explain by returning to Sinpson, 227 M. 393.

Based on the prem um receipt issued to the applicant in
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Si npson, the requested |life insurance was to take effect at the
time of the medical exam if, under objective standards of
insurability, the applicant was insurable at that tinme. Id. at
401. The Court stated that “[t]he burden is . . . on the
plaintiff to show that the proposed insured net the objective
test of insurability.” 1d. at 406. Because the evidence of a
“trace of sugar in the urine” was not conclusive as to the
insurability of the applicant, and the trial court never
considered the issue, the Court determ ned that the plaintiff
had established a prima facie case of insurability, and it

remanded for further proceedings. |d.

Peoples Life Ins. Co. v. Medairy, 255 Md. 534 (1969), is

al so helpful. 1In that case, the applicant conpleted the first
part of a life insurance application on OCctober 11, 1967,
tendered the first premum and received a receipt. On October
16, 1967, the insurance conpany’s doctor exani ned the applicant
and conpleted the second part of the application relating to
medi cal information. The follow ng day, the applicant suffered
a fatal heart attack. When the insurance conpany refused to
forward the death benefit to the applicant’s wfe as
beneficiary, the w dow brought suit. After a jury found in
favor of the beneficiary, the insurer appeal ed. The Court
determ ned that the beneficiary “failed to neet the burden of
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proof which rested upon her to show that the proposed insured
met the objective test of insurability,” id. at 548, while the
i nsurance conpany affirmatively showed the deceased’ s failure to

meet the test. | d. at 549.

Cannon v. Southland Ins. Co., 263 M. 463 (1971), also
provi des gui dance. There, a father sought disability, accident,

and sickness insurance for his 16-year-old son. On May 23,
1969, an insurance agent assisted the child s parents in
conpleting the application. Two days later, the child was
infjured in an accident. Because the insurance conpany received
a check dated May 26, 1969, for the first quarterly premum it
i ssued a conditional receipt. Nonetheless, upon further review
of the application, the conpany rejected the application,
because its m nimum age of insurability was 25. The applicant
and his nmother then brought suit against the i nsurance conpany.
They argued that the agent had advised that the insurance would

be effective “imediately,” id. at. 465, and the agent knew t he

son’ s age. Mor eover, they argued that because the conpany
occasionally insured applicants as young as 20 years of age, it
had wai ved the standard of not insuring persons under 25. The
trial court rejected those contentions and the Court of Appeals
affirmed. It determned that the claimants failed to neet the
burden of establishing that the son net the standard of
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insurability. The Court expl ained:

Age is certainly . . . an objective standard as a
condition of health. There is nothing to the argunent
t hat because [the insurance conpany] had insured and
woul d i nsure sel ected risks as young as twenty that it
had abandoned or waived its age requirenents. The
applicants were all younger than twenty and woul d not
have qualified even if Southland had |owered the
general mninum of twenty-five to twenty before they
made application. Appellants failed to neet the
burden of proof which rested upon them to show that
the applicants net [the insurance conpany’s] honest
obj ective standard of insurability and [the insurance
conpany] proved that they did not. The judgnment bel ow
properly was in favor of Southl and.

ld. at 470. Accord Whitmre v. Colonial Life & Accident Ins.
Co., 323 S.E. 2d 843 (Ga. 1984).
I n the case sub judice, appellee submtted its Underwiting

Guidelines as an exhibit to Rice's affidavit. The docunent

provi ded, in pertinent part:

Power of Attorney-

v Must provide | egal copy of the papers. Papers should
have rai sed seal or stanp.

v Papers nust specify that the guardian has the right
to obtain Life insurance.

+We will offer only Guaranteed Acceptance.

In his affidavit, Rice clained that the Power of Attorney

submtted by appellant did not neet appellee’s Underwriting
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Gui delines. He said, in part:

New York Life's Underwiting Guidelines related to the
AARP Program require that in cases where a power of
attorney is attenpting to obtain an i nsurabl e interest
on the life of the principal, the power of attorney
“I p] apers nust specify that the guardi an has the right
to obtain life insurance.” . . . Because the power of
attorney docunent sent in by [applicant] did not
specify that he had a right to obtain life insurance
on behalf of his father, New York Life would have
rejected the application on this basis.

We agree with Rice that the Power of Attorney submtted by
appellant failed to indicate that he had a right to obtain life
i nsurance for George. Rather, it stated only that appell ant may
“DO ONE OR MORE OF THE FOLLOAN NG TO SELL, LEASE, GRANT,
ENCUMBER, RELEASE OR OTHERW SE CONVEY ANY | NTEREST IN MY REAL
PROPERTY AND TO EXECUTE DEEDS AND ALL OTHER | NSTRUMENTS ON MY

BEHALF . . .7

Further, Rice’'s affidavit provided that appell ee woul d have
rejected the application due to George’s nedical condition.

Ri ce said:

[ T he decedent’s nedical condition would have also
resulted in his application being rejected by New York
Life. The decedent’s enroll ment application stated
that he was suffering from enphysema and “Chronic
Obstructive Lung Di sease and Trachobronchitis,
nebulizer treatnents, and intravenous fluids and
antibiotics [sic].” The decedent was also in the
hospital at the time his application was conpl eted.
Mor eover, the decedent failed to provide additional
information requested in the enrollnment application
related to his nmedical condition under Section D of
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the enrollnment application. As a result, the
decedent’s medi cal condition would have been
classified as an unacceptable risk, and his
appl i cati on woul d have been rejected on this basis.

CGeorge was at death’s door when appellant submtted the
application for life insurance. W cannot conceive of any life
i nsurance conpany that would have issued a policy to George at
that tine. Undoubt edly, George’s poor health explains why
appellant never controverted Rice's affidavit as to the
obj ective standard of insurability. Instead, appellant relied
on his argunment that his subm ssion of the application and
prem um appellee’s deposit of the premum check, and the
representations of appellee’ s agent conbined to create a bindi ng

life insurance contract.

CONCLUSI ON

We are anply satisfied that the trial court did not err in
granting summary judgnment in favor of appellee. By way of
Rice's affidavit and exhibits, appellee satisfied its initia
burden of “present[ing] the material facts necessary to obtain
j udgnment and denpnstrate that there is no dispute as to any of
those facts.” Fearnow v. Chesapeake & Potomac Tel. Co., 104 M.
App. 1, 48-49 (1995), rev'd in part on other grounds, 342 M.

363 (1996). The facts presented by appellee showed that

appel | ee never accepted the risk of insuring George prior to his
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deat h, nor was George’s insurability established.

Appell ant’s conclusory assertions were insufficient to
overcone appellee’s evidence. See Jones v. Md-Atlantic Funding
Co., 362 Md. 661, 676 (2001) (party opposing summary judgnent
“must produce sufficient evidence to the trial court [show ng]
t hat a genuine dispute of a material fact exists.”); Daniel ew cz
v. Arnold, 137 M. App. 601, 612-613 (2001)(stating that the
nonnovi ng party “must submt evidence in which the [court] could
reasonably find for” the nonnmoving party) (enphasi s added), cert.

denied, ____ M. ___, 2001 Mi. LEXIS 475 (July 12, 2001);

Maryl and Cas. Co. . Lorkovic, 100 w. App. 333, 354

(1994) (stating that the party opposing summary judgment nust

of fer evi dence upon which the [court] could reasonably find
[in his favor]'”) (citation omtted). Because appellant failed
to denmonstrate, with “sone precision,” that a genuine dispute

existed as to material fact, we shall affirm

JUDGVENT OF THE ClI RCUI T COURT FOR
MONTGOVERY COUNTY AFFI RMED. COSTS
TO BE PAI D BY APPELLANT.
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