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The first question presented in this appeal is whether the
terms of an enploynment contract, allegedly entered into between the
parties, was definite enough to be enforced. W shall hold that the
terms were too indefinite to be enforceable and, accordingly, affirm
the trial judge's grant of summary judgment in favor of the
def endants on the breach of contract count (Count 1).

Anot her i nportant issue that we nust resolve is whether the
| ower court erred when it granted summary judgnent against the

plaintiff, Samuel Mgavero, on Count |1, in which plaintiff sought

damages on the basis of quantum neruit. The answer to that question
depends upon whether plaintiff was required to prove what the

def endants gai ned by the services he rendered or whether the
plaintiff needed only to show the value of his services. W shal
hold that the plaintiff nust prove what the defendants gained by his
services. Here, plaintiff failed to show what defendants gai ned.
Thus, the court did not err in granting sunmary judgnment as to Count

l.
The facts set forth in Part | are presented in the |ight nost
favorabl e to appellant, Sanuel Mgavero. See MI. Rule 2-501; see

also Jones v. Md-Atlantic Funding Co., 362 MI. 661, 676 (2001).

Appel | ees, Larry Silverstein (“Silverstein”) and Mason Di xon

Properties, LLC (“Mason Di xon”), controvert many of those facts.



A. Backar ound

Sanmuel Mogavero (“M. Mogavero”) was a successful general
contractor from 1972 to 1985. During that period, he owned a
construction conpany call ed Mogavero and Son, which operated in the
Balti nore Metropolitan area. M. Modgavero sem -retired in 1985 at
age forty-eight. Thereafter, he remained interested in matters
relating to construction. Additionally, he devoted a consi derable
portion of his tine to managenent of his real estate and other
i nvest ment s.

At all times here relevant, M. Mgavero possessed expertise in
regard to several subjects, including real estate devel opnment,
estimating construction costs, and managenent of construction
projects. One of the properties that M. Mgavero owned was a forner
rag factory located in the Fells Point section of Baltinore City.
The rag factory was converted by M. Mgavero into an upscal e
residential conplex known as King George House.

Silverstein resided at the King George House. As a result, he
and M. Mogavero nmet and becane good friends. Over a period of
years, Silverstein sought M. Mgavero s advice and gui dance
concerning the wi sdom of maki ng several real estate investnents.

In October of 1997, Silverstein, on behalf of Mason Di xon,
becanme interested in purchasing a collection of older, nostly vacant
bui | di ngs, | ocated across the street from King George House. Those

properties were owned by John Raczkowsky and his wife, Reba. By



coi nci dence, M. Mogavero had once tried to purchase the Raczkowskys
property (hereafter “the property”), but his offer had been rejected.
M. Mogavero told Silverstein that he suspected that the Raczkowskys
woul d now accept a lower price than their earlier demand.
Silverstein asked M. Mogavero to set up a neeting with the
Raczkowskys to see if a purchase agreenent could be reached. M.
Mogavero arranged a neeting with the Raczkowskys and Sil verstein.
This nmeeting eventually led to Mason Di xon signing an agreenent on
Decenmber 29, 1997, to purchase the Raczkowskys’ property.

Mason Di xon’s intended use of the property was to rehabilitate
and convert the buildings so they could be rented as upscal e
commercial units. The cost for rehabilitation was anticipated to be
roughly three million dollars. The contract granted the purchaser a
feasibility period, which all owed Mason Di xon to avoid purchasing the
property if it decided that its intended use of the property was not
econom cal |y feasible.

B. The Oral Contract — According to M. Nbgavero.

In early Decenmber 1997, which was prior to the execution by
Mason Di xon of the sales contract for the property, Silverstein and
M. Mogavero had a conversation that M. Mgavero contended anounted
to an oral contract. An affidavit, sworn to by M. Mogavero, sets
forth his recollection of the terns of the agreenent, viz:

[Silverstein] told me that he needed my help
for the project [renovating the property] and

asked me what | wanted out of the project. |
responded as | have previously testified.



Basically | agreed to help himwith the
construction end of the project in return for a
fee of 5 percent of the estimted construction
contract. He agreed to these ternms and from
that time until late July 1998 | worked cl osely
with [d] efendants on the [property].

At deposition, M. Mgavero was asked by defense counsel to
spell out what was said when he and Silverstein entered into the oral
agreenent here at issue. M. Mgavero' s response was as follows:

[I]n early Decenber, [Silverstein] asked ne,

wel I, what was ny, what was | interested in[,]
in the contract or in the building. And I
basically told himthat — he nore or |ess asked

me, that (sic) he needed ny hel p, what [was] |

| ooking for. And | told himthat | would
be | ooking for 5% of the contract and possibly
some tax credits, and | was interested in
purchasing sone tax credits.!l And | basically
told himwhat | would do. | told himthat the
fee that other people would charge hi mwoul d be
: nore in the line of 10 to 15 percent plus
cost, and I nore or |ess explained to himwhat
| would do for ny fee.

M. Mogavero was then asked, “what did you explain to hini that
you would do for your fee? He answered:

| told himthat | would help himwth the

construction, | told himIl would get himthe
architect, I told himl would get himthe
contractor to do the job, I would check on the
construction. | would advise himin reference

to the system and the design of the architect

: | told himI would nonitor the
construction phase of the project. And that is
basically it.

1The tax credits nentioned by M. Mgavero apparently referred to credits
that are available to owners who redeem “historic” properties.
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C. Post “ Agreenent” Events

In March 1998, Silverstein hired Frank Gant as the project’s
architect. According to M. Mgavero' s deposition testinony, an
architect was needed to “guide us as to the nost productive use of
the property.” M. Gant was recommended to Silverstein by M.
Mogavero. A surveyor was also hired by Silverstein based upon M.
Mogavero’ s reconmmendati on.

During the early planning stages of the project, the question
arose as to whether it would be nore prudent to put the
rehabilitation project out for conpetitive bids rather than to have a
negoti ated, fixed-fee contract. M. Mogavero voiced the opinion that
t he nost economical way to rehabilitate the property was to select a
general contractor and have the general contractor sign a fixed-fee
contract. He also advised Silverstein that the best contractor to do
the job under a fixed-fee contract was Marlund Contracting Conpany
(“Marlund”).

At that time, one of Marlund' s project managers was John
Mogavero (“John”). John was appellant’s son.

Appel | ant explained in the follow ng words the reasons for his
reconmendati ons:

Wel |, because rehabilitations are unique. They
are not |ike new construction, and there are a
| ot of unforeseens that you have to deal wth.

| knew construction, | knew | could handl e John
[ Mogavero] and his boss’s construction conmpany

to nore or less conply with, basically, ny

demands. | knew that | could nail them down to
a solid, no-extra contract, and it was going



to be a fixed fee, but that fee was going to be
fixed. There was not going to be another
dol l ar involved in changes of, on anybody’s
part in reference to additional cost unless

t hey were requested by the owner.

There was a |l ot of investigation that had
to be done in reference to putting the job
together. You just could not go out and pick
up a set of drawings |like Silverstein gave out
for bid and give a good price and a solid price
that neither he [n]or the contractor could
honestly live with, in ny opinion, and cone and
get the job done in a good and orderly fashion,
as Silverstein, I amsure, would have want ed.

Silverstein, on behalf of Mason Di xon, accepted M. Mgavero’s
suggestion and contacted Marlund. Silverstein told Marlund' s
representatives that he wanted to work with them so that they could
cone up with a fixed-fee contract that would spell out the work to be
done and the cost. Wth that goal in mnd, Silverstein also asked
Marlund to work with M. Modgavero and with the architects. On
several occasions Silverstein told Marlund s representatives that M.
Mogavero was to be “in charge of construction” and that M. Mogavero
was “his construction guy” whom they should contact if they had any
guestions or problens regarding construction. It was understood by
Mar | und, however, that before Marlund could comence construction
work on the rehabilitation project a witten contract between Mason
Di xon and Marlund woul d have to be execut ed.

Mar k Mar quardt, president of Marlund, testified at deposition

as follows:



He [Silverstein] indicated that he felt that
while, ultimtely, a contract woul d be between
Mar | und Contracting and Mason Di xon Properties,
and he would certainly want to be involved in
ultimately what was going to be built and so on
because, as any devel oper, you need to nake
sure that what you are building suits your
tenants and your overall devel opnent needs, he
i ndi cated that any day-to-day construction
interface, oversights dealing with construction
i ssues and getting answers and so on woul d be
done through Sam [ Mogaver 0] .

Bet ween January and July, 1998, M. Mogavero net with John and
ot her representatives of Marlund on numerous occasions to discuss the
project. And, anticipating that Marlund would be submtting a
witten, fixed-fee contract, M. Mgavero, in April of 1998, took
over two-weeks to do a detailed estimate of the cost to rehabilitate
the buildings. He nade the estimate so that he could conpare his
figures with those to be submtted by Marlund when it priced the
contract. At the end of June, or the beginning of July 1998, M.
Mogavero participated in a neeting between Silverstein and M. Gant
to review the status of the plans for the job and to di scuss the
architect’s bill, which Silverstein questioned.

M. Mogavero’'s final neeting with Silverstein took place on
July 21, 1998, at Silverstein's apartnment. According to an affidavit
signed by M. Mgavero, the following transpired at that neeting:

Marl und presented its figures to . .
Silverstein and nme. After reviewing all of the
pricing within the concepts of construction we
had been following, | directed Marlund to
conformits pricing and the concepts we had

agreed upon to the existing plans and
specifications, so that all parties would



under st and what was to be done for the nobney
proposed. At the sanme tinme, [d]efendant
Silverstein accepted the proposal and the
dol l ar figures presented by Marlund, which were
within the budget we had been working to neet.
He further directed Marlund to submt a witten
contract enbodying the agreenment we had j ust
made, so he could submit it to his bankers on
the next day. After nonths of effort and
several hours of intense discussions, we ended
the meeting with the understanding that a deal
had been struck.

A few days after the July 21, 1998, neeting, Silverstein
advi sed Marlund and M. Mogavero that he had decided to put the
rehabilitation project out for conpetitive bids rather than accept a
fi xed-fee contract from Marlund. Silverstein made this decision
wi t hout prior notification or consultation with M. Mgavero. M.
Mogavero interpreted Silverstein's action as “effectively term nating
my services.” According to M. Mgavero’'s affidavit, the reasons for
this interpretation were:

7. .. . Not only was nmy authority underm ned
as far as ny future status and authority
were concerned, ny role was irreparably
conprom sed if | was to be expected to
performthe sanme duties under the new
circunstances. After all, | had engaged
the contractor, who had worked diligently
since January assenbling pricing
i nformati on and respondi ng to ot her
requests that I made upon it. These
services were perfornmed with the
reasonabl e expectation that, at the end of
the process, it would have a contract to
performthe construction work for $3
mllion dollars. This was no idle hope.
| ndeed the very plans we were discussing
at the neeting of July 21, 1998 expressly
listed Marlund Contractors as the general
contractor in the cover page. Throughout



their involvenent, | worked closely with
them and the architect and the

[ d] ef endants and ot hers associated with
the project to reach the point we did on
July 21. In fact, we began that final
month with a neeting between the architect
and Defendant Silverstein to reviewthe
pl ans being prepared for the job, as well
as the architect’s fee, which Defendant
Silverstein asked me to contest. During
that month, Marlund even gave ne its

billing for some tests, which it had
conducted at ny request to satisfy the
architect’s concerns. | passed along the

bill to [d]efendants who paid it.

However, after [d]efendants had radically
altered the course on which we were
proceeding with no input fromne and to ny
absolute surprise, ny credibility and
authority was destroyed with anyone who
woul d be associated with the job
thereafter. Clearly, if [d]efendants
reneged on the prior shared understandi ngs
wi t hout any prior notice or input from nme,
| was no nore than an afterthought, whom

[ d] ef endants had apparently deci ded they
did not want. | certainly could no | onger
be an effective representative for

devel opers who had abandoned their
confidence in ne.

Worse, fromny personal standpoint, the
job was not in a position to be let out
for conpetitive bidding. The plans were
not conplete. They had been devel oped
with the understanding that the job woul d
be negotiated with Marl und and
consequently reflected the shared
percepti ons and concepts, which had been
devel oped to that point. An uninfornmed
bi dder sinply could not present a
realistic bid based upon the state of the
pl ans and specifications as they then

exi sted. The predictable result would be
that, instead of having a firmand fixed
figure of no nore than $3 mllion dollars,
we woul d then have the prospect of extra-



work clains by the new contractor as he
encount ered necessary work that was not
covered in the plans bid on. The first
consequence would then be that | would be
unabl e to deliver on one of ny fundanmental
commtnments, i.e.[,] to build the project
within the budget. Beyond that, the worry
woul d be that | would be held responsible
if the budget were exceeded. Under the
circunstances, that was a liability | was
unwi | ling to accept wi thout the nmeans to
control it.
Because he believed that he had been “effectively term nated,”
M. Mogavero did no further work on the rehabilitation project after
he was advised that the project was to be put out for bids.
Mason Di xon obtained title to the property in |ate August 1998.
CAM Construction Conpany Inc. (“CAM) was the |ow bidder. In
Sept enber 1998, Mason Di xon entered into a witten agreenent w th CAM
to do the rehabilitation work. M. Mdgavero filed the subject suit
in the Circuit Court for Baltinmore City one nonth after the contract
with CAM was si gned.
Addi tional facts will be set forth in order to answer the

guestions presented.

A.  THE BREACH OF CONTRACT COUNT

In granting sunmary judgnment in favor of appellees as to the
breach of contract count, the notions judge opined that the all eged
oral contract was too vague to be enforceable. The court said that

one could not determ ne what agreenment, if any, was reached between

10



the parties regarding the nature and extent of the duties that M.
Mogaver o had undert aken.

The “extent of duty” problemis nost vividly illustrated by
what happened after July 21, 1998. There is no evidence, whatsoever,
that the parties nutually agreed that M. Mgavero had the right to
object if Silverstein changed his m nd and deci ded to put the
rehabilitation project out for conpetitive bids. Silverstein never

prom sed to even consult with M. Mgavero if he decided not to enter

into a negotiated, fixed-fee contract with Marlund or if he decided
to put the project out for conpetitive bids. Additionally, when
prom ses were exchanged between Silverstein and M. Mogavero, the
parti es never reached an agreenent as to what would happen if the
construction cost exceeded three mllion dollars. The parties only
agreed that M. Mdgavero would help Silverstein “with the
construction end of the project in return for a fee of 5% of
estimated construction contract [costs].” Because of the vague
wor di ng of the “oral agreenent,” there was no basis for M. Mgavero
to fear that he would be “liable” if costs exceeded three mlIlion
dol | ars.

It is to be noted that M. Mogavero says in his affidavit that
Silverstein' s post July 21 actions undernm ned his (appellant’s)
“future status and authority.” This may be true. But the exchange

of oral prom ses did not spell out what authority M. Mgavero had in
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the first place to control inportant financial decisions such as
whet her to sign a fixed-fee contract with Marlund.

We have assumed that M. Mogavero is correct when he says in
his affidavit that in late July 1998 “the job was not in a position
to be let out for conpetitive bidding.” But this allegation is
sinmply another way of saying that Silverstein made a bad busi ness
deci sion. Based on Silverstein and Mogavero's nutual pronises, it
is inmpossible to know whether M. Mgavero had the right to override
Silverstein’ s “bad” business decisions or even to be consulted before
deci sions of this type were made.

VWhat the Court of Appeals said in the sem nal case of Robinson

V. Gardiner 196 wd. 213, 217 (1950), is here apposite:

Of course, no action will lie upon a
contract, whether witten or verbal, where such
a contract is vague or uncertain in its
essential terns. The parties nust express
t hensel ves in such ternms that it can be
ascertained to a reasonabl e degree of certainty
what they nean. |If the agreenent be so vague
and indefinite that it is not possible to
collect fromit the intention of the parties,
it is void because neither the court nor jury
could make a contract for the parties. Such a
contract cannot be enforced in equity nor sued
upon in law. For a contract to be legally
enforceable, its |anguage nust not only be
sufficiently definite to clearly informthe
parties to it of what they may be called upon
by its terms to do, but also nust be
sufficiently clear and definite in order that
the courts, which may be required to enforce
it, may be able to know the purpose and
intention of the parties.

12



(Emphasi s added) (citations omtted). See also Meyers v. Josselyn,

212 Md. 266, 271 (1957) (“There has never been any doubt that when an
al | eged agreenent is so vague and indefinite that the court finds it

i npossible to determ ne substantially the full intention of the
parties, it nust be held unenforceable, because the court cannot mnake
an agreenment for the parties.”).

We agree with the notions judge that the all eged oral agreenent
bet ween M. Mgavero and Silverstein was too vague and indefinite to
be enforceabl e.

As an alternative argunent, appellant contends that sunmary
j udgment shoul d not have been granted against himas to Count |
because, taking the evidence in the light nost favorable to him
appel l ees are prohibited from denying the contract by principles of
est oppel .

In Pavel Enterprises., Inc. v. A S. Johnson Conpany, Inc., 342

Md. 143, 166 (1996), Judge Karwacki, for the Court of Appeals, set
forth a four-part test to determ ne whether a party should be deened
est opped from denying the existence of a contract. To be estopped,
all four parts of the test nust be net. The four parts are:

1. a clear and definite prom se;
2. where the prom sor has a reasonabl e

expectation that the offer will induce
action or forbearance on the part of the
prom see;

3. which does induce actual and reasonable
action or forbearance by the prom see; and
4. causes a detrinment which can only be
avoi ded by the enforcenent of the prom se.

13



The problem presented by appellant’s estoppel argunment is
identical to the one already discussed. Here, there was not a clear
and definite prom se made by either appellant or Silverstein. The
al | eged agreenent was that M. Mygavero would help Silverstein “with
the construction end of the project.” This purported agreenent is so
vague that there is no way to tell if Silverstein breached it or if
M . Mogavero breached the contract when he refused to hel p appell ees
with the project even though construction had not even comenced.

We conclude that there were no issues of material facts to be
deci ded, as to the estoppel issue, because taking as true all facts
set forth in the depositions and affidavits presented to the notions
judge, together with all inferences that can be legitimtely drawn
fromthose facts, the alleged agreenment between the parties is too
vague and indefinite to prove the first prong of the test set forth

in Pavel , supra.

Appel | ant alleges that, even if the trial judge was legally

correct in granting summary judgnment in favor of appellees as to

Count I, the lower court nevertheless erred when it granted sunmary
judgnment as to Count 11, in which appell ant sought quantum nmeruit
recovery. In this regard, the question that separates the parties

concerns proof of damages.
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Appel | ees nmai ntai ned, and the notions court agreed, that

plaintiff was required to prove the value to the defendants of the

services rendered by M. Mygavero. On the other hand, appell ant
contends that the neasure of damages is the reasonable value of the
services rendered by him The neasure of damages is here of critical
i nportance because appellant failed to denonstrate that he coul d
produce any evidence as to the reasonable value to appell ees of the
services he perforned. On the other hand, M. Mogavero, at | east
arguably, did produce evidence as to the reasonabl e value of his
servi ces.

The Latin term guantum neruit neans “as nmuch as deserved.”

Black’s Law Dictionary 1243 (6'" ed. 1990). See also Candace S.

Kovacic, A Proposal to Sinmplify Quantum Meruit Litigation, 35 Am

U L. Rev. 547, 554 (1986); Arthur L. Corbin, Corbin on Contracts §

21, 50-51 (1993).

Quantum neruit refers to either an inplied-in-fact contractual
duty or an inplied in |law (quasi-contractual) duty requiring
conpensation for services rendered.? See Dan B. Dobbs, Renedies §
4.2, 237 (1973); Corbin, supra, at 8 1.18; Kovacic, supra, at 553;

Dudding v. Frickey, 11 P.3d 441, 444 (Colo. 2000); Vereen v.

Cl ayborne, 623 A . 2d 1190, 1193 (D.C. 1993); Davies v. O son, 746 P.2d

2Wiile the weight of authority indicates that guantum neruit recovery can
be sought as to both contracts inplied in fact and contracts inplied in law, a
few jurisdictions have held that gquantum nmeruit recovery only applies to
contracts inplied in fact. See, e.q., Paffhausen v. Balano, 708 A 2d 269, 271
(Me. 1998); lowa Waste Systems, Inc. v. Buchanan County, 617 NW2d 23, 28-29
(1 onwa 2000).
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264, 269 (Utah 1987); Mirdock-Bryant Construction, Inc. v. Pearson,

703 P.2d 1197, 1201 (Ariz. 1985); Martin v. Canpanaro, 156 F.2d 127,

130 n.5 (2d Cir. 1946). The distinction between these two fornms of

guantum meruit is inportant, as the two clains require distinct

remedi es. See Kovacic, supra, at 555-56. Neverthel ess, neither
party di scusses this distinction in their briefs.

An inplied-in-fact contract is a “true contract” and “neans
that the parties had a contract that can be seen in their conduct

rather than in an explicit set of words.” Mass Transit

Administration v. Granite Construction Co., 57 Ml. App. 766, 774
(1984). Inplied-in-fact contracts are “dependent on nutual agreenent
or consent, and on the intention of the parties; and a neeting of the
mnds is required.” 17 C. J.S. Contracts § 6(b) at 422.

WIlliston on Contracts, vol. 1, section 1.5, pp. 20-21, by

Ri chard A. Lord (1990), says:

The terminplied or inferred contract, also
sonetinmes called an inplied in fact contract,
refers to that class of obligations which
arises from nmutual agreenent and intent to
prom se, when the agreenent and prom se have
sinply not been expressed in words. Despite
the fact that no words of prom se or agreenent
have been used, such transactions are
neverthel ess true contracts, and may properly
be called inferred contracts or contracts
inplied in fact.

(Footnotes omtted.)
A quasi contract (contract inmplied in law), on the other hand,
i nvol ves no assent between the parties, no
nmeeting of the mnds. Instead the |aw inplies

a prom se on the part of the defendant to pay a
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particul ar debt. Thus, the inplied in | aw
contract [or quasi contract] is indeed no
contract at all, it is sinply a rule of |aw
that requires restitution to the plaintiff of
sonet hing that canme into defendant’s hands but
bel ongs to the plaintiff in some sense.

Mass Transit Administration, 57 Md. App. at 775 (quotations omtted).

See al so County Conmm ssioners of Caroline County v. J. Rol and

Dashiell & Sons, Inc., 358 wd. 83, 94-95 (2000).

The neasure of recovery in quasi-contract (inplied in |aw)

cases is based upon restitution. See Mass Transit Adm nistration, 57

Md. App. at 774; Francis O Day Co., Inc. v. Mntgonery County, 102

Md. App. 514, 520 (1994); Kovacic, supra, at 556. Restitution, in
turn, is referred to as an action for unjust enrichnment. See George

E. Palner, The Law of Restitution 8 1.1, 2 (1978); Mass Transit

Adm ni stration, 57 Ml. App. at 775; Dashiell,

358 Md. at 94-95. In Barry & Gould v. Berry, 360 wd. 142 (2000), the

Court of Appeals defined the general principle of unjust enrichnment
to be:

A person who receives a benefit by reason of an

i nfringement of another person’s interest, or

of loss suffered by the other, owes restitution

to himin the manner and anount necessary to

prevent unjust enrichnent.
ld. at 151 (quoting Restatenent (Second) of Restitution 81 (Tentative
Draft No. 1, 1983) (Tent. Restatenent at 8-9). Thus, the classic

measur enent of unjust enrichnment damages is the “gain to the

def endant, not the loss by the plaintiff.” See Dashiell, 358 Ml. at

17



95 n.7 (quoting Everhart v. Mles, 47 Md. App. 131, 136 (1980)). See

also Mass Transit Administration, 57 Md. App. at 775.

Recovery on a contract inplied in fact, on the other hand, is
based on the amount that the parties intended as the contract price
or, if that anount is unexpressed, the fair market val ue of the
plaintiff’s services. See Dobbs, supra, at 264; Kovacic, supra, at

556. See al so Houston v. Mnunental Radio, Inc., 158 M. 292, 308-09

(1930) (noting that under an inplied-in-fact contract appellant was

entitled to the “reasonable worth of his services . . . in an action

of assunpsit.”); Walker v. Rogers, 24 M. 237, 248 (1866) (“[Where a
party is enployed to do a specified work . . . he nmay recover upon a

quantum neruit the value of his time and | abor wi t hout

reference to the benefit or advantage actually derived therefrom by
t he defendant.”).
No Maryl and case has been cited, and we have found none, that

explicitly sets forth the elenents that nust be proven to establish a

contract inplied in fact. But cases fromother jurisdictions have

done so. For exanple, in Eaton v. Engel cke Manufacturing, Inc., 681

P.2d 1312, 1314 (Wash. Court of App. 1984), the court said:
A contract inmplied in fact

is an agreenent depending for its

exi stence on sonme act or conduct of the
party sought to be charged and arising by
inplication from circunstances which
according to common understandi ng, show a
mut ual intention on the part of the
parties to contract with each other. The
services nmust be rendered under such
circumstances as to indicate that the

18



person rendering them expected to be paid
t herefor, and that the recipient expected,
or should have expected, to pay for them

Johnson v. Nasi, 50 Wh.2d 87, 91, 309 P.2d 380
(1957). A true inplied contract, or contract
inmplied in fact, does not describe a |egal
relati onship which differs froman express
contract: only the node of proof is different.
Johnson v. Witman, 1 Wh. App. 540, 545, 463
P.2d 207 (1969)

To the sanme effect, see Alonzo Vereen and Techni cal Data Service,

Inc., v. Clayborne, 623 A 2d 1190, 1193 (D.C. App. 1993).

A category of guantum neruit cases relied upon by appellant is

that of clainms brought by attorneys for conpensation under a
contingency-fee contract where the client, wthout good cause,

revokes the contract. See First Uni on National Bank of Maryl and v.

Meyer, Faller, Weisman & Rosenberg, 125 Md. App. 1, 17-25 (1999), and

cases therein cited. Although no Maryland case has explicitly

di scussed the issue, attorneys discharged w thout cause who have
entered into contingency-fee agreenents are entitled to recovery
based on contracts inplied in fact, inasnmuch as (1) the services are
rendered under circunstances that indicate that the attorney
rendering the services expects to be paid; (2) the client expects, or
shoul d expect, to pay for those services if he discharges his
attorney without cause; and (3) there is a nmeeting of the minds. 1In
contingency-fee agreenents there typically is no expressed agreenment
by the parties as to any alternative nmeasure of conpensation for the
attorney in the event that the attorney is discharged w thout cause.
And, once discharged, the attorney cannot recover for services
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rendered under the contingency-fee agreenent because its enforcenment

is barred for reasons of public policy. See Skeens v. Mller, 331
Md. 331, 335 (1993) (An agreenent between an attorney and a client is
revocable at the will of the client; “[t]his right is deened
necessary in view of the confidential nature of the relationship

bet ween attorney and client and the evil that would be engendered by
friction or distrust.”). Damages in cases where the attorney is

di scharged wi thout cause are the reasonabl e value of the services he
or she has rendered. 1d. This is, as we have seen, the renmedy for
the breach of an inplied-in-fact contract. 1d.

Pet r opoul 0os v. Lubienski, 220 Md. 293 (1958), is cited by

appellant as “the | eading case on proving gquantumneruit.” 1In

Pet r opoul 0s, the honeowners refused to pay the builder for services

rendered pursuant to a witten contract because of a di sagreenent
with the contractor. |d. at 296-97. Due to the disagreenent, the
contractor stopped work. 1d. at 299.

I n Petropoul os, the Court said:

A contractor who has been wongfully prevented
by the owner from rendering substanti al
performance, and thus creating a right to the
contract price, has, in addition to his renedy
i n damages as above stated, an alternative
restitutionary renedy. This is quantum

meruit — a judgnment for the reasonable val ue of
the work, labor, and materials actually
rendered and used in performnce of the
contract before the defendant’s repudiation or
ot her vital breach

ld. at 301-02 (quoting 5 Corbin, Contracts, 8 1094) (footnotes
onm tted) (enphasis added).
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Thus, in the Petropoul os case, the neasure of danmages was the
reasonabl e val ue of the services rendered, which is the type of

guantum nmeruit recovery for the breach of an inplied-in-fact

contract. See also Hoffman v. d ock, 20 Md. App. 284, 292-93 (1974)

(quoting Petropoul 0s).

Also cited by appellant is the case of Hirsch v. Yaker, 226 M.

580 (1961), where honmeowners entered into an oral contract with a
bui |l der to nmake certain home inmprovenents. |1d. at 581. The buil der
(Yaker) conpleted nost of the inmprovenents for which the parties had
contracted; Yaker, however, was not entitled to the full contract
price because sone relatively mnor corrections to his work were
necessary. |d. at 582. Judge Hammond, for the Court said:

The appell ants argue that the work was never
conpl eted and was not accepted by them and
therefore the builder may not have a guantum
neruit recovery. The rule running through the
cases is that where a defendant has actually
received and retained the benefit of work and
| abor done or materials supplied to him which
he has ordered, although not done or supplied
in precise conformty with those orders, the
law i nplies an obligation to pay for the net
benefit received, and the common count for work
and | abor done will lie to enforce that
obligation to the extent that, under the
circunstances, the |abor, services or materials
are fairly worth. 1 Poe, Pleading and Practice
(Tiffany ed.), Secs. 101 and 105.

ld. at 582 (enphasis added).
The test set forth in Hirsch is the test used for an inplied-

in-fact contract. See also Merritt Building & Supply Co. v. Shaulis,

252 Md. 133, 135-36 (1969).
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Anot her series of guantum nmeruit cases that allow recovery

based upon the fair market value of the plaintiff’'s services (rather
than the value to the defendant of the services rendered) concern
contracts that were unenforceable by virtue of the Statute of Frauds.
I n those cases, an inplied-in-fact nmeasure of danages has been

utilized. See Mangione v. Braverman, 234 Md. 357, 360-61 (1964). In

Mangi one, the plaintiff entered into an oral agreenment with

def endants, under which plaintiff was to build an apartnment house.
Id. at 360. After plaintiff had performed various services worth
over $7,000, defendants backed out of the agreenent and failed to
fulfill their contractual duties. 1d. Plaintiff brought suit but
coul d not successfully sue on the contract because the agreenment was
unenf orceabl e under the Statute of Frauds. 1d. The Court, however,
al l owed recovery, stating that “under a contract unenforceable
because of the Statute of Frauds, [a plaintiff] may recover on the

common counts on a quantum neruit basis for the fair val ue of

services rendered . . . .” 1d. at 360-61 (enphasis added). To the

same effect, see Duck v. Quality Custom Honmes, Inc., 242 M. 609

(1966), and Stevens v. Bennett, 234 M. 348 (1964).

An addi tional grouping of cases that allowed for guantum neruit

recovery of the fair market value of services rendered invol ved

cl ai ms brought under general enploynent contracts where, at

def endant’ s request, specific services were rendered. |In Keedy v.
Long, 71 Md. 385 (1889), the Court held that when a servant has been
wrongfully discharged “he may treat the contract of hiring as
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resci nded, and sue his master on a quantum nmeruit for the services he

has actually rendered.” 1d. at 389-90. This neasure of recovery has

been approved by several cases, the nost recent being Battaglia v.

Clinical Perfusionists, Inc., 338 Md. 352 (1995). 1In Battaglia, the

Court, citing Keedy, stated that when an enpl oynent contract has been
term nated “back wages may be recovered. . . by claimng the val ue of

the work perforned (gquantumnmeruit) . . . .” 1d. at 358. Those

enpl oynment cases, however, can be distinguished fromthe one at bar
in that here there was no neeting of the mnds as to the nature and
extent of appellant’s duties under the “contract.”

The Maryl and cases seemto abide generally by the rule that if
specific services are requested by the defendant, the contract is
treated as one inmplied in fact and recovery is allowed for the
reasonabl e value of the plaintiff’'s services; but if there is no
neeting of the mnds as to what services are to be rendered, the
contract is treated as one inplied in |aw, where the neasure of
danmages is the amount, if any, of the defendant’s gain — not the
reasonabl e value of plaintiff’'s services.

As to the case at bar, it cannot be said that the parties
entered into a contract inplied in fact. The facts in this case are
di stingui shable fromany of the cases where the Maryl and courts have
awarded inmplied-in-fact damages. 1In cases where inplied-in-fact
danmages were found to be due, there was in every case a neeting of
the mnds as to the nature and extent of the duties undertaken by the
plaintiff on behalf of the defendant. Here, as already denonstrated,
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there was no such neeting of the mnds. To reiterate what was said

in WIliston on Contracts, for an inplied-in-fact contract to exist,

the obligation nust arise “from nutual agreenment and intent to
prom se, when the agreenent and prom se have sinply not been

expressed in words,” WIIliston, supra, vol. 1, 8§ 1.5, pp. 20-21, and

there must be a nmeeting of the minds. 17 C. J.S. Contracts 8§ 6(b) at
422. Thus, no contract can be inferred; and if a contract cannot be
inferred, no inplied-in-fact contract can be said to exist.

WIlliston, supra, vol. 1, 8 1.5, pp. 20-21

On the other hand, appellant did prove an inplied-in-Iaw
contract with appellees. VWiile “no assent between the parties [and]
no neeting of the mnds” was proven, the | aw nevertheless “inplies a

prom se on the part of the defendant[s] to pay.” Mass Transit

Adm ni stration, 57 Md. App. at 775. In such situations, the |aw

requires “restitution to the plaintiff of something that came into
def endant[s’] hands but belongs to the plaintiff in sonme sense.” 1d.
M. Mogavero failed to prove the value to the defendants of the

services he rendered. Because restitution danages are the sane as

danages recoverable for unjust enrichment, Barry & Gould, 360 Md. at

151, and because the neasure of damages for unjust enrichment is the
gain to the defendant, not the loss by the plaintiff, the notions
judge did not err when she granted summary judgnment as to Count 11.
Appel | ant argues, in the alternative, that he did proffer sone
evi dence as to what appell ees gained by his services. He points out
that he hired, on behalf of the defendants, a surveyor whose nanme he
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cannot remenber. The price the unnaned surveyor charged was $5, 000
|l ess than the price proposed by a surveyor recomended by M. Gant -
the architect for the project. Although M. Mgavero did not say how
much the surveyor he recomended charged, he argues that the
recomendation resulted in a $5,000 gain by the defendants. This
coul d possibly be true if we only knew nore facts. But we do not
know whet her the defendant even considered hiring the person
recommended by M. Gant or whether other surveyors may have been
consi dered who charged the sane as (or less) than the surveyor
recommended by appellant. Moreover, we do not know if the surveyor
recommended by M. Gant was to do the sane work as the work perforned
by the surveyor recomended by M. Mgavero. In short, appellant
failed to proffer evidence showing the gain to defendants resulting
fromhis recomendati on.

Appel |l ant al so clainms that he saved defendants $40, 000 by
telling Silverstein not to hire an engineer “to design an
el ectrical/mechanical drawing on the job.” Such a drawi ng had been
recommended by M. Gant. M. Mgavero testified (anbiguously) that
he told Silverstein that the contractor that was bidding on the job
[ presumably referring to Marlund] would design it and guarantee the
performance of it.” Neverthel ess, appellant produced no evi dence
that Marlund, or anyone else, in fact, made such a drawing for free,
and therefore no evidence was proffered as to what, if anything,

appel | ees saved. The proffered evidence as to the gain received by
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def endants as a result of the inplied-in-law contract was

insufficient to create a jury issue.

JUDGVENT AFFI RVED,;
COSTS TO BE PAI D BY APPELLANT
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