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The issues in this case are first, whether a common | aw cause
of action for wongful discharge of a fenmal e enpl oyee based on sex
discrimnation lies against an enployer with less than fifteen
enpl oyees and second, whether, in such a case, the court nust
instruct the jury that where the same person hires and fires the
enpl oyee, there is an inference that the di scharge was not due to
t he enpl oyee' s sex.

I

Dr. Linda Mol esworth, D.V.M, graduated fromthe University of
Pennsyl vania Veterinary School, received her license to practice
veterinary nedicine in the state of Maryland, and, on July 1, 1988,
began working for Dr. Randall Brandon, D.V.M, whose practice
concentrated on thoroughbred racehorses. The other nenbers of the
practice at that time were Dr. Jeffrey Pal ner, who had been with
the practice for several years, and Dr. Mark Akin, who had started
just a few nonths earlier. WMleswrth was the first female full-
time veterinarian enployed by Brandon.

When she began, Ml esworth was inforned that, as the |east
experienced person in the practice, her primary duty would be
working in the Lasix barn at the Laurel racetrack, giving Lasix
shots to horses,! approving nedications, and perform ng other
m scel | aneous tasks. On several occasions, Brandon told Ml esworth
t hat sonmeone had conplinented her work. Mol esworth received

bonuses in Decenber, 1988 and March, 1989. On July 1, 1989, her

! Lasix is admnistered to some horses prior to racing in
order to prevent henorrhaging in the |ungs.



contract was renewed and her salary increased from $25,000 to
$30, 000.

Dennis Manning, a trainer at the racetrack, was not pleased
with Mlesworth, however, because he did not want a fenuale
veterinarian in the barn. Neverthel ess, in August of 1989,
Mol esworth recei ved another bonus along with a note from Brandon
whi ch read:

Linda, you are doing a very good job and | appreciate

your efforts. Don't worry about the Mannings. W can't

pl ease themall. He's the one with the problem Thanks,

Randy.

Agai n, in Decenber, 1989, Ml eswrth received a bonus with a note
from Brandon which read: "You are doing very well in the practice
and the clients are quite happy with you."

Akin decided to |eave the practice as of April 1, 1990. A
trainer who was not enployed by Brandon gave Akin a going-away
party to which Mlesworth was not invited. When Ml esworth
di scovered this, she asked Brandon, at a neeting in April, 1990,
why she had not been invited. He |aughed and said she woul d have
been the only woman there. At the same neeting, Brandon inforned
Mol esworth that sonme of the trainers at the racetrack were
conpl ai ni ng about her. Brandon said her work was fine and that the
trainers had "never had a female veterinarian work for them
before.”" He told her that she was doing fine and to "give them

sone tine."

A new associate, Dr. Geg Fox began working for Brandon in



May, 1990. Mol esworth and Fox perfornmed about the sanme anount of
Lasi x work. Mol esworth conplained to Brandon that Fox, as the nost
junior nmenber of the practice, should be primarily responsible for
the Lasi x work. Brandon responded that he wanted Fox to neet the
clients.

During May and June of 1990, Mol esworth was not informed of
any other conplaints fromtrainers and on July 1, 1990, her salary
was increased from $30,000 to $35,000. On July 13, 1990,
Mol esworth met with Brandon and Palner, who had a contract to
acquire 48% of the stock in the incorporated practice. Br andon
informed Mol esworth that her contract would not be renewed because
of conplaints fromapproxinmately eight trainers. Mleswrth asked
if she was being fired because she had conpl ai ned about the Lasix
schedul e. Brandon replied that was not the reason. She then asked
if she was being fired because she is a wonman. Pal mer replied,
"Yes, that's part of it." According to Mdleswrth's testinony,
Brandon "nodded in agreenent and |ooked away" w thout verbally
r espondi ng. Brandon told Ml eswrth that he would give her an
excel | ent recommendati on and that her veterinary work was fine.

On Septenber 20, 1991, Ml esworth filed a conplaint against
Brandon in the Circuit Court for Anne Arundel County alleging
common | aw wrongful di scharge. The conplaint alleged that when she
was term nated by Brandon, "she was infornmed by [hin] that her
enpl oynment was being term nated by hi mbecause of the fact that she
was fenmale." She clained $150,000 in conpensatory damages and
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$150,000 in punitive damages. The court denied Brandon's Mtion
for Summary Judgnent.

At trial, Ml esworth testified about the July 13, 1990 neeting
wi th Brandon and Pal ner. Pal mer deni ed having made the statenent
attributed to him and Brandon deni ed havi ng nodded in agreenent.
Both doctors testified that when Ml esworth asked if she was being
fired because she was a wonan, they answered "no."

Nancy Heil, a trainer, testified that she had no problemwth
Mol eswor t h. Several other trainers testified for Brandon that
Mol esworth was argunmentative and inflexible. Akin testified that
when Mol esworth gave shots, she frequently left "knots" which upset
the trainers. In addition, Dr. Jean Dobson testified that Brandon
offered her a job in the fall of 1990, after Ml esworth was fired
and before she filed suit. Dobson said she turned down the offer
because she earned significantly nore noney at the Food and Drug
Adm ni stration.

At the end of the testinony, the court denied Brandon's Motion
for Judgnment. Therefore, he requested that the jury be instructed,
in part, as follows:

In cases where the hirer and firer are the same person,

there is a strong inference that the discharge from

enpl oynment was not due to sex discrimnation, because it

does not make sense that soneone would hire a nenber of

a class he does not like, only to discharge that person

once he or she is on the job.

The court refused to instruct the jury as requested.

Mol esworth cl ai med danmages of $28,496.41 for |ost wages from



1990, 1991, and 1992. She presented no evidence of nonetary
damages for 1993. The jury interrupted its deliberations to inform
Judge Chester Goudy that it had found in favor of Mol esworth but
wi t hout any non-econom c damages. It inquired whether it could
award attorney's fees, and Judge Goudy instructed the jury that it
could not. On Septenber 13, 1993, the jury awarded Mol esworth
$39, 198 in danmages. Brandon's Mdtion for Judgenent Notw t hstandi ng
the Verdict, Mtion for New Trial, and Mtion to Revise the
Judgnent were deni ed.

Brandon appealed to the Court of Special Appeals; that court
held that the common |aw wongful discharge cause of action was
avail able to Ml esworth and that she presented sufficient evidence
to withstand Brandon's Mdtions for Sumrary Judgnent, Judgnent, and
Judgnment Notwi thstanding the Verdict. The court, nonethel ess
reversed the circuit court's judgnent, basing its ruling on the
| ower court's refusal to instruct the jury as requested by Brandon,

and remanded for a newtrial. Brandon v. Ml esworth, 104 M. App.

167, 655 A 2d 1292 (1995).

Bot h Brandon and Mol esworth filed petitions for certiorari,
whi ch we granted. The Maryl and Conm ssion on Human Rel ations, the
agency charged with interpreting, adm nistering, and enforcing the
Maryl and Fair Enpl oynent Practices Act, joined as ami cus curiae in
support of Ml esworth. The Maryland Chanber of Conmerce and the
Nat i onal Federation of |ndependent Business, statew de and nati onal
agencies that pronote snmall businesses, joined as amci curiae in
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support of Brandon.
[

Mol esworth alleges that in termnating her enpl oynment, Brandon
violated the public policy announced in §8 14 of the Fair Enpl oynent
Practices Act, Miryland Code (1994 Repl. Vol., 1995 Supp.) Art.
49B:

It is hereby declared to be the policy of the State of
Maryl and, in the exercise of its police power for the
protection of the public safety, public health and
general welfare, for the maintenance of business and good
governnent and for the pronotion of the State's trade,
commerce and manufacturers to assure all persons equal
opportunity in receiving enploynment and in all |abor
managenent -union relations regardless of race, color
religion, ancestry or national origin, sex, age, narital
status, or physical or nental handicap unrelated in
nature and extent so as to reasonably preclude the
performance of the enploynent, and to that end to
prohibit discrimnation in enploynent by any person,
group, | abor organi zation, organi zation or any enpl oyer
or his agents.

(enphasi s added). Brandon alleges that since enployers with | ess
than fifteen enployees are exenpted under § 15(b),? the public
policy announced in 8 14 does not apply to those enployers. W
di sagree and hold that, to this extent, the 8§ 15(b) exenption
merely excludes snmall businesses fromthe admnistrative process of
the Fair Enploynent Practices Act under the aegis of the Human

Rel ati ons Comm ssion, but not fromthe public policy of § 14. The

2 Section 15 (b) defines "Enployer" as "a person engaged in an
i ndustry or business who has fifteen or nore enployees for each
wor ki ng day in each of twenty or nore cal endar weeks in the current
or preceding cal endar year, and any agent of such a person.”



pl ain | anguage of 8 14, the legislative history of Article 49B, and
prior decisions of this and other state and federal courts support
t hi s concl usi on.
A

Wen she was term nated, Ml esworth was an at will enpl oyee.
"The common |aw rule, applicable in Maryland, is that an enpl oynent
contract of indefinite duration, that is, at will, can be legally
termnated at the pleasure of either party at any tine." Adler v.

Anerican Standard Corp., 291 Md. 31, 35, 432 A 2d 464 (1981). The

| egi sl ature has "engrafted exceptions” upon that rule, such as Art.
49B, 8§ 16(a)(1l) making it unlawful for an enployer to discharge an
enpl oyee "because of . . . race, color, religion, sex, age,
national origin, marital status, or physical or nental handicap

Adler, supra, 291 M. 31. In Adler, we recognized a

judicial exception to the termnable at will rule: the common | aw
cause of action for wongful discharge. W held that "Maryland
does recognize a cause of action for abusive discharge by an
enpl oyer of an at wll enployee when the notivation for the
di scharge contravenes sone clear nandate of public policy."® Id.
at 47.

CGenerally, a plaintiff nust allege violation of a particular
statute with sone specificity to state a cause of action for

wr ongf ul di schar ge. In Adler, the conplaint alleged that the

% The term "wongful discharge" enconpasses "abusive" and
"retaliatory" discharge. Adler, supra, 291 Md. at 36, n.2.
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plaintiff's discharge "was notivated solely by [the corporation's]
desire . . . to conceal inproprieties and illegal activities which
plaintiff mght have disclosed . . . ." [|d. at 34. The conpl aint
did not, however, state a cause of action for wongful discharge.

The first source of public policy Adler advanced was a
crimnal statute. Adler's allegations were "too general, too
concl usory, too vague and lacking in specifics to nount up to a
prima facie showi ng that the clainmed m sconduct contravened" the
statute. [d. at 44.

Second, Adler proposed that bribery and falsification of
corporate records are so clearly against public policy that he need
not identify any particular source. He defined "public policy" as

that which is "commonly accepted as necessary to the public good.™

Id. at 43. Quoting MIl.-Nat'l Cap. P.& P. v. Wash. Nat'l Arena, 282
Md. 588, 605-606, 386 A 2d 1216 (1978), we declined to adopt such
an expansi ve view of public policy:

Not being restricted to the conventional sources of
positive law (constitutions, statutes, and judicial
deci sions), judges are frequently called upon to discern
the dictates of sound judicial policy and human wel fare
based on nothing nore than their own personal experience
and intellectual capacity. . . . Inevitably, conceptions
of public policy tend to ebb and flow with the tides of
public opinion, making it difficult for courts to apply
the principle with any degree of certainty.

Adl er, supra, 291 Md. at 45. "[DJeclaration of public policy is

normal ly the function of the |legislative branch."” [d. at 45;

(@]

ee

al so Finance Etc. Co. v. Truck Co., 145 M. 94, 99, 125 A. 585

(1924) ("[T]he public policy of a state is the policy which its
8



peopl e speaking through their 1legislature adopt."). W wll
recogni ze public policy that is not derived fromconstitutional or
statutory provisions as the basis of a judicial determnation "only

with the utnost circunspection.” ld. at 46, quoting Patton v.

United States, 281 U S. 276, 306, 50 S.Ct. 253, 261, 74 L.Ed. 854

(1930). Thus, "absent a statute expressing a clear nmandate of
public policy, there ordinarily is no violation of public policy by
an enployer's discharging an at wll enployee. . . ." WAtson v.

Peoples Ins. Co., 322 Md. 467, 478, 588 A 2d 760 (1991); see also

Ewi ng v. Koppers Co., 312 Ml. 45, 537 A 2d 1173 (1988).

B

W nust decide whether 8 14 of Art. 49B provides a
sufficiently clear nmandate of public policy to support Ml esworth's
common | aw wongful discharge cause of action against Brandon.
Specifically, we nust determ ne whether the term"enployer” in 8§ 14
i ncl udes those exenpted under 8 15(b). "In construing the neaning
of a word in a statute, the cardinal rule is to ascertain and carry
out the real Ilegislative intention. The primary source of
|l egislative intent is, of course, the l|language of the statute

itself." Tucker v. Fireman's Fund | nsurance Co., 308 Md. 69, 73,

517 A 2d 730 (1986). Odinarily, therefore, we need not |ook
beyond the plain language of the statute to discover the
| egislative intention. 1In other circunstances, however, a statute
may be anbi guous and "the entire statutory schene nust be anal yzed

as a whole." CQutmezquine v. State, 335 Md. 20, 41, 641 A 2d 870
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(1994). In addition, we may need to "consider other 'external
mani festations' or 'persuasive evidence,' including a bill's title
and function paragraphs, . . . and other material that fairly bears
on the fundanental issue of |egislative purpose or goal

Kaczorowski v. Mayor and City Council of Baltinore, 309 M. 505,

514- 15, 525 A 2d 628 (1987).

The Fair Enploynment Practices Act, Art. 49B, nakes certain
actions "unl awf ul enpl oynent practices” and creates an
adm nistrative procedure for handling discrimnation conplaints.
It is an unlawful enploynent practice, under Art. 49B, § 16(a)(1),
for an "enployer . . . to discharge any individual . . . because of
such individual's race, color, religion, sex, age, national origin,
marital status, or physical or nental handicap . . ." Any person
all eging discrimnation under 8 16(a)(1), or any other section of
Article 49B, may file a conplaint with the Conm ssion on Human
Rel ations. § 9A(a).

Under 88 3, 4, 9, 10, 11, and 12, the Conm ssion on Human
Rel ati ons may receive and issue conplaints alleging discrimnation,
conduct investigations based on conplaints received, hold
i nvestigative hearings for fact finding, bring civil actions on
behal f of conplainants for injunctive relief, conduct hearings in
cases of failure to reach agreenent on the elimnation of

discrimnatory actions, and institute litigation to enforce

conpliance with the article. See Wathersby v. Kentucky Chicken

Co., 86 M. App. 533, 587 A 2d 569 (1991); rev'd on other grounds,
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326 MJ. 663, 607 A .2d 8 (1992). Mol esworth did not file a
conplaint with the Comm ssion because it was her belief that
Brandon is not included within the definition of "enployer” in 8§
15(b) and is, therefore, exenpt fromthis adm nistrative process.

The public policy in 8 14, however, by its own | anguage,
proscribes discrimnation in enploynent by "any enployer."”
(enphasi s added). If the term "enployer” in 8 14 were neant to
refer only to enployers as defined in 8 15(b), the term"any" woul d
be unnecessary. W seek to read statutes "so that no word, cl ause,

sentence or phrase is rendered surplusage, super fl uous,

meani ngl ess, or nugatory." Montgonery County v. Buckman, 333 M.
516, 524, 636 A 2d 448 (1994). Thus, 8 14 applies to "any
enpl oyer," including those exenpted in § 15(b).

Maryland's public policy against sex discrimnation 1is
ubi quitous. Section 14 is one of at least thirty-four statutes,
one executive order, and one constitutional anmendnent in Mryl and
t hat prohibits discrimnation based on sex in certain
ci rcunst ances. Toget her these provisions provide strong evidence
of a legislative intent to end discrimnation based on sex in
Maryl and. We presunme the legislature did not intend to abrogate
the common | aw, absent a clear statenment to the contrary. Janes v.

Prince George's County, 288 M. 315, 335, 418 A 2d 1173 (1980).

Simlarly, where a public policy is as pervasive as Mryland' s
policy against sex discrimnation, we presune the |egislature does
not intend to allow violations of that policy, absent sone
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indication of a contrary intent. Brandon has provided no proof
that the legislature intended to permt enployers having | ess than
fifteen enployees to discrimnate on the basis of sex. On the
contrary, the |language of the statute indicates that the
| egislature intended to prohibit sex discrimnation by "any
enpl oyer," consistent with the |egislature's general intent to end
sex discrimnation in Mryl and.

The legislative history supports this interpretation. Article
49B was nodeled on federal anti-discrimnation |egislation.

Chapter 717 of the Acts of 1965; Weat hersby, supra, 86 Ml. App. at

545 n. 2. In addition, the title of Chapter 493 of the Acts of
1973, which reduced from twenty-five to fifteen the nunber of
enpl oyees in the definition of "enployer," indicates that the Act
was passed to "generally conform the State Fair Enploynment
Practices Law to the 1972 Anendnents of Title VII, Federal G vi

Rights Act of 1964." Therefore, in the absence of contrary
| egi sl ati ve pronouncenents on the Maryland |aw, we may turn to the
| egi slative history of the federal law to discern the |egislative

intent behind the 8 15(b) exenption. See Chappell v. Southern

Maryl and Hosp., 320 Mi. 483, 494, 578 A 2d 766 (1990).

Am ci curiae, the Maryland Chanber of Commerce and the
Nat i onal Federation of |ndependent Business, correctly identify the
concern of many Senators that expanding the scope of the federal
| aw would subject small businesses to expensive |awsuits and
potential bankruptcy. See, e.qg., 118 Cong. Rec. 2387-89 (1972).
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They fail, however, to recognize the concern of other nenbers of
Congress that expanding the scope of the Act would overburden the
Equal Enpl oynent Qpportunity Comm ssion (EEOCC), the federal
equi val ent of the Human Rel ati ons Conm ssion. The EEOC esti mated
that expanding Title VII to enconpass enployers with eight or nore
enpl oyees, as originally proposed, would yield a 25% increase in
the EEOCC s workload. H R Rep. No. 92-238, 92d Cong., 1st Sess.

(1971), reprinted in 1972 U S.C.C A N 2137, 2142. The mnority

report of the House Comm ttee on Educati on and Labor stated:

Additionally, we fear that, in view of the estinmted 18-
month to two-year backlog that currently exists at the
EECC, the intent of HR 1746 to expand the EEOCC s
jurisdiction will serve only to retard and frustrate the
purposes and objectives of the Equal Enpl oynent
Qpportunity Act.

[ T]he massive expansion of jurisdiction and
transferring of various progranms to the EEOC at a tine
when the agency is struggling to control a burgeoning
backl og of cases, will further hanstring efforts to bring
meani ngful and tinmely relief to persons aggrieved by
discrimnatory enploynent conditions. . . . [T]he
commttee bill . . . wll thrust the EEOC into an
adm nistrative quagmre which can only delay the
attainment of a reasonable standard of operational
efficiency that Congress shoul d expect and demand."

Id. at 2167, 2176. Therefore, the intent of at |east sonme of the
| egi sl ators was to exenpt small enployers fromthe adm nistrative
process under the Act to avoid overburdening the EECC. It is this
intent that is reflected in the | anguage of 88 14 and 15(b). If
the legislature had intended to protect small enployers from comon
| aw wrongful discharge lawsuits, it would have limted 8 14 to

enpl oyers "as defined in 8 15" and it would have preenpted the
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field of enploynent discrimnation, which we have previously held

it did not do. Nati onal Asphalt v. Prince Geo's Co., 292 M. 75,

79, 437 A.2d 651 (1981).
This interpretation is also supported by the case |aw. I n

Kerrigan v. Magnum Entertainnent, Inc., 804 F.Supp. 733 (D. M.

1992), the court, applying Maryland |aw, held that a wongful
di scharge cause of action for sex discrimnation is available
agai nst an enpl oyer exenpted under § 15(b). In that case, the
plaintiff alleged her enployer discharged her because she was
pr egnant . The enployer argued that there was a "deliberate
| egislative intent to avoid burdening small businesses with suits
alleging discrimnation in enploynent.” 1d. at 735. The court
di sagreed and said that "while art. 49B exenpts small businesses
fromits burdensone admnistrative requirenents, there is no reason

to construe art. 49B as exenpting snmall businesses fromits anti-

di scrimnation policy." Id. at 736. Likewise, in Collins V.
Ri zkana, 73 Onhio St. 3d 65, 652 N E 2d 653, 660-61 (1995), the
Suprene Court of OChio upheld a wongful discharge claimbased on
the public policy in a statute prohibiting discrimnation in
enpl oynent from whi ch the enpl oyer was exenpt.* The legislature's
intent, the court said, was "to exenpt small businesses fromthe

burdens of [the Chapter], not fromits antidiscrimnation policy."

“ Wile the Collins decision rested on nultiple sources of
public policy, the court found each source to be independently
sufficient to support the cause of action. Col lins, supra, 652
N. E. 2d 653.
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Id. at 660-61. And, in Bennett v. Hardy, 11 Wash. 2d 912, 784 P.2d

1258 (1990), the Suprene Court of Washington held that a cause of
action for wongful discharge was available based on a statute
prohibiting age discrimnation but providing no renedy. The
state's anti-discrimnation statute, it said, further supported the
court's result. Despite the fact that the latter statute exenpted
the enployer fromits admnistrative procedures, it nonethel ess,
indicated "the Legislature's recognition that retaliatory discharge
is an unfair enploynment practice." 1d. at 1264.°

The alternative interpretation of the statute advanced by
Brandon flies in the face of the view taken by the United States
District Court for the District of Miryland which, applying
Maryl and | aw, aptly characterized the enployer's interpretation
"Bluntly put, [the enployer] argues that the General Assenbly
intended to grant small businesses in Maryland a license to
discrimnate [on the basis of sex] against their enployees wth

impunity." Kerrigan, supra, 804 F. Supp. at 735. Finding no nerit

in such a contention, Kerrigan relied on our decision in National

Asphalt, supra, 292 MI. 75, where we held that 8§ 14-18 of Art. 49B

5> The California Supreme Court, in Jennings v. Marralle, 8
Cal. 4th 121, 32 Cal. Rptr. 2d 275, 876 P.2d 1074 (1994), held that
the state statute prohibiting age discrimnation did not provide a
"fundanmental policy" to support a wongful discharge suit because
the small enpl oyer exenption was inseparable fromthe statenent of
policy and because no other statute or constitutional provision
prohi bited age discrimnation. A lower California court, in a sex
discrimnation case, Badih v. Mers, 36 Cal. App. 4th 1289, 43 Cal.
Rptr. 2d 229 (1995), relied on the state constitution to provide
t he fundanental policy to support the plaintiff's cause of action.
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did not preenpt |ocal |aws on the sanme subject. National Asphalt
was exenmpted fromthe state | aw because it had |less than fifteen
enpl oyees, but it was covered by a simlar county ordinance. |d.
at 76-77. \Wen an enployee filed a sex discrimnation conplaint
with the Prince George's County Human Relations Conm ssion,
National Asphalt sought a declaratory judgnment that the county | aw
was preenpted by the state law. W held that the county | aw was
not preenpted because Article 49B does not conprehensively cover
the entire field of enploynent discrimnation. Ild. at 77-78

"Enpl oyers with less than fifteen enployees are not permtted by
the state statute to discrimnate in their enploynent practices;
they sinply are not covered." 1d. at 79. 1In order for there to
have been a conflict between the state and county |laws, the state
| aw woul d have to permt discrimnation by small enployers. Since
it did not, there was no conflict. 1d. at 79 n.3.

Simlarly, in Coalition v. Annapolis Lodge, 333 Ml. 359, 635

A . 2d 412 (1994), Judge Eldridge, for the Court, held that the Cty
of Annapolis had the authority to enact an ordi nance prohibiting
discrimnation by certain clubs that were exenpted fromthe state

public accommpdations |aw. The state statute, we said, "does not

permt discrimnation by private clubs. It sinply excludes private
clubs fromthe coverage of state law. |Instead of constituting an
affirmative authorization to discrimnate . . . [the exenption]

merely renoves private clubs from the scope of the state public
accomodations law " [d. at 379. Thus, Brandon's contention that
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smal | enployers are exenpted from the public policy of 8 14 is
contrary to our prior holdings that 8§ 14 and a simlar statute do
not authorize discrimnation by exenpted businesses.

Makovi v. Sherwin-Wllians Co., 316 Mi. 603, 561 A . 2d 179

(1989), and Chappell, supra, 320 Md. 483, do not conpel a different

result. In Makovi, after receiving an unfavorable ruling fromthe
EECC, the plaintiff filed a suit for wongful discharge based on
sex discrimnation. W held that the common | aw cause of action
was not avail able. Because the enployer had a sufficient nunber of
enpl oyees, the statute provided the plaintiff with both a right and
a renedy. "Thus, the generally accepted reason for recogni zing the
tort, that of vindicating an otherwise civilly unrenedied public

policy violation, [did] not apply."” Mkovi, supra, 316 Mi. at 626.

A renmedy was also available to the plaintiff in Chappell, supra,
320 Md. 483. By contrast, in this case, the state statute does not
provide Ml eswrth with any renedy.® Thus, the purpose of the
wrongful discharge tort, to provide a renmedy for otherw se
unremedi ed violations of public policy, is present here and Makovi
and Chappel|l are inapposite.
C
We hold, therefore, that Art. 49B, 8 14 provides a clear

statement of public policy sufficient to support a common | aw cause

6 W do not decide whether a renedy provided by county
ordi nance may preenpt the availability of a comon |aw cause of
action because the issue was not properly raised and briefed bel ow.
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of action for wongful discharge against an enpl oyer exenpted by
Art. 49B, 8 15(b). Section 15(b) nerely excludes snall enpl oyers
fromthe adm nistrative process of the Act, but does not exclude
them fromthe policy announced in 8 14. The General Assenbly did
not intend to permt snmall enployers to discrimnate against their
enpl oyees, but rather intended to pronote a policy of ending sex
di scrim nation statew de.
.

Brandon requested that the followng instruction be read to
the jury:

In cases where the hirer and firer are the sane person,
there is a strong inference that the di scharge from enpl oynent
was not due to sex discrimnation, because it does not make
sense that soneone would hire a nenber of a class he does not
like, only to discharge that person once he or she is on the
job. Odinarily a plaintiff alleging sex discrimnation wll
not be able to rebut this inference because of its conpelling
nat ur e.

It is undisputed that the person who hired Dr.

Mol esworth -- Defendants Randall Brandon and Def endant
Corporation -- is the same person who discontinued
Plaintiff's enploynment, knowng Plaintiff to be a fenale.
You are therefore instructed to apply this inference
(that Plaintiff's noncontinuance of enploynment was for
reasons other than sex discrimnation) in evaluating the
evidence in this case.
Whether the trial court erred in refusing to so instruct the jury,
as the internmediate appellate court held, is the second issue
before us. W hold that the trial court properly denied the
requested instruction because under federal and state law it is not
applicable in a case, as here, involving direct evidence of
discrimnation. 1In addition, the instruction was not applicable to
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the facts of this case and the area of law was fairly covered by
the instructions given.
A

To el uci date our discussion of the "same actor inference" in
the requested jury instruction, we nust first outline the order and
al l ocation of the burden of proof in a case arising under Title VII
of the Gvil R ghts Act of 1964, 78 Stat. 253, 42 U S.C. 8§ 2000e et
seq. (Title VI1).” The United States Suprene Court, in MDonnel

Douglas v. Geen, 411 U S. 792, 93 S. C. 1817, 36 L.Ed.2d 668

(1973), said that where the plaintiff/enployee seeks to prove
discrimnation without the benefit of direct evidence, the enpl oyee
must first make out a prinma facie case of discrimnation. |1d. at
802. The elenents of the prima facie case depend upon the facts of
t he case. Id. at 802 n.13. The burden then shifts "to the
enpl oyer to articulate sonme legitimte, nondiscrimnatory reason
for the enployee's rejection.” Id. at 802. Finally, "the
plaintiff nust then have an opportunity to prove by a preponderance

of the evidence that the legitimate reasons offered by the

" Molesworth argues that we ought not apply Title VI
precedents in common | aw wongful discharge cases because to do so
would be to engraft an entire body of federal |law onto a state
common |law tort action. Because the sufficiency of Mlesworth's
evidence was not challenged on appeal to this court, we do not
deci de whether the United States Suprenme Court's Title VII rulings
provi de the proper burdens of proof in Adler cases. The Title VI
and ADEA (Age Discrimnation in Enploynent Act) cases we discuss
are relevant because the "sanme actor inference" has only been
applied in cases arising under those statutes. |In addition, while
we do not consider those cases controlling in a common | aw w ongf ul
di scharge suit, they may be instructive.
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defendant were not its true reasons, but were a pretext for

discrimnation." Texas Dept. of Community Affairs v. Burdi ne, 450

U S 248, 253, 101 S.C. 1089, 67 L.Ed.2d 207 (1981); MDonnell

Dougl as, supra, 411 U S. at 804. The enployee retains the ultimte

burden of proving that the discharge was notivated by

di scri m nati on. Burdi ne, supra, 450 U S. at 253; Saint Miry's

Honor Center v. Hcks, _ US| 113 S. Q. 2742, 2747, 125

L. Ed. 2d 407 (1993).
B

The requested jury instruction originated in Proud v. Stone,

945 F.2d 796 (4th Gr. 1991). In that case, Warren Proud was fired
fromhis job as an accountant in the United States Arny after |ess
than five nonths on the job. A though he had no direct evidence of
discrimnation, he filed suit under the Age Discrimnation in
Enpl oyment Act, 29 U.S.C. §8 621 et seq. (ADEA), alleging the Arny
di scharged hi m because of his age. The Court of Appeals affirnmed
the district court's dismssal at the close of the plaintiff's
case. Id. at 797. It focused on the fact that the person who
fired Proud was the sanme person who hired him"less than six nonths
earlier with full know edge of his age." 1d.

Therefore, in cases where the hirer and the firer are the

sanme individual and the termnation of enploynment occurs

within a relatively short tine span follow ng the hiring,

a strong inference exists that discrimnation was not a
determ ning factor for the adverse action taken by the

enpl oyer.

Ild. This inference, the court said, becones relevant at the third
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stage of the McDonnell Douglas proof schenme, which is also used in

ADEA cases, and "creates a strong inference that the enployer's
stated reason for acting against the enployee is not pretextual."
Id. at 798.

The United States Court of Appeals for the Eighth GCrcuit

adopted the reasoning of Proud in Lowe v. J.B. Hunt Transport,

Inc., 963 F.2d 173 (8th Gr. 1992). Lowe, like Proud, involved an
ADEA cl ai m unsupported by direct evidence and, |ike Proud, the
peopl e who fired Lowe also hired him The trial court directed a
verdict for the enployer at the close of the plaintiff's evidence
and the Court of Appeals affirned. Ild. at 174. Wil e the
plaintiff had made out a prima facie case, his evidence was
insufficient to prove that the enployer's reason for the discharge
was pretextual . ld. at 175. The court found it "sinply
incredible, in light of the weakness of plaintiff's evidence
ot herwi se, that the conpany officials who hired himat age fifty-
one had suddenly devel oped an aversion to ol der people Iess than
two years later."” 1d.

The Sixth Crcuit approved the use of a jury instruction on

the "sane actor inference" in Buhrnaster v. Overnite Transportation

Co., 61 F.3d 461 (6th Gr. 1995). Mary Buhrmaster sued her forner
enpl oyer under Title VII alleging that sex discrimnation notivated
the decision to fire her after seven and a half years of work. As

was the case in Lowe and Proud, Buhrmaster had no direct evidence

and the sane person had hired and fired her. |d. at 462, 463. The
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district court instructed the jury:

When t he individual who hires a person is the sane person

who fires an enployee, there is a strong inference that

discrimnation did not notivate the enpl oynent deci sion.

You may, but are not required to, infer from this

evidence that M. Littleton's decision to term nate M.

Buhrmaster's enpl oynent was not notivated by sex.
ld. at 463. The Court of Appeals ruled that the instruction was
applicable in a sex discrimnation case and that a short period of
time is not an essential elenment of the inference where the
plaintiffs class does not change. 1d. at 464.

C

We nust determ ne whether the trial court erred in refusing to

instruct the jury on the "sanme actor inference." Parties are

"entitled to have the jury fairly instructed upon their theory of

the case." Aleshire v. State, 225 M. 355, 370, 170 A 2d 758

(1961); see also Kennelly v. Burgess, 337 M. 562, 574, 654 A 2d

1335 (1995). The court is not required, however, to read a
requested instruction "if the matter 1is fairly covered by
instructions actually given." Maryland Rule 2-520(c); Kennelly,
supra, 337 MI. at 577. Therefore, an appellate court reviewng the
denial of a requested jury instruction nust determ ne:
whether the requested instruction was a correct
exposition of the |aw, whether that | aw was applicable in
light of the evidence before the jury, and finally
whet her the substance of the requested instruction was
fairly covered by the instruction actually given.

Wegad v. Howard Street Jewelers, 326 Ml. 409, 414, 605 A . 2d 123

(1992) (quoted in Holman v. Kelly Catering, Inc., 334 Ml. 480, 495-
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96, 639 A.2d 701 (1994)).

Under both federal and state |law, the "sanme actor inference"
is not applicable in this case because Ml esworth presented direct
evi dence of discrimnation. Mol esworth testified that when she
asked whether she was being fired because she is a wonman, Pal ner
replied, "Yes, that's part of it,” and Brandon "nodded in
agreenent."” Brandon's nod was adm ssi bl e hearsay under Maryl and
Rul e 5-803(a)(2) because it "manifested an adoption"” of Palner's

statenent. Brandon, supra, 104 Md. App. at 198. Thus, the nod was

a comunication by Brandon that part of the reason he fired
Mol esworth was because she is a woman. Unlike "stray remarks in
t he workpl ace,"” "statenents by nondeci si onnakers,"” and "statenents
by decisionmakers unrelated to the decisional process itself,"”
Brandon's nod was a statenment by a decisionmaker relating to the
decision itself that tends to show discrimnatory intent. Price

VWAt er house v. Hopkins, 490 U. S. 228, 277, 109 S. C. 1775, 104

L. Ed. 2d 268 (1989) (O Connor, J., concurring). Such a statenent is

direct evidence of discrimnation. (dark v. Coats & dark, Inc.,

990 F.2d 1217, 1226 (11th Gr. 1993); EEE. O C v. Alton Packaging

Corp., 901 F.2d 920, 924 (11th Gr. 1990); see also U.S. Postal

Service v. Aikens, 460 U S. 711, 716, 103 S.Ct. 1478, 75 L. Ed.2d

403 (1983) ("There will seldombe 'eyewi tness' testinony as to the

enpl oyer's nmental processes."); cf. MCormck on Evidence 8 185

(John WIlliam Strong ed., 4th ed. 1992) [hereinafter MCorm ck].
The "sanme actor inference" is only applicable in cases
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followng the MDonnell Douglas proof schene. See, e.q.,

Buhrmaster, supra, 61 F.3d 461; LeBlanc v. G eat Anerican Ins. Co.,

6 F.3d 836 (1st Cr. 1993), cert. denied, 114 S. C. 1398 (1994);

Lowe, supra, 963 F.2d 173; Proud, supra, 945 F.2d 796. The

McDonnel | Dougl as proof scheme, however, is inapplicable where the

plaintiff presents direct evidence of discrimnation. Trans Wrld

Airlines, Inc. v. Thurston, 469 U. S 111, 121, 105 S.C. 603, 83

L. Ed. 2d 523 (1985); A ton Packaging, supra, 901 F.2d at 923; MAdoo

v. Toll, 615 F. Supp. 1309, 1311 (D.Md. 1985). Therefore, the "sane
actor inference" is not applicable in cases involving direct
evi dence. The United States District Court for the Southern
District of lowa, in an ADEA case, denied the defendant's notion
for summary judgnent because the plaintiff had direct evidence and
there was a question of fact as to whether the sane person hired

and fired the enployee. Holmes v. Marriott Corp., 831 F. Supp. 691,

702 (S.D. lowa 1993). The plaintiff's evidence included testinony
that his supervisor said the plaintiff was "senile," "getting too
old to cut it,"” and "not as young as you used to be." 1d. at 704.
This direct evidence precluded the court from granting the
defendant's notion for summary judgnent. 1d. at 703. Research has
revealed no case in which a court applied the "sane actor
i nference" where the plaintiff relied on direct evidence. Thus,
because Ml esworth presented direct evidence of discrimnation

under federal Title VIl law, the "sanme actor inference" would not
be applicable in this case.
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Maryl and | aw of evidence also dictates that the "sane actor

inference" is not applicable in this case. W have referred to the

requested instruction as an "inference" because other courts
generally do so. E.g., Buhrmaster, supra, 61 F.3d at 463.
Actually, the instruction, as requested by Brandon, 1is a

presunption because it shifts the burden of producing evidence.

Tyndall v. National Educ. Centers, 31 F.3d 209, 215 (4th CGr. 1994)

(Proud creates a "strong presunption of nondiscrimnation."); cf.
McCormck 8§ 342. After the plaintiff presents evidence sufficient
to survive a notion to dismss, where the sane person hired and
fired the plaintiff, the presunption dictates that the discharge
was not notivated by discrimnation. The plaintiff, then, nust
present further evidence that the discharge was due to
discrimnation or risk a directed verdict or a jury finding "that
Plaintiff's noncontinuance of enploynent was for reasons other than
sex discrimnation.” MCormck 8§ 342.

This presunption is inapplicable under Maryland law in this
case because Mol eswort h present ed di rect evi dence of

di scri m nati on. In Gier v. Rosenberqg, 213 M. 248, 254-55, 131

A.2d 737 (1957), we explained that where the party agai nst whomt he

presunption operates, here the plaintiff, presents evidence

refuting the presunption, the burden of proof shifts back to the

proponent of the presunption, here the defendant. |In other words,

if the plaintiff produces evidence of discrimnation, the

presunption "is spent and disappears.” McCorm ck § 344. For
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exanple, in Dover Elevator Co. v. Swann, 334 Md. 231, 638 A 2d 762

(1994), we held that the doctrine of res ipsa |loquitur was not
applicable where the plaintiff had produced evidence sufficient to
prove negligence. Res ipsa was intended to allow a plaintiff to go
forward wwth a case despite the inability to prove negligence. |d.
at 236-37. Thus, where a plaintiff is able to prove negligence,

the doctrine is unnecessary. 1d. at 238. See also Maszczenski V.

Mers, 212 Md. 346, 129 A 2d 109 (1957). Ml eswrth's testinony is
sufficient to prove discrimnatory intent. The presence of direct
evidence in this case, therefore, nmakes a presunption regarding
discrimnatory intent inapplicable.

In addition, the facts of this case do not warrant the
creation of a presunption. MCorm ck summari zes the three primary
reasons courts create presunptions.

[JJ]ust as the burdens of proof are sonetines allocated

for reasons of fairness, sone presunptions are created to
correct an inbalance resulting fromone party's superior

access to the proof. . . . A presunption nmay also be
created to avoid an inpasse, to reach sone result, even
though it is an arbitrary one. . . . Generally, however,

the nost inportant consideration in the creation of
presunptions is probability. Mst presunptions cone into
exi stence primarily because the judges have believed that
proof of fact B renders the inference of the existence of
fact A so probable that it is sensible and tinmesaving to
assune the truth of fact A until the adversary disproves
it.

Id. at 8§ 343.

None of these purposes is served in this case by the requested
instruction. First, both parties have equal access to the proof.
Bot h Mol esworth and Brandon were present at the neeting of July 13,
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1990 and both testified regarding Brandon's all eged discrimnatory
action. Second, there is no inpasse we nmust arbitrarily resol ve.
Ajury is fully capable of evaluating testinony presented at trial.
Third, where the sanme person hires and fires an enployee it is not
"so probable” that the discharge was not notivated by
discrimnation that we ought to assune it is so in every case. It
is possible for an enployer to hire soneone only to fire that
person | ater because of their class nenbership. For exanple, an
enpl oyer may develop an aversion to a particular class or an
enpl oyee may change their class, nobst obviously age or narita
st at us. Two federal appeals courts rejected the "sanme actor
i nference" in ADEA cases because the enpl oyer m ght have hired the
enpl oyee to work whil e a younger person was being "grooned” for the

job. WValdron v. SL Industries, Inc., 56 F.3d 491, 495 n.6 (3d Gr.

1995); Johnson v. Goup Health Plan, Inc., 994 F.2d 543, 548 (8th

Cr. 1993). Here, it is possible that Brandon fired Ml esworth
because his clients did not want a fenmal e veterinarian. The fact
that the discrimnatory animus nmay have originated in the clients
makes Brandon no | ess cul pable for dischargi ng Mol esworth because

of her sex. C. 29 CF.R 8 1604.2(a)(1)(iii) (1994); D az v. Pan

AnWrld Airways, Inc., 442 F.2d 385 (5th Gr. 1971), cert. deni ed,

404 U. S. 950 (1971). It does, however, provide an explanation for
his actions that is contrary to the presunption. Thus, the
probability that the discharge was not due to discrimnation is not
SO great as to warrant the creation of a presunption based on the
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facts before us.

Finally, the trial court properly refused to grant the
requested instruction, because the area of |aw was adequately
covered by other instructions. The court instructed the jury that
the plaintiff had to prove by a preponderance of the evidence that
t he defendant intentionally discrimnated against her. The court

conti nued:

It's not whether or not the trainers discrimnated
against her. . . . He is not liable for what they did.
It would . . . have to be that the Defendant
di scri m nated agai nst her.

.. . To find that the Plaintiff was wongfully
di scharged, you nust find that her termnation was
noti vated by sex discrimnation. In other words, the
Plaintiff was fired because she was a fenal e.

.. . The Plaintiff nust prove the Defendant
intentionally discrimnated [against] the Plaintiff.
That is, but for® the Plaintiff's gender the Defendant
woul d not have made the decision not to continue the
Plaintiff's enpl oynent.

These instructions adequately describe the burdens of proof in a
sex discrimnation case. Thus, even if the requested instruction

was |legally correct and factually applicable, and would not confuse

8 The plurality decision in Price Waterhouse, supra, 490 U S
at 240, ruled that "[t]o construe the words 'because of' as a
coll oquial shorthand for 'but-for causation,” . . . is to
m sunder stand them"
.o Title VII nmeant to condemm even those deci sions
based on a mxture of legitimate and illegitimte
consi derations. \Wen, therefore, an enployer considers
both gender and legitinmate factors at the tine of naking
a decision, that decision was "because of" sex and the
other, legitinmate considerations -- even if we nmay say
|ater, in the context of litigation, that the decision
woul d have been the sane if gender had not been taken
i nto account.
Id. at 241.
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the jury, the judge may have refused to grant it. Kennelly, supra,

337 Md. at 577; Dover El evator, supra, 334 Ml. at 258.

Brandon nmay still have argued to the jury that because he both
hired and fired Molesworth they may infer that the discharge was
not notivated by discrimnation. Qur refusal to adopt the "sane
actor inference" as a presunption in this case does not preclude
Brandon from making this argunent to the jury. As the court said

in Wal dron, supra, 56 F.3d at 496 n.6:

[Where, as in Proud, the hirer and firer are the sane
and the discharge occurred soon after the plaintiff was
hired, the defendant may of course argue to the
factfinder that it should not find discrimnation. But
this is sinply evidence |ike any other and should not be
accorded any presunptive val ue.

VWAl dron, supra, 56 F.3d at 496 n.6 (quoting brief of EECC as am cus

curi ae). The trial court's general instructions also do not
prevent Brandon from nmaking nore precise argunents to the jury.

Dover El evator, supra, 334 Md. at 259; Eaqgl e-Picher v. Bal bos, 326

Ml. 179, 233, 604 A 2d 445 (1992); Aronstamm v. Coffey, 259 M. 47,

51, 267 A.2d 741 (1970).
D
We hold, therefore, that the trial court properly refused to
instruct the jury that where the same person hires and fires the
plaintiff they nmust infer that the discharge was not notivated by
sex discrimnation. Such an instruction is not applicable, under
federal Title VII law, in a case involving direct evidence of

di scrim nation. Li kew se, under Maryland law, the instruction
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constitutes a presunption which is inappropriate where direct
evidence is presented. In addition, none of the purposes for
creating presunptions are present on the facts of this case and the
area of |aw was adequately covered by the instructions actually
gi ven. Nonet hel ess, the defendant was free to argue to the jury
that since the sane person hired and fired the defendant they may

infer that the discharge was not due to sex discrimnation

JUDGVENT AFFI RVED | N PART AND

REVERSED | N PART: CASE REMANDED

TO THE COURT OF SPECI AL APPEALS

WTH DI RECTIONS TO AFFIRM THE

JUDGVENT OF THE G RCU T COURT

FOR ANNE ARUNDEL COUNTY. COSTS

IN TH S COURT AND THE COURT OF

SPECI AL _APPEALS TO BE PAI D BY

BRANDON.
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