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On April 3, 1998, between 6 and 9 p.m, the Dorchester
County Famly YMCA (“YMCA”) held a Friday night roller skating
event, which was billed: “Skate with the Easter Bunny Healthy
Kids Night.” The event conbined “Fam |y Night” events with the
normal skating that usually occurred on Friday nights at the
YMCA. The skating was supervised by a skate nmonitor, a YMCA
programdirector, and others, including a volunteer who, dressed
as the Easter Bunny, skated anong the children. Sone parents of
the children also sat in the bl eachers surroundi ng the skating
area. In the hallway and roons adjacent to the gymasi um ot her
Fam |y Night activities took place such as crafts, face
painting, and gymastics. I nformati on booths manned by
representatives from various civic organizations were also
present. Approximately three hundred people were in attendance.

Around 8 p.m, the skate monitor, a YMCA vol unteer named
Vince Vigneri, was told by a teenager that “soneone is going to
bank my cousin.” M. Vigneri correctly understood the verb
“bank” as neaning “beat up.” M. Vigneri did not ask who was
going to beat up whonm he simply told his informant to stay
inside the gymasi um where there was supervision. M. Vigneri
also told the programdirector, Frieda Dietrich, that there was
a runor that a fight was going to take place. M. Dietrich, in
turn, told the front desk clerk, Angie Major, to ask the police

to come for a “sweep through” at 8:50 p.m, so that there would



be additional adult supervision when the event ended.

About 8:50 p.m, fifteen-year-old Leo Mol ock, Jr.
(“Mol ock”™), got in a fight in the YMCA parking lot with Leroy
McKni ght (“McKnight”), age fourteen. The fight did not go well
for MKni ght. After blows were struck, MKnight wal ked away
from Mol ock, took a pocket knife fromhis cousin and returned to
where Mol ock was standing. McKni ght then stabbed Ml ock, who
died fromhis stab wounds.

Appel | ants, who are the parents of Ml ock, filed a conpl ai nt
inthe Circuit Court for Dorchester County against the YMCA. At
trial, the plaintiffs produced evidence that, if believed,
showed that the YMCA did not use reasonable care in supervising
activities on their prem ses. On the other hand, the YMCA
produced countervailing evidence showing that they did use
reasonabl e care under the circunstances.

The trial judge's jury instructions included the follow ng:

Now, this is a case brought in
negligence. It is the [p]laintiff's burden
to prove that the [d] efendant was negli gent
and the negligence produced the injury that
is conplained of. Now, negligence is doing
sonet hing that a person using ordinary care
woul d not do or failing to do sonething that
a person using ordinary care would do. So,
t he neasure and the thing you nust | ook for
is ordinary care. That's the burden. If a
person fails to do it then the burden [sic]
is negligent.

So, you're | ooking at ordinary care, and
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you'll hear counsel argue to you about
ordinary care and what t hey believe
constitutes ordinary care in this case. And
ordinary care sinply nmeans that anount of

cauti on, attention or skill t hat a
reasonabl e person would use under simlar
circunst ances. That is the inportant

measure you're talking about, the duty, a
reasonabl e person, not the smartest person
in the world or the least intelligent but a
reasonabl e person. And we're held and the
[d]efendant in this case is held to that
kind of care, which a reasonable person
woul d use under simlar circunstances.

* * %

Now, we're tal king here, the [d] ef endant
was at the YMCA, and the YMCA operated this
business, if |I my call it that. And by
operating that enterprise assuned certain
responsibilities to people who are there.
And the liability of YMCA depends on the
nature of the people who were there. And I
woul d instruct you, under the law in this
case, those who were there at the invitation
of YMCA are what we call invitees. And an
invitee is a person who is invited or
permtted to be on another's property for
the purposes related to the owner's or
occupant's busi ness. In this case [t]he
[c]ourt instructs you that Mol ock, young
Mol ock, and the others there were invitees
of YMCA

And the duty that is owed to an invitee
is to use reasonable care to see that those
portions of the property which the invitee
my be expected to use are safe. [ 1
repeat that. The duty owed to an invitee is
to use reasonable care to see that those
portions of the property which the invitee
may be expected to use[] are safe. And
that's the basis —the duty that you nust
consider in determ ning whether there was a
breach of that duty.




(Enphasi s added.)

Once the trial judge concluded his instructions, counsel for
the plaintiffs put on the record his exceptions to the
instructions. The only exception that is here rel evant was:

[We sought an instruction on [loco]
parentis invol ving special relationship, the
special relationship between the child and
an organization like the YMCA which we
beli eve the analogous [sic] to that of a
school and a pupil, which requires a speci al
instruction pur suant to t he speci al
instruction filed in this case. That's all,
Your Honor.

The instruction to which plaintiffs' counsel referred was
the foll ow ng:

The relation of the YMCAto its nenbers
who are children is analogous to one who
stands in loco parentis, with the result
that the YMCA is under a special duty to
exercise reasonable care to protect its
nenbers who are children from harm

(Footnote omtted) (enphasis added). Henceforth, we shall refer

to this instruction as the “in |loco parentis” instruction.

The trial judge declined to give the requested instruction.
After being given a special verdict form the jury retired to
del i berate.

The first question on the verdict form was, “Do you find
that the [d]efendant was negligent and that its negligence was
a proximte cause of the death of Leo Ml ock, Jr.?” The jury
answered “no” to the first question and concluded their
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del i berations. After judgnment was entered in favor of the YMCA,
the Mol ocks filed this tinely appeal. In the question presented
portion of their brief, they raise one question, viz:

VWhether the [circuit court] erred in
instructing the jury that the YMCA's duty to
nearly 300 teenagers attending its Friday
ni ght skating event was only to see that
t hose portions of the prem ses to which the
invitees may be expected to use were safe
and not to prevent foreseeabl e harn?

Appellants ask us to consider whether the instruction

actually given by the trial judge —as opposed to the in loco

parentis instruction that was rejected —was erroneous. This is
made cl ear by appellants' argunment, viz:

The [circuit] [c]Jourt erred in instructing
the jury that the duty of the YMCA was
limted to seeing that those portions of the
prem ses which the invitee my be expected
to use were safe; the YMCA had a special
duty to pr ot ect the teenagers from
foreseeabl e harm'!

According to appell ants,

This instruction is inapposite to the
evidence in the case[,] which denonstrated
that the YMCA, an organization nearly
identical in social features to a school

invited nearly three hundred teenagers to a
Fri day eveni ng social event and assuned the
responsibilities for their safety beyond
sinply keeping safe those portions of the
prem ses that the children ni ght be expected

IAppellants dlightly changed their argument in another part of their brief when they said that the trial judge erred
when he told the jury that “the duty that is owed to an invitee is to use reasonable care to see that those portions of
the property to which the invitee may be expected to use are safe.” (Emphasis added.)
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to use.

The foregoing argunment was not preserved for appellate
revi ew because appell ants made no objection to the instructions
actually given in the trial court.

Maryl and Rul e 2-520(e) reads:

Obj ecti ons. No party may assign as
error the giving or the failure to give an
instruction unless the party objects on the
record pronptly after the court instructs
the jury, stating distinctly the matter to
whi ch the party objects and the grounds of
t he objection. Upon request of any party,
the court shall receive objections out of
the hearing of the jury.

Al t hough not |isted as a question presented, appellants do
rai se a second question, viz:

Did the trial court err in rejecting their
in loco parentis instruction?

That question was properly raised bel ow

In Farley v. Allstate Ins. Co., 355 Md. 34 (1999), the Court

of Appeal s sai d:

In reviewing the propriety of a trial

court's deni al of a requested jury
instruction, we nust exam ne “whether the
request ed i nstruction was a correct

exposition of the |aw, whether that |aw was
applicable in light of the evidence before
the jury, and finally whether the substance
of the requested instruction was fairly
covered by the instruction actually given.”

ld. at 47 (quoting Wegad v. Howard St. Jewelers, Inc., 326 M.

409, 414 (1992)); see Jacobs v. Flynn, 131 M. App. 342, 383,
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cert. denied sub nom Kishel v. Jacobs, 359 M. 669 (2000);

Green v. State, 119 Md. App. 547, 563 (1998); MI. Rule 2-520(c).

But, even if an instruction is applicable in light of the
evi dence before the jury, "a court need not give a requested
instruction, even if it nmay be a correct exposition of the | aw,
"if the matter is fairly covered by instructions actually

gi ven. Kennelly v. Burgess, 337 Ml. 562, 577 (1995) (quoting

Md. Rule 2-520); see Dover Elevator Co. v. Swann, 334 M. 231,

258-59 (1994) (stating that "[a] nunber of Maryland cases al so
assert the proposition that specifically requested jury
instructions are unnecessary where the instructions given
adequately enconpass the field of law and a party's counsel has
room to argue applicable law in light of the facts of the

case"); Aronstamm v. Coffey, 259 Md. 47, 51 (1970); Baltinore

Gas & Elec. Co. v. Flippo, 112 M. App. 75, 92 (1996), aff'd,

348 Md. 680 (1998).
The purpose of jury instructions

is to aid the jury in clearly understandi ng
the case and . . . to provide guidance for
the jury's deliberations by directing their
attention to the |l egal principles that apply
to and govern the facts in the case; and to
ensure that the jury is informed of the |aw
so that it can arrive at a fair and just
verdi ct.

Robertson v. State, 112 Ml. App. 366, 385 (1996); see Chanbers

v. State, 337 M. 44, 48 (1994). But, “the standard for
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reversible error places the burden on the conplaining party to
show both prejudice and error.” Farley, 355 Mil. at 47 (citation
onmi tted).

A person in loco parentis is *“charged,

factitiously, with a parent's rights,
duties, and responsibilities.” Black's Law
Dictionary (4'" ed. 1951). “A person in loco

parentis to a child is one who neans to put
himself in the situation of the [|awful
father [or nother] of the <child wth
reference to the father's [or nother's]
of fice and duty of making provision for the
chil d. O, as defined by Sir Wn G ant,
Master of the Rolls, a person in loco
parentis is one, 'assumng the parental
character and di scharging parental duties.'’
Weat herby v. Dixon, 19 Ves. 412. :
There nust be some indication, in some form

of an intention to establish it. It is a
gquestion of intention.” Von der Horst v.
Von der Horst, 88 Md. 127, 130-31, 41 A 124
(1898).

Pope v. State, 284 M. 309, 322 (1979).

There was no direct or circunstantial evidence presented
from which the jury could have legitimately concl uded that the
YMCA intended that it would take over the parents' rights and
duties while the children were on its prem ses. Appellants did
prove that agents of the YMCA undertook to nonitor the
activities of its patrons. But nost enterprises that invite
| arge nunbers of the general public onto their prem ses, whether
the invitees are young or old, nonitor the activities of their

patrons. The mere fact that the activities of the young patrons



are nonitored does not, standing alone, create a duty to act in

|l oco parentis for those chil dren.

In the lower court, appellants relied on Restatenent
(Second) of Torts, section 320 (1965). That section describes

t he duty of a person having custody of another in |oco parentis

to control the conduct of third persons, as:

One who is required by law to take or
who voluntarily takes the custody of
anot her under circunstances such as to
deprive the other of his normal power
of self-protection or to subject himto
association with persons likely to harm
him is wunder a duty to exercise
reasonable care so to control the
conduct of third persons as to prevent
them from intentionally harmng the
ot her or so conducting thenselves as to
create an unreasonable risk of harmto
him if the actor

(a) knows or has reason or know t hat he
has the ability to control the conduct
of the third persons, and

(b) knows or should know of the
necessity and opportunity for
exerci sing such control

Rest at ement (Second) of Torts § 320. Comment a. to § 320
indicates that the rule stated in 8 320 is applicable to a
sheriff or peace officer, a jailer or warden of a penal
institution, officials in charge of a state asylum or hospita
for the crimnally insane, to teachers or other persons in
charge of a public or private school, persons operating a

private hospital or asylum and to |essees of convict |abor



Appel | ants presented no evidence that would show that the YMCA
ever took custody of young Mol ock. At all times young Mol ock
was free to | eave or stay at the YMCA —as he pl eased. Our
Court of Appeals has said that the “relation of a [public]
school vis-a-vis a pupil is anal ogous to one who stands in |oco

parentis.” Eisel v. Board of Educ., 324 Ml. 376, 384-85 (1991)

(quoting Lunsford v. Board of Educ., 280 Md. 665, 676 (1977)).

Appel l ants argue that the relationship between the YMCA and one
who attends its events is, in turn, anal ogous to a pupil-school
relationship. W disagree. Sending one's child to school —at
| east until the child reaches sixteen years of age —is, for
nost peopl e, conpul sory.? Once at school, students nust foll ow
a regi mented schedul e. A pupil cannot conme and go as he/she
wi shes. And, public-school officials, like a parent, can
adm nister discipline if a child fails to follow |awful
directions. On the other hand, there was no evi dence produced
in the trial court to show that any agent of the YMCA had the
right to discipline a child who was guilty of m sconduct.
Unlike the situation with children who nust attend school

parents who send their children to YMCA events know that their
children can | eave the event at any tinme w thout sanction and

wi t hout the YMCA having any right to stop them

2Home schooling is an exception.
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We hold that the YMCA did not stand in |loco parentis with

Leo Mol ock, Jr. Therefore, the trial judge did not err in
rejecting the instruction proposed by appell ants.
But, even if we were to agree with appellants that the YMCA

stood in loco parentis to its nenbers who are children, the

trial judge would not have erred in rejecting the proposed
instruction, because it concerned only the duty owed to nenbers
who are children. Appellants did not prove that they or their

son were YMCA nenbers. They proved only that their son attended

an event sponsored by the appellee. Thus, technically, the
instruction was not supported by the evidence. See Farl ey, 355
Md. at 47.

Lastly, even if we were to assunme that the YMCA does stand

in loco parentis to children who attend its events, reversal

woul d not be warranted because appellants failed to show that
they were prejudiced by the instructions actually given. 1d.

The judge told the jury that as an invitee upon its
prem ses, the YMCA owed Mol ock a duty to “use reasonable care to
see that those portions of the property which . . . [he] may be
expected to use are safe.” Appellants contrast that instruction
with the one they wanted, i.e., that the YMCA owed a duty to use
“reasonabl e care to protect” young Ml ock. The only way that

appellants would have been better off wth the proposed
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instruction rather than the one actually given is if the jury
interpreted the instruction given as nmeaning the YMCA only had
a duty to use reasonable care that the physical prem ses were
safe, i.e., that the floor was not slippery, no boards were
| oose, etc. But jury instructions nust be read in the context
that they are given. Here, there was no issue as to the safety
of the physical prem ses, and when descri bing negligence, the

judge told the jury that a person would be negligent if he

failed to used ordinary care, i.e., failed to exercise that
amount “of caution, attention, or skill that a reasonabl e person
woul d use under simlar circumstances.” Read in context, the

instructions could only be interpreted as neaning that if the
prem ses were unsafe due to the actions of other patrons, the
YMCA was required to use the care a reasonabl e person woul d be
expected to exerci se under simlar circunstances to see that the
prem ses were safe for the children. This was appellants’
counsel's interpretation at trial as shown by the follow ng
excerpt fromhis closing argunent:

Well, there's no question that they were
negligent, and there's no question that
every different stage if they had taken the
proper steps as any reasonabl e person woul d
they could have stopped this fight well
before it occurred even before the first
thing occurred it wuld have stopped.
Because when you have adequate personnel
there kids respond to that. If they see
peopl e there, they don't do the things they
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m ght do. If they don't see anyone there,
they start to do them sonmebody's warned,
not hi ng happens. It keeps going. Spills
out to the very end fighting outside, a guy
standi ng there, nothing happens, boom dead.
And all of that coul d have been prevented at
so many different levels if the YMCA wasn't
negl i gent.

Because appellants' trial counsel “could and did present the
[duty to protect argunent] that [he] would have made had [the

requested in loco parentis instruction] been given, the matter

was fairly, and adequately, covered in the instructions actually

given.” CSX Transp., Inc. v. Continental Ins. Co., 343 Ml. 216,

243 (1996).

JUDGVENT AFFI RVED,
COSTS TO BE PAI D BY APPELLANTS.
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