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Appel lants, Gale S. and Arlene M Mol ovi nsky, appeal from an
order of the Circuit Court for Mntgonery County awarding
appel | ees, The Fair Enpl oynent Council of G eater Washi ngton, Inc.,
et al., (“the Council”), $152,628.78 in attorneys’ fees and costs.
The Ml ovi nskys present nine questions for our review which, with
the exception of mnor stylistic changes, we set forth as they
appear in the Ml ovinskys’ brief:

l. VWhet her the transfer of assets from the
testanmentary trust established under the last wll
and testanment of Ruth Irene Ml ovi nsky and pur suant
to a trust term nati on agreenent dated Decenber 17,
1998, to Arlene Mol ovi nsky, a contingent
beneficiary of t he trust, constituted a
“conveyance” from Gale Mlovinsky to Arlene
Mol ovi nsky, his wfe, wthin the neaning of
Sections 15-201, 15-204, 15-206 and 15-207 of the
Maryl and Fraudul ent Conveyance Act.

1. If the transfer was a conveyance to Arlene
Mol ovi nsky, whet her under Sections 15-204 and 15-
206 of the Act, Arlene Mol ovi nsky gave
consideration, fair or otherwise, as defined in
Section 15-203 of the Act, for the conveyance of
the trust assets to her.

1. If Arlene Mdlovinsky did not give consideration
fair or otherwi se, for the conveyance of the trust
assets to her, was consideration required under the
ci rcunst ances of the transaction conpl ai ned of by
t he Mol ovi nskys.

V. \Whether Gale Ml ovinsky was insolvent at the tine
he renounced his interest in the trust.

V. Whet her the Council was barred from the relief
sought by equitable reasons, inter alia, by the
failure to bring a petition for attorneys’ fees for
nearly six (6) years after the underlying case was
decided, and by the failure to serve @&le
Mol ovi nsky with the petition for attorneys’ fees in
t he underlying action.



VI. Wether the Council was barred from the relief
sought by the doctrine of accord and sati sfaction.

VII. Wiether the Council was barred from the relief
sought by perpetrating a fraud upon @Gle
Mol ovi nsky, to wit, by procuring a settlenment of
the wunderlying judgnent wthout disclosing the
claimfor attorneys’ fees.
VIIIl.Wiether the trial court erred in awardi ng a noney
judgnent in favor of the Council when the relief
sought was an order setting aside the alleged
“conveyance.”
| X. \Whether the trial court erred in permtting, over
obj ection, the testinony of Donal d LaBarre, through
the reading of his deposition taken in a prior
action, thereby denying the Ml ovinskys’ counse
the opportunity to cross-exanm ne said wtness.
For the reasons that follow, we affirm the judgnent of the
circuit court.
FACTS AND LEGAL PROCEEDINGS

The litigation underlying this appeal commenced in 1991, when
t he Council sued Gal e Mol ovi nsky for violations of the District of
Col umbia Human Rights Act (“the Act”), relating to Mol ovinsky’'s
operation of his enpl oynent counseling business. A 1993 jury trial
resulted in a verdict for the Council against Ml ovinsky in the
amount of $79,000.00 (“the original judgnent”). Mol ovi nsky
appeal ed the original judgnment to the District of Colunbia Court of
Appeal s.

Wil e the appeal was pending, the Council filed, on April 1
1994, a fee petition pursuant to the Act, seeking an award of fees

and expenses of $72,000. 00. This amount represented services



rendered up to and including the jury trial. The superior court
stayed action on the petition pending resolution of the appeal.

On COctober 3, 1996, the District of Colunbia Court of Appeals
affirmed the jury s verdict. Molovinsky v. Fair Employment Council
of Greater Washington, Inc., 683 A.2d 142 (D.C. 1996). One week
| ater, on Cctober 10, 1996, Mol ovinsky directed Lafayette Federa
Credit Union to renpove his nane from savi ngs account No. 2822005,
which he held jointly with his wife, Arlene.

In 1997, the Council commenced discovery in aid of execution
of the original judgnent. |In the course of discovery, the Counci
i ssued i nterrogatories, a docunent request, and deposed Ml ovi nsky
about his assets.

The Trust

Gal e Mol ovinsky was a beneficiary of a testamentary trust
established under the will of his nother, Ruth Irene Ml ovinsky.
By its terns, the trust’'s income was to be paid to Mlvin
Mol ovi nsky, Gale’s father, for the balance of his |ife, then to
Gale, until he reached age sixty. At that tine, the trust was to
termnate and the corpus distributed to Gale. The trust further
provided that if Gale died before reaching age sixty, the incone
would go to his wife, Arlene, for the balance of her |ife and, upon
her death, the entire proceeds were to be distributed per stirpes
to their children. The trustee was Donal d LaBarre, a Pennsyl vani a

| awyer who had represented Ruth and Mel vin Mol ovi nsky.
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Mel vin Mol ovi nsky died in 1994, at which tine Gal e becane the
sol e incone beneficiary of the trust. The trust contai ned about
$500, 000. 00 i n nuni ci pal bonds, and the trust incone distributed to
Gal e anpbunted to approxi mately $35,000.00 annual ly.?

Events Leading to the Termination of the Trust

In May 1997, LaBarre produced, at Gale' s behest, a first draft
of the trust termination agreenment. Under this draft, the trust
was to be termnated and the entire proceeds placed in a new
Merrill Lynch account in the joint nanes of Gale and Arlene
Mol ovi nsky. According to the deposition testinony of LaBarre
offered at trial in this case, Gale was concerned that his
creditors could reach the Merrill Lynch account if it was
regi stered under the joint nanes of his wife and hinself. Gal e
sought LaBarre’s opinion as to whether the assets woul d be i mune
fromhis creditors if the account was in the Ml ovinskys’ joint
names.

Sonetinme in 1997, Gale infornmed LaBarre that the District of
Col unmbi a Court of Appeals had affirmed the 1993 jury verdict. In
i ght of the nowfinal unpaid judgnment, LaBarre declined to proceed
with the trust term nation agreenent.

I n February 1998, the Council took Gale’s deposition in aid of

execution of the judgnent. At the deposition, the Council |earned

! The record contains differing assertions concerning the average annual
trust incone. The court, however, found that the income was approximtely
$35, 000. 00. Neither party contests this finding, so we accept it as fact. M.
Rul e 8-131(c).

-4-



that Melvin Ml ovinsky had died four years earlier, that Gale had
becone the sole incone beneficiary of the trust, and that he was

entitled to receive the nonthly incone fromit.

Three nonths later, the Council instituted garnishnent
proceedi ngs agai nst LaBarre, as trustee of the trust. |In response,
LaBarre notified Gale that, “until this nmatter gets resolved,”

LaBarre woul d have to cease sending hi mpaynments of trust incone.

By COctober 1998, Gale and LaBarre had agreed that LaBarre
woul d i nvade the corpus of the trust to pay the judgnent, and the
interest thereon, so that Gale could resune receiving the nonthly
trust incone paynents. Gale told LaBarre, however, that, in
connection with payi ng the judgnent, he wanted (1) a rel ease of any
claimby the Council for attorneys’ fees; and (2) an agreenent that
the Council would not file any objection to his pending petitionto
get reinstated to the bar of the District of Colunbia.?

LaBarre duly wote to the Council’s Pennsylvania attorney,
Cat herine Nel son. He advised her of Gale’s offer to pay the entire
amount of the judgnent, plus accrued interest, in return for a
“conplete release” from any further claim of legal fees and
assurance that the Council woul d not oppose Gal e’ s reinstatenent as

a nmenber of the District of Col unbia bar.

2 Gal e Mol ovi nsky was disbarred in the District of Colunmbia and in Maryl and
following his conviction in federal court of conspiracy to counterfeit. See
United States v. Molovinsky, 688 F.2d 243 (4th Cir. 1982), cert. denied, 459 U.S.
1221 (1983).
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After conferring with her co-counsel in Washington, D C,
Nel son told LaBarre that the i ssue of the attorneys’ fees was being
handl ed not by the Phil adel phia law firm but by the “civil rights
attorneys” (Washington Lawers Conmittee for Cvil Rights, co-
counsel for the Council in these proceedings) in Washington, D.C
Nel son further advised LaBarre that she was explicitly directed not
to offer any release of the claimfor fees. Instead, Gale would
receive only a receipt reflecting the paynent, and a praecipe
mar ki ng the judgnment as paid. In addition, there would be no
prom se not to oppose Gale’'s reinstatenent to the bar

Nel son followed this conversation with a letter to LaBarre
confirmng the conversation. That letter read, in part: “Upon
full satisfaction of the judgnents, Plaintiffs will issue a recei pt
of paynment and arrange for the Court to mark the judgnent satisfied
and paid in full.”

LaBarre gave this infornmation to Gal e. He nonet hel ess el ected
to go forward with the paynent of the judgnent, so he could resune
obtaining incone fromthe trust assets.

LaBarre returned to work on a revised trust termnation
agreenent that would transfer all assets of the trust to Arlene.
LaBarre conpl eted the agreenent and sent it to Gale on Decenber 15,
1998. LaBarre later testified that he agreed to the premature
termnation of the trust in an effort to protect those trust assets

that remained after the paynent of the original judgnent, fromany



of Gale’'s creditors or potential creditors. LaBarre testified
that, based on his conversations with Gale, he understood Gale to
be acting for the sane reason.

LaBarre also testified that both he and Gal e were aware at the
time the agreenent was being prepared that the Council’s claimfor
attorneys’ fees had not been acted upon by the District of Colunbia
Superior Court. LaBarre testified that he also was aware that,
given the Council’s pending fee claim transferring the trust
assets to Arlene could be viewed as a fraudul ent conveyance.

On Decenber 7, 1998, the trust termnation agreenment was
execut ed. It provided that, after paynent of the original
judgnent, the renmi ni ng assets, approxi mately $400, 000. 00, woul d be
transferred to a new Merrill Lynch account that had been opened in
the sole nane of Arlene Ml ovinsky. Both before and after the
transfer to Arlene, the $35,000.00 in annual incone fromthe trust
was used to pay the househol d expenses of the Ml ovinsky famly.

Events Following Termination of the Trust

In February 1999, LaBarre used the trust assets to pay the
original judgnent, plus accrued interest, for a total paynent of
$106, 570. 75. Shortly thereafter, the Council filed a praecipe
mar ki ng the judgnent satisfied.

One nonth later, the Council filed inthe District of Colunbia
Superior Court a renewed and anended petition for attorneys’ fees.

The Counci | sought fees and expenses for the entire case, including
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both the pre-judgnment phase covered by the original fee petition
filed in 1994, and the post-judgnent phase covering the appeal and
collection efforts. On May 9, 1999, the court (Bartnoff, J.)
entered judgnment against Gale on the fee petition in the anmount of
$152, 628. 78.

Gale filed a notion to vacate that judgnent. He clainmed that
he had never been served with a copy of the anended fee petition,
and argued, inter alia, that there should be no fee award because
the Council had agreed (through LaBarre) to forego any request for
fees in consideration of being paid the original judgnent.

The Council filed an opposition to Gale’s notion to vacate,
and i ncluded an affidavit from Catherine Nelson. Nelson swore in
her affidavit that she never made any such agreenent with LaBarre;
to the contrary, she had always told LaBarre that the attorneys’
fees claimwas not waived, and would be dealt with separately by
her Washi ngton, D.C. co-counsel. Gale did not file any counter-
affidavit by LaBarre, nor did he reply to the Nelson affidavit in
any way.

On June 30, 1999, the superior court (Bartnoff, J.) entered an
order denying the notion to vacate. The court found that the
anmended fee petition had in fact been served on Gale, and found no
merit to his additional argunments for vacation of the judgnent.

In May 1998, not knowi ng that the trust had been dissol ved,

the Council once again initiated garnishnment proceedi ngs agai nst
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the trustee, LaBarre. This tinme, LaBarre responded by saying that
the trust had been term nated and the assets transferred to Arl ene
Mol ovi nsky.

After learning of the circunstances surrounding the trust
term nation, the Council filed a fraudul ent conveyance action in
Pennsyl vani a, where the trust term nation had taken place. The
Mol ovi nskys filed a notion to dismss for lack of jurisdiction, in
response to which the Council voluntarily dism ssed the action.

On January 7, 2000, the Council re-filed the action in the
Crcuit Court for Montgonery County, where the Ml ovi nskys reside.
The three-count conplaint alleged that the transfer of the trust
funds constituted a fraudul ent conveyance under Maryl and s Uniform
Fraudul ent Conveyance Act.

On April 17, 2000, the Council filed a nmotion for summary
judgnment. The Mol ovi nskys opposed the notion, and also filed a
cross-notion for sumrary judgnent.

The notions cane on for a hearing on July 12, 2000. At its
cl ose, the court stated:

[1]t is the Court’s determ nation that with respect to

the issue of whether [there] was a transfer and/or a

conveyance, that the [the Council’s] notion for summary

judgnment at tab 14 shall be granted.
The Court det erm nes based upon t he undi sputed facts
before it that there is no material dispute of fact as to

whet her or not there was a transfer or a conveyance. The

only dispute as we have debated is what is the |ega
significance of that which occurred.



It appears fromthe undi sputed evi dence that under
t he exi stence of the trust agreenent which was under the
will of [Gale’ s] nother, that the nonies were held in
trust, that the trustee had the right to invade — and
that [Gale] was the income beneficiary, but that the
trustee had the right in his sole discretion to invade
the trust — the |anguage was extrenely broad --the
trustee shall have full power and ability to the exercise
in his sole and uncontrol |l ed di scretion to pay over to ny
sai d son, Gal e Ml ovinsky, whatever part or parts or all
of the principal the trustee shall deem w se and safely
consistent with the future needs of ny said son.

As wel |, he had ot her perm ssions and authorities to
i nvade the trust.

What is evident from the undisputed facts here is
that up to and cul mnating in Decenber of 1998, Decenber
17th, the trust termnating agreenent | believe it is
entitled, that there were di scussions between the trustee
and [Gale] about termnating the trust and it appears
fromthat docunment and fromthe other evidence presented
that precisely what occurred was that at the request of
[Gal e] that the nonies that were previously held in trust
were transferred, not through the trust agreenent but
basically were transferred outside of the trust directly
to the defendant’s wife [, Arlene].

As | discussed in ny discussions with M. Protas
[counsel for the Mdlovinskys], if [Gale] had sinply
renounced any interest he had, then under the terns of
the trust it would have continued with the wi fe being
entitled to incone for her |ife and, upon her death the
trust woul d have term nated and t he principal woul d have
been to the children.

That is not what has occurred her[e] and | recogni ze
that the trustee could not have been conpelled to take
this action, but | think that notwithstanding it is clear
from the undisputed facts that the trustee took the
action he took in this case — as a matter of fact, in
hi s deposition said he consented to the action, that he
took it at the request of [Gale] and therefore that it
was a transfer or conveyance within the neaning of
Sections 204, 206 and 207.
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Further, the Court finds having had a chance to read
Pi erce [sic]!¥ and considering argunents of counsel that
the transfer that did occur of the principal of the trust
to the wife was w thout consideration

There i s no evidence before the Court fromwhich the
Court could find or any reasonabl e fact-finder could find
that the nonies were transferred to cover any
[]necessaries such as are described in Pierce [sic], soO
to that extent [the Council’s] nmotion for summary
judgnent is granted.
Wth respect to all remaining matters, | believe
that there are material disputes of fact so the notion
for summary judgnent as to the remaining matters is
deni ed.
Awitten order enbodying the court’s grant of partial summary
judgnment was thereafter entered on the docket. That order stated,
in pertinent part: “[T]he transfer of assets from[Gale to Arl ene]

constituted a ‘conveyance and “Arlene Ml ovinsky gave no
consideration, fair or otherwise . . . for the conveyance of the
Trust assets to her.”

In July 2001, the remaining counts of the Council’s conpl ai nt

canme on for a bench trial. Nearly one year later, the court issued

a sevent een- page nenor andumopi ni on, resol ving the renai ni ng i ssues

in favor of the Council. Fromentry of that judgnment, this appeal
fol | oned.

W shall include additional facts in our discussion as
necessary.

8 pearce v. Micka, 62 M. App. 265 (1985). We shall discuss this case
later in the opinion.
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DISCUSSION
I.

The Mol ovi nskys argue that the court erred in concl udi ng that
Gal e conveyed the trust assets to Arlene without her giving fair
consideration for the transfer, and thus erred in granting sunmary
judgment in the Council’s favor on that issue. They nount three
argunents in support of this contention: (1) the transfer of trust
assets did not constitute a conveyance because Gal e had renounced
his interest in the trust prior to the transfer; (2) Arlene gave
fair consideration in exchange for the conveyance of the trust
assets to her, either “in the formof past services perfornmed by a
spouse” or by virtue of the “obligation to provide necessaries”;
and (3) the transfer of trust assets fromthe trustee to Arl ene was
in accordance with the trust instrunent, and therefore she was not
required to provide fair consideration. W reject all of these
argument s.

This Court reviews an order granting summary judgment de novo.
Beyer v. Morgan State Univ., 369 M. 335, 359 (2002). W are
required to determ ne whether a dispute of material fact exists.
Id. at 359-60. “*A material fact is a fact the resolution of which
w || sonehow af fect the outcone of the case.’” Matthews v. Howell,
359 mMd. 152, 161 (2000) (quoting King v. Bankerd, 303 Ml. 98, 111
(1985)).
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Summary judgnment is only appropriate when, upon review of the
facts and inferences therefromin the Iight nost favorable to the
non-novi ng party, there is no genuine issue of material fact and
the party in whose favor judgnent is entered is entitled to
judgment as a matter of law. Ml. Rule 2-501(e); Frederick Road
Ltd. P’ship v. Brown & Sturm, 360 Ml. 76, 93-94 (2000). If the
record reveals that a material fact is in dispute, summary judgmnment
IS inappropriate. Okwa v. Harper, 360 Ml. 161, 178 (2000). Once
we have concluded that there is no genuine issue of material fact,
we review the trial court’s grant of summary judgnment to ascertain
if it was legally correct. Jahnigen v. Smith, 143 M. App. 547,
555, cert. denied, 369 MI. 660 (2002).

A.

The Mol ovi nskys contend that the court erred in concluding
that the transfer of trust assets fromGale to Arlene constituted
a conveyance, as that termis defined in the Mryland Uniform
Fraudul ent Conveyance Act (“MJFCA"). See M. Code (1975, 2000
Repl. Vol.), 8§ 15-201 et seq. of the Commercial Law Article.* They
argue that Gal e renounced his interest in the trust, and therefore
Arl ene, the second contingent beneficiary of the trust, lawfully

received the trust’s assets. W disagree.

4 All statutory references are to the Commercial Law Article (2000 Repl.
Vol . ).
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MJUFCA 8§ 15-201(c) defines a conveyance as “every paynment of
noney, assignnment, rel ease, transfer, | ease, nortgage, or pl edge of
tangi bl e or intangible property, and also the creation of any |lien
or i ncunbrance.” The record |eaves no doubt that noving the
trust’s corpus fromthe Merrill Lynch account of Donald LaBarre,
trustee, to a newy created account in the nane of Arlene
Mol ovi nsky, was a “transfer,” as contenpl ated by MJFCA § 15-201(c).

The Mol ovi nskys attenpt to circunvent the plain |anguage of
MJUFCA 8 15-201(c) by arguing that Gale renounced his interest in
the trust, resulting in the trust lawfully passing by its terns to
Arl ene. In support of this argunent, the Ml ovinskys rely on a
si xty-ei ght year old case, Bouse v. Hull, 168 Md. 1 (1935). Bouse
does not assist them

W note at the outset that the facts of the instant case are
di stingui shable from those in Bouse. In Bouse, the Court of
Appeal s was asked to deci de whether a group of corporate |egatees
under a wll were subject to a collateral inheritance tax,
notwi t hstanding that the |egatees had renounced their |egacies.
Id. at 2. Gale, unlike the |legatees in Bouse, did not execute “a
formal and effective witten renunciation” of his interest in the
trust; instead, he executed a trust term nation agreenent, and in
that agreenent he instructed LaBarre “to disburse all remaining
Trust assets into an account to be opened . . . in the nane of

Arl ene M Mol ovi nsky.”
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More inportant to our decision, however, is the undisputed
fact that Gale’'s actions prior to his execution of the trust
term nation agreenent are at conplete odds with the renunciation
argunment he advances on appeal. The uncontradicted evi dence shows
that Gale received nonthly interest paynents from the trust for
several years prior to his arranging for the transfer of its
assets. He authorized the trustee to invade the corpus of the
trust to satisfy the 1994 judgnent against him And, he initiated
the devel opnent of the trust term nation agreenent and instructed
LaBarre to transfer the trust’s assets to an account registered in
his wife’s nane. W note also that the trust term nati on agreenent
does not contain the word “renounce” or any variation of it.
Furthernore, had Gale renounced his interest in the trust, the
trust would not have ceased to exist; instead, Arlene would have
becone the inconme beneficiary for the renmainder of her life, with
the corpus then passing to their children.

In sum we see no error in the court’s grant of partial
sumary judgnment because “the transfer of assets . . . to Arlene
Mol ovi nsky, Gale S. Modlovinsky’'s wife, constituted a conveyance
from Gal e Mol ovinsky to Arlene Ml ovinsky.”

B.

The Mol ovi nskys argue that the court erred in ruling that

“Arl ene Ml ovi nsky gave no consideration, fair or otherw se .

for the conveyance of the Trust assets to her.” They hinge their
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argunment on the proposition in Pearce v. Micka, 62 M. App. 265
(1985), that “past services from a spouse, or the obligation to
provi de necessaries may constitute consideration.”

The Mol ovi nskys’ reliance on pPearce i s msplaced. |n Pearce,
an insolvent husband deposited nonies into his wfe' s checking
account, which, after being commngled wth funds from other
sources, totaled approxi mately $6,000.00. 1d. at 277. The wife
used the noney in this account to purchase food, clothing, and
ot her necessaries. Id. at 278. This Court affirnmed the circuit
court’s ruling that the husband’ s deposits of noney did not
constitute fraudul ent conveyances, stating:

[D) eposits of noney used by [husband] to support his

fam |y did not constitute fraudul ent conveyances because,

within the meaning of the Uniform Act, there is “fair

consi deration” for the paynment of noney by a debtor to

satisfy his obligation to provide necessaries for his

wi fe and chil dren. Nor do such expenditures constitute

i nterspousal transfers of property to the prejudice of

creditors within the neaning of art. 45, 8§ 1. Providing

necessaries for a famly is not a transfer of property
from one spouse to anot her.
Id. (citation omtted).

The Ml ovi nskys cite no evidence in the record that supports
their contention that Gale transferred the trust assets to Arlene
in consideration for past services or the obligation to provide
necessaries. 1In fact, Arlene acknow edged in her deposition that
she had not given any consideration for the transfer. In any

event, we have reviewed the record and find not a scintilla of

evi dence before the court at the hearing on summary judgnent that
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the transfer of the $400, 000.00 trust corpus was to enable Arlene
to provide necessaries for their famly. W therefore agree with
the court’s conclusion that Gale’s transfer of the trust assets to
Arl ene was w t hout consideration.

C.

The Mol ovi nskys argue that Arlene should be excused fromthe
fair consideration requirenent of the MJFCA on the ground that “the
transfer of the assets fromthe trust occurred as a function of the
trust directive itself.” This argunment fails because it rests upon
the premse that Gale had renounced his interest in the trust
whi ch, as we have al ready concl uded, he did not.

II.

The Mol ovinskys argue that the trial court was clearly
erroneous in finding, after a trial on the nerits of this issue,
that Gale was insolvent at the tinme of the conveyance. e
di sagr ee.

Section 15-204 of the MJFCA provides: “Every conveyance nade
and every obligation incurred by a person who is or wll be
rendered insolvent by it is fraudulent as to creditors without
regard to his actual intent, if the conveyance is nade or the
obligation is incurred without a fair consideration.” Wat this
statute “was i ntended to address i s that a conveyance i s fraudul ent

as to creditors if it is nade by a person who is insolvent or who
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will be rendered insolvent by it.” Field v. Montgomery County ( In
re Anton Motors), 177 B.R 58, 61 (Bankr. D. M. 1995).

Section 15-202 of the MJUFCA addresses insolvency. It states,
in pertinent part: “A person is insolvent if the present fair
mar ket val ue of his assets is |l ess than the anmount required to pay
his probable liability on his existing debts as they becone
absolute and matured.” A debt, as defined in MJFCA § 15-201(e),
“includes any legal Iliability, whether matured or unmatured,
i qui dated or unli qui dated, absolute, fixed, or contingent.”

The court found Gale to have been rendered insolvent within
the nmeaning of MJFCA 88 15-202 and 15-204, by transferring the
trust assets to Arlene. In reaching its decision, the court found:

Gal e Mol ovinsky, in his direct exam nation, testified
that he had bank accounts and cash on hand of
approxi mately $761 at the tine of the Trust Term nation
Agreenment in Decenber 1998. On cross exam nation, he
cl ai ned t hat he had an addi ti onal “busi ness” bank account
at Riggs Bank with approximately $1, 000 whi ch he had not
previously included, as well as sonme hone furnishings
whose val ue was never specified. |In addition, he owns a
home with Arl ene Ml ovinsky, his wife, as tenants by the
entirety, which is excluded fromthe tally because it is
exenpt fromliability for his debts.

Onthe liability side, M. Ml ovinsky stated in his
affidavit that he had credit card debt of about
$10, 000, ! and owed a bal ance of $143,548 to Chevy Chase
Bank on a hone equity line of credit. In addition, there
is the debt for attorneys’ fees to [the Council], which
is asserted by [the Council] and denied by [the
Mol ovi nskys] .

* * %

There can be no doubt but that [M. Mol ovinsky] had a
“legal liability” for the attorneys’ fees claim as
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evidenced by Judge Bartnoff’s subsequent order and
judgnment, from which Ml ovinsky took no appeal. The
claimwas “matured,” since the legal services on which
the claimwas based had al ready been perforned over the
previous nine years. The fact that the anpunt of the
liability on Decenber 17, 1998 was not yet “liquidated”
or “fixed” 1is inconsequential, wunder the statutory
definition. The anount of the debt becane “Ili qui dated”
and “fixed” when Judge Bartnoff entered the judgnment of
June 30, 1999 in the anmount of $152, 628. 78.

* * *

Thus, on the date of the conveyance, Ml ovi nsky had
a negative net worth of ($304, 415.78).

The Mol ovi nskys take issue with these findings concerning
Gal e’ s insolvency. The findings are supported by the record. They
therefore are not erroneous, nuch less clearly so. Ml. Rule 8-
131(c).

As evidenced by the superior court’s order, from which Gale
t ook no appeal, Gale had a legal liability for the attorneys’ fees
claim W therefore agree with the circuit court that the claim
had matured because the |egal services upon which the claim was
based had been performed over the preceding nine years.

The Ml ovi nskys argue that the court erred in including the
Council’s claim for attorneys’ fees in its solvency calculation
because the fees awarded by the superior court had not been reduced
to a judgnent at the time the trust termnation agreenent was

execut ed; consequently, they argue, the claimwas not “fixed” or
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“liquidated.”® This argument is unavailing because, under the
statutory definition, a debt may be “unliquidated” and
“contingent.” Furthernore, it is not necessary for purposes of
MJUFCA 8§ 15-202 that the debt be absolute and matured at the tinme of
the transfer; it is only necessary that the assets be |ess than
“the anbunt required to pay [the person’s] probable liability oOnN
his existing debts as they becone absol ute and matured.” See MJFCA
8§ 15-202(a) (enmphasis supplied). Cf. F.S. Bowen Elec. Co. v.
United States Fid. & Guar. Co., 256 F.2d 46, 49 (4th Cr. 1958)
(stating that the “[d]eterm nation of the issue of solvency .
requires an appraisal of probable liabilities as well as the
sal abl e val ue of assets”).
III.

The Ml ovi nskys argue that the Council waived or abandoned t he
claimfor attorneys’ fees by waiting nearly six years after the
underlying litigation concluded, and three years after the
conclusion of the appeal, to file the fee petition. Qur response
to this argunent is that the Ml ovinskys are barred by the doctrine
of res judicata fromraising waiver, since that clai mwas resol ved
agai nst themin the superior court suit.

Recently, in Ross v. American Iron Works, ___ M. App.

No. 2611, Septenber Term 2002 (filed Cctober 30, 2003), this Court

5We agree with the circuit court that the amount of Gale Mol ovi nsky’s debt
became “fixed” and “liqui dated” when the superior court entered judgment, in June
1999, on the Council’'s fee petition.
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set forth the elenents of res judicata. They are: “‘1) that the
parties in the present litigation are the sane or in privity with
the parties to the earlier dispute; 2) that the claimpresented in
the current action is identical to the one determined in the prior
adjudication; and 3) that there was a final judgnent on the
merits.”” 1d., slip op. at 20 (quoting Colandrea v. Wilde Lake
Cmty Ass’n, Inc., 361 Ml. 371, 392 (2000)); accord United Book
Press, Inc. v. Maryland Composition Co., Inc., 141 M. App. 460,
476 (2001).

As we nentioned in our sunmmary of the facts, in March 1999,
the Council filed in the superior court a renewed and anended
notion for attorneys’ fees. Gale did not oppose the Council’s
notion. The superior court (Bartnoff, J.) thereafter granted the
Council’s notion and ordered Gale to pay the Council $152, 628. 78.

Sonetinme thereafter, Gale filed a notion to vacate the
superior court’s order, arguing prelimnarily that he had not been
served with a copy of the anended fee petition, and on the nerits
that the Council had waived the fee claim As to the latter, Gale
averred that the Council’s Pennsyl vani a attorney, Catherine Nel son,
had brokered a deal with LaBarre, and the two agreed to waive the
attorneys’ fee claimin exchange for Gale's agreenent to pay off
the original judgnent. The Council answered in opposition to
Gale’s notion to vacate. Attached to the answer was the affidavit

of Ms. Nel son, who unequivocal ly deni ed that the Council had agreed
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to waive the claimfor fees in exchange for Gale’'s satisfaction of
the original judgnent.

Foll owi ng a hearing, the superior court denied Gale’s notion
to vacate, stating: “The Court does not find that the defendant
[ Gal e] has raised any credi ble or neritorious objections to the fee
petition or to the fees that were awarded.” An order enbodying the
superior court’s ruling was thereafter entered onto the docket.
Gal e did not appeal that judgnment, rendering it final. Plainly,
res judicata bars the Ml ovinkys from reasserting in the present
case the waiver argunment that was rejected by the superior court.

The Mol ovi nskys decl are in an argunent heading in their brief,
but wi thout supporting argunent, that the doctrine of accord and
satisfaction precludes the Council’s claim for attorneys’ fees.
This “argunent” falls far short of the requirenents of the rul es of
appel | ate procedure. See M. Rule 8-504(a)(5); Honeycutt v.
Honeycutt, 150 Md. App. 604, 618 (2003) (holding that where a party
does not adequately brief an argunent, we need not address it on
appeal ). We shal | nonet hel ess exerci se our discretion to address
the issue briefly, but conclude there is no nerit to it.

The equi tabl e doctrine of accord and satisfaction ordinarily
concerns nonetary settlements of debts and liabilities. Automobile
Trade Ass’n v. Harold Folk Enters., Inc., 301 Ml. 642, 665 (1984).
This Court defined an accord and satisfaction as foll ows:

“Accord and satisfaction is a nethod of discharging a
contract or cause of action, whereby the parties agreeto
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gi ve and accept sonmething in settlenent of the claimor

demand of the one against the other, and perform such

agreenent, the ‘accord” being the agreenent, and the

‘satisfaction’ its execution or performance.”
Air Power, Inc. v. Omega Equip. Corp., 54 Md. App. 534, 538 (1983)
(citation omtted); accord Wickman v. Kane, 136 Ml. App. 554, 561,
cert. denied, 364 M. 462 (2001).

As we have said, there is no evidence in the record supporting
t he Mol ovi nskys’ position that the Council agreed to waive their
claim for attorneys’ fees once Gale satisfied the original
judgnent. |ndeed, the record speaks unequivocally to the contrary.
At trial, counsel for the Council asked Gale whether “M. LaBarre
told you that he had asked the plaintiffs to give you a rel ease of
the claimfor attorneys’ fees, and they had refused to do it?” He
answered: “I believe that is so.”

IV.

The Mol ovi nskys al so present the question “whet her the Counci
was barred fromthe relief sought by perpetrating a fraud upon Gal e
Mol ovi nsky, to-wit, by procuring a settlenment of the underlying
j udgnment without disclosing the claimfor attorneys’ fees.” W do
not address this question because nowhere in their brief do the

Mol ovi nskys supply argunent relating to this assertion. See M.

Rul e 8-504(a)(5); Honeycutt, 150 Md. App. at 618.
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V.

The Mol ovi nskys’ next contention does not detain us |ong.
Wthout citation to authority, they argue that “[t]here is not a
shred of evidence in the record of this trial which establishes,
tends to establish or even suggests that Arlene Ml ovinsky is
l'iable to” the Council for the $152, 628. 78 judgnment entered by the
superior court against Gale. The Ml ovinskys are w ong.

I n Damazo v. Wahby, 269 M. 252 (1973), the Court of Appeals
was asked to deci de whether an in personamjudgnent can be entered
in a suit to set aside a fraudulent conveyance. The Court
indicated that “if the subject of the fraudul ent conveyance has
been di sposed of or cannot be reached, the person defrauded shoul d
be able to recover from the person to whom the transfer was
wongful Iy made, and through whose hands it passed.” Id. at 256.

The Court’s analysis in Damazo is equally applicable to the
contention the Ml ovinskys now present. In Part | of our
di scussion, we affirmed the circuit court’s ruling on sunmary
judgnment that Gale had fraudul ently conveyed the trust’s assets to
Arlene. Consequently, Arlene, the fraudulent transferee, is liable
by way of a personal judgnent to the creditor, the Council. As the
Court stated in Damazo, equity

will adapt its relief to the exigencies of the case and

will enter a noney judgnment if this wll achieve an

equitable result. The formof the relief should be so

framed as “to place the judgnment creditor in the sanme or

simlar position he held with respect to the fraudul ent
transferor prior to the fraudul ent conveyance.”
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Id. at 257; see also MJFCA 8§ 15-209 (providing that once a
conveyance i s proven to be fraudul ent, a creditor has the option of
either having the conveyance set aside or disregarding the
conveyance and attaching or |evying execution upon the property
conveyed) .

The Mbl ovi nskys’ contention fails by resort not only to the
law, but tologic. In enacting the MJFCA, the General Assenbly did
not seek to “restrict[] the | egal or equitable renedi es” avail abl e
to a creditor, but to enact a statute declaratory of the conmon
| aw. Damazo, 269 M. at 256. If we were to accept the
Mol ovi nskys’ position, the MJFCA would be rendered neaningless
because a fraudul ent transferee could dispose of the transferred
assets, leaving a judgnent creditor without |egal redress. There
Is, in short, no nmerit to the Ml ovinskys’ contention that the
Council was not entitled to seek redress from Arlene, the
fraudul ent transferee.

VI.

The Ml ovinskys argue that the circuit court abused its
di scretion in admtting into evidence the deposition testinony of
Donal d LaBarre. They specify that LaBarre’ s deposition testinony
shoul d not have been admitted because they were not present at the
deposition and did not have an opportunity to cross-exanm ne the

W tness. W disagree.

- 25-



In its case in chief, the Council sought to admt the
deposition of LaBarre because he was unavailable to testify.
Counsel for the Ml ovi nskys objected and, after a | engthy coll oquy
between the court and counsel, the court ruled that LaBarre’'s
deposition would be admitted into evidence. The court did not err
in so ruling.

Maryl and Rul e 2-419(a)(3)(B) states:

The deposition of a witness, whether or not a party, nmay

be used by any party for any purpose agai nst any other

party who was present or represented at the taking of the

deposition or who had due notice thereof, if the court
finds: that the witness is out of the State, unless it
appears the absence of the wi tness was procured by the
party offering the deposition.

Under Maryl and Rule 2-419(c),

[a] deposition |lawfully taken in another action nay be

used |like any other deposition if the other action was

brought in any court of this State, or any other state,

or of the United States, involved the sane subject

matter, and was brought between the sane parties or their

representatives or predecessors in interest.

It is undisputed that LaBarre was not avail able to be deposed
in this action because he was out of state, thus the requirenents
of Rule 2-419(a)(3)(B) have been net. Li kewi se, there is no
guestion that the requirenents set forthin Rule 2-419(c) have been
satisfied. The Council took LaBarre’'s deposition on Septenber 22,
1999, in connection with the garni shnent proceedi ng the Council had

filed against Gle.® The subject matter of the garnishnent

6 Arlene Molovinsky was not named as a defendant in the garnishment
proceeding. At the time, Gale, the named defendant, was Arlene’s predecessor in
interest regarding the trust assets.
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proceedi ng i nvol ved the sanme subject matter as that of the instant
case, nanely, what trust assets, if any, were available to satisfy
the Council’s judgnment agai nst Gl e.

Mor eover, the Mol ovi nskys are hard pressed to argue, now, that
“[i]t is patently unfair to permt a depositionto be read into the
record where the party against whomit is sought to be used was
unable to cross-examne the witness.” At trial, counsel for the
Mol ovi nskys acknow edged bot h that the Council’s intention had been
made known to himon at |east four occasions, and that he had not
obj ected on any of these occasions. Counsel for the parties also
agreed that the Council offered to re-depose LaBarre, but that the
Mol ovi nskys did not express an interest in doing so.

In short, there is sinply no reason to disturb the court’s
decision to admt the deposition testinony of LaBarre.

JUDGMENT AFFIRMED.

COSTS TO BE PAID BY APPELLANT.
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