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To obtain a nonconformng wuse permt for the adult
entertai nnent presented at its bar, the aptly naned “C ub Bunns,”
appel l ant Mnbee TLC, Inc., filed a “use” application wth
Baltinmore City’'s Departnent of Housing and Conmunity Devel oprent.
Wen the Ofice of the Zoning Adnministrator denied that
application, appellant took the matter before the City' s Board of
Muni ci pal and Zoning Appeals (the “Board”). There, appell ant
achi eved what, wunder other circunstances, would have been a
victory: Three of the five Board nenbers voted to all ow appel | ant
to continue presenting adult entertai nment! - two did not. Because
a supermajority of the Board, that is, four out of its five
menber s, nust approve such an application, it was deni ed. MI. Code
(1957, 2003 Repl. Vol.), Art. 66B 8§ 2.08(i)(1).

Undeterred, appellant filed a petition for judicial reviewin
the Grcuit Court for Baltinore Gty. Wen that court affirned
the Board’'s decision, appellant noted this appeal, presenting us
with this novel question:

Wien a mnority of the voting nenbers of a
board prevent a majority of that board' s
menbers from approving a nonconform ng use,
must the mnority issue findings of fact and
concl usions of lawin support of its decision,
as woul d have been required of the ngjority
had it prevail ed?

Because we conclude that a prevailing mnority is requiredto

i ssue findings of fact and conclusions of law so as to permt

! The majority, however, inmposed certain conditions on the Club's
presentation of adult entertainnment, specifically that it should be “restricted
to one night a week and only in 608 W Lexington Street.”



judicial review of its decision and that did not occur here, we
shall vacate the judgnment of the circuit court and remand this
case to that court with instructions that it, inturn, remand this
matter to the Board so that the mnority of Board nmenbers, who
di sapproved appellant’s application for a nonconform ng use, can
i ssue findings of fact and conclusions of |aw, supporting its
successful opposition to appellant’s application.
Background

Appel l ant’s bar is | ocated at 606-608 West Lexi ngton Street, 2
a two-story brick building in Baltinore CGity. Oiginally owed by
S.T.S., Inc., the bar is located in a B-4 zoning district, where,
under 8 6-506 of the Baltinore City Zoning Code (2004), a tavern
with live entertainment and dancing is a permtted use, but an
adult entertai nnent business is not. Although not permtted in a
B-4 zone, it may, nonethel ess, exi st there as a nonconform ng use,
but only if it has done so continuously since Septenber 10, 1993.
Baltinmore City Zoning Code 8§ 13-609.%® And that is precisely what
appel lant clains. It contends that it has been presenting “adult
entertainment” since 1990 and therefore, contrary to what the

Board held, is entitled to continue presenting such entertai nnent

2 608 West Lexington Street is owned by Carl Scheffel, his son, Carl
Scheffel, Jr., and Wlford Terry. 606 West Lexington Street is owned just by
Carl Scheffel.

8 Section 13-609 of the Baltinore City Zoning Code provides: “Any
adul t-entertai nment business existing on September 10, 1993, is considered a

nonconform ng use, subject to all Class |1l regulations.”
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as a nonconform ng use.
To fully wunderstand the nature of the nonconform ng use
requested by appellant, we nust briefly review the statutory

definitions of the ternms, which define that use, nanely, “adult

entertai nnment business,” “adult entertainment,” “nudity,” and
“partial nudity.” “Adult entertai nnent business,” under 8§ 1-
106(b) of the zoning code, “means any cabaret, |ounge, night

cl ub, nodeling studio, or other establishnent whose maj or busi ness
is offering its custoners adult entertai nnment,” which | eads to the
gquestion: Wiat is “adult entertainment”? “Adult entertai nnment
nmeans,” anong other things, “entertainnent in which individuals
appear for public viewin a state of nudity or partial nudity

S Baltinore City Zoning Code 81-106(a)(2)(i).* And that, in

4 Under Baltinore City Zoning Code § 1-106(a)(2), “‘[a]ldult entertainment’
means entertainment:

(i) in which individuals appear for public viewin
a state of nudity or public nudity;

(ii) t hat is intended to provide sexual
stimul ation or sexual gratification

(iii) that is distinguished or characterized by an
emphasi s on materi al that depicts, describes, or rel ates
to:

(A) human genitals in a discernabl e state of
sexual stinulation or arousal; or

(B) acts of human masturbation, sexual
i ntercourse, sodony, or physical contact with an
i ndi vidual's cl othed or uncl othed genitals, pubic area,
buttocks, or if the individual is femal e, breast; or

(iv) that, applying contenporary standards, the
average i ndi vi dual would find, taken as a whol e, appeal s
to the prurient interest.



turn, leads to the question: what is “nudity” and “partial
nudi ty”?

“Nudi ty” means:

(1) the showing of the human male or
female genitals, pubic area, or
buttocks with less than a fully
opaque coveri ng;

(ii) the showing of the fenale breast
with less than a fully opaque
covering over any part below the
top of the nipple; or

(iii)the depiction of covered nmale
genitals in a discernibly turgid
state.

Baltinmore City Zoning Code 8§ 106(a)(3).

“Partial nudity” neans a state of dress in which opaque
cl ot hing covers no nore than:

(i) the human male or fenmale genitals,
pubi c area, or buttocks;

(1i) the fermal e breasts bel ow the top of
t he ni ppl es; and

(tiit)portions of the body covered by
supporting straps or devices.

Baltinore Gty Zoning Code 1-106(a)(4).

Administrative Proceedings
On Cctober 10, 2002, appellant filed an application with the
Department of Housing and Community Devel opnment to change the
existing wuse of its bar from a “tavern including |live
entertainment and dancing” to a “tavern including live

entertai nment and dancing, and adult entertainment.” (Enphasis



added). Because “adult entertainnent” is not a permtted use in
the zoning district where the bar was | ocat ed, appellant’s request
to present such entertainnent was a request for approval of a
nonconf orm ng use. Such approval required evidence that the
entertainment was “adult,” as defined by Baltinore Gty Zoning
Code 8§ 1-106(a)(2) and (b)(4), and has been presented, w thout
interruption, since Septenber 10, 1993. See Baltinore City Zoning
Code 8§ 13-6009.

Wen the Ofice of the Zoning Admnistrator denied its
appl i cation, appellant appealed to the Board. At the ensuing
Board hearing, appellant clainmed that it, and the previous owner
of the bar, S.T.S., Inc., had offered “adult entertai nment” weekly
since 1990 at the 608 Wst Lexington Street portion of the
property and that they had the perm ssion of the Board of Liquor
Li cense Comm ssioners for Baltinmore City (“liquor board”) to do
so.

I n support of that claim appellant introduced a letter dated
April 20, 1990, fromthe Executive Secretary of the |iquor board,
authorizing “live male or female revue type entertai nment one
ni ght per week” at 608 West Lexington Street and two of the |iquor
board’s index card records for the property. One index card
stated that, on April 5, 1990, a hearing was hel d and approval was
granted for “live entertai nment consi sting of male or fenmal e revue

type entertai nment one night a week” at 608 West Lexi ngton Street.



The other indicated a transfer of the liquor license, from608 to
606- 608 West Lexington Street, on Novenber 25, 1991.

In addition to submtting those docunents, appellant
presented three w tnesses: Renold Owens, the past manager and
now, with his brother, the current owner of the bar; Carl
Scheffel, whose conpany, S.T.S., Inc., previously owed the bar and
Is presently appellant’s | andl ord; and Wayne Jeffries, a current
enpl oyee of the bar, who has worked there for the past fifteen
years. Al three witnesses testified that the bar has offered
either nudity or partial nudity since at |east 1990.

Renold Omens testified that he and his brother, Dana Oaens,

own the bar, through their corporation, appellant Mnbee TLC,

Inc.; that they purchased the business from Carl Scheffel’s
corporation, S.T.S., Inc., in 1997, that before and after the
pur chase, he managed the business, first for S.T.S., Inc., and

then for his own corporation, Mnbee TLC, Inc.; and that the bar
has continuously provided adult entertainment since 1990. “1
provi de nal e adult entertai nnent, mal e dancers, one ni ght and one
ni ght we provide fenale dancers,” Owens said. Descri bing the
format of the entertainnent and the dress of the perforners, he
st at ed:
We actually have a show that we put up a
stage that's 18 inches high off the floor, up
against the wall. Qur clients are usually 3

feet away fromthe stage and we had dancers to
get up and do two nunbers each and they



usually have topless females, and the guys

bottomas well. They wear, | don't know what
you call themthe bottompieces that they wear
.o Gstring . . . type of itens, yeah. And
they usually — as | said, they all do two
nunbers of two songs and that’s basically
what, what we have. When you have people

actually tip them they throwdollars onto the
st age or whatever.

The dancers, Owens testified, were topless but always had
coverings on the bottom portion of their bodies, a Gstring or
“bi ki ni bottomof sone kind.” Asked whether the dancers ever were
ever totally nude or bottonl ess, Ownens stated that, although
frowned upon, “[i]t’s allowed.”

The bar’s presentation of adult entertainnment began
according to Onens, in 1989, with the approval of the I|iquor
boar d. “Back in 1989, we were told,” he testified, “that we
needed to get perm ssion fromthe Liquor Board in order to do that
and we went forward to the Liquor Board . . . [We] called and sent
a letter asking for permssion to conme before the Board and they
had a hearing and we went for the hearing and they gave us the
approval .” The liquor board' s approval was conveyed to themin a
| etter dated April 20, 1990, stating:

As per your request, you are hereby
granted perm ssion to furnish your patrons

with live mle or fenmale revue type
ent ertai nnent one ni ght per week.

* * * *

If permitting this live entertainnment
causes your place of business to be operated
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in an inproper or disorderly manner, it may be

necessary to withdrawthis approval at a later

dat e.

On cross-exam nation, counsel for the University of Maryl and,

one of three parties that opposed appellant’s request for a
nonconf orm ng use, questi oned Onens about his brother’s testinony
at an April 21, 2001 liquor board hearing.® At that hearing, his
br ot her and co- owner of appellant, testified that the dancers “are
not show ng any body parts, absolutely no personal body parts are
shown at our shows . . . W know, this [liquor] board has told us,
make certain that there is no nudity in any of your shows. W
don't have it.” Asked whether he disagreed with his brother’s
statenment, Owens responded:

Onens: No, | don’t disagree with that.

Counsel: So there’s no nudity on -- in 2001,
August, 20017

Onens: August 2001, | don’'t wunderstand
your question. \Wat are you -- |
don’ t under st and.

Counsel : Well, as we described, as we tal ked
about earlier, in August 2001, you
were before the Liquor Board for a
vi ol ati on. That violation was a
vi ol ation for havi ng adul t
entertainnment and M. [ Donal d]
Onens has testified here that there
is no nudity. So do you believe
that there was no nudity occurring

5 At the August 23, 2001, hearing, Donald Owens, as licensee, and
appel | ant stood accused of two | i quor board rul e violations: failing to cooperate
with the police and providing adult entertainment without a license. Although
Donal d Owens deni ed those allegations, the board found himand appellant guilty
of both violations.



i n August 2001 at C ub Bunns?

Onens: | don’t — | said that occasionally,
if I"’mnot mstaken, earlier, that
somet i nes t here IS nudi ty.
Sonetimes — we prefer that they

don’t have the nudity.

* * * %

Counsel :  Your br ot her i ndi cat ed, he
descri bed generally . . . how the
female revue is done and he says
there is no nudity and you say you
disagree wth that, the femle
revue at Cub Buns does involve
nudi ty?

Onens: Again, | wll reiterate, nudity is
allonwed. We don’t prefer that they
be conpl etely nude.
Counsel for the University also questioned Owens about a

statenent nade at the same |iquor board hearing by his attorney,

asserting that “they [the dancers] have been doing |live
entertai nment, never adult entertainment . . . they never had
adult entertainnent in their business.” Queried as to whether he

had corrected or disagreed with his attorney, Oaens replied: *“I
don’t know that | corrected her. | don’t know what the terns may
have been used at that tine . . .~

Asked by a Board nenber to explain the difference between his
testinmony and his brother’s, Omnens stated: “Wen you re saying
nudity I’ mthinking of the bottomof the personal parts when | say
that.” Appellant’s counsel took that opportunity to rem nd the

Board that, under the zoning code, “adult entertainnment” included



“partial nudity,” and that partial nudity included bikinis.

The University’s counsel then introduced copies of a permt
application, signed by Ovens, and fil ed by appel |l ant on August 23,
2001, the sanme day as the liquor board hearing. That application

sought to change the use of the properties from “tavern” to

“tavern including live entertainnent and dancing.” On that
application, I mredi ately below the handwitten description
stating: “Use First and Second Floor as a tavern with live

ent ertai nnent and dancing,” were the words, in handwitten bl ock
letters, “NO ADULT ENTERTAI NMVEN T]."

Al t hough no explanation was offered at that tinme as to the
reason for this discrepancy, later, at the hearing before the
circuit court, appellant's counsel denied that appellant had ever
di sclainmed adult entertainnment in their application, explaining:
"I'f you look at the handwiting, it's not in the handwiting of
the applicant. That ‘no adult entertainnent’ was put there by the
zoning officials. And the reason was, is that they knew at that
poi nt there had to be a hearing on the adult entertai nnent issue."”

When asked whether that application should have i ndicated
adult entertainment as an existing use of the property, Ownens
responded “no” and appellant’s counsel explained that August 2001
permt application was an imediate and tenporary solution and
that his client intended to pursue a nonconform ng use permt for

adult entertainnent before the Board:
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The reason that you see this August 2001
use permt application is that there was a
glitchin Zoning adm ni stration with regard to
the <consolidation of the buildings and
therefore, what we i nmedi ately did was get the
use permt, both buildings |live entertainnent,
or tavernwith Iive entertai nnent and danci ng.
We knew t hat we had to cone for an appeal with
regard to the nonconformng use for adult

entertai nment but we had — what we wanted to
do was rectify imrediately what could be
rectified downstairs wthout an appeal. The

i ntenti on was subsequent to that to pursue the
nonconf orm ng use appeal .

There was no waiver of any rights with
regard to the filing of that. It was just
made clear on the use application by Zoning
adm nistration, we’'re not going for the adult
entertai nment portion at this tine, issued
[sic] the use permt without it to get that
part cleaned up now. Go for the adult
ent ert ai nnent nonconform ng use |ater.

Al so introduced was the permt for 606 West Lexi ngton Street,
i ssued three weeks after the August 2001 application, which stated
“(USE) USE 1ST AND 2ND FLOOR AS A TAVERN W TH LI VE ENTERTAI NVENT
[sic] AND DANCI NG NO ADULT ENTERTAI NMENT. ”

Expl ai ning the delay between the 2001 permt and the filing
of the Cctober 10, 2002 pernmt application requesting adult
entertai nment, Omens stated, “we were actually getting our
finances in order, the |legal advice and application to submt to
Zoning as well.”

The second wi tness presented by appell ant was Carl Scheffel,

the fornmer owner of the bar and appellant’s current |andlord. He

testified that, in 1990, when he owned the bar, he began to offer

11



adult entertainnment after obtaining verbal approval from the
I i quor board. Unable to identify who specifically gave that
approval, he speculated, “1’d say M. Stansbury but | could be
incorrect.”

As to what “male or female revue” neant in 1990, Scheffe
expl ai ned: “My words, risque dancing, you know, bikinis.” 1In the
early 1990's, he explained, the dancers wore “[r]isque clothing.”
Al t hough he said that he didn't knowif the women were topless, he
insisted that the bar presented “sem -naked dancing” and “strip
shows. ”

Appellant’s third and final wtness was Wayne Jeffries, an
enpl oyee of the business for over 15 years. He stated that in
1990, “when it started, there was |ike a — each performance did
two nunbers. One nunber was a lip sync and the other nunber was
the dancing . . . The dress varied according to the song they were
doing. Sone was [sic] fully dressed, the guys in suits, sonetines
casual wear sportswear, and the wonen sonetines in evening gowns
or a robe or nightgown.” During the performance, the dancers
woul d shed sone of their clothes, “down to bikini draw — — bikinis
and the top piece with the string.” He recalled that “there was
sonet hi ng hangi ng, would hang down, glued . . . | think it was
glued on there . . . breasts,” but “[b]Jottons was [sic] covered.”
Jeffries testified that the shows have continued to the present

day, on a weekly basis, with a simlar format and state of dress.
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Qpposi ng appel lant’s request for a nonconform ng use permt
were the University of Mryland at Baltinore, Vst si de
Renai ssance, Inc., and Lexington Market. Each subnmitted a letter
predicting that the presentation of adult entertainnment would
adversely affect current plans to revitalize the area; two of the
three, the University and Wstside Renaissance, presented
testinony: Eugene Lockett, a self-described “Executive Analyst in
Real Estate Devel opnent at the University of Maryland Baltinore,”
testified that the University owns the property adjacent to the
“Club Bunns”; that the University intends to devel op the property
into residential housing for student s; and that adul t
entertainment is "subversive to the whole area.” R Ron Kreitner
of Westside Renai ssance agreed. He stated that Westside plans to
devel op 2000 dwelling units in the area, that the residents they
have attracted and those whom they hope to attract are concerned
about having adult entertainment in the area and that “adult
entertai nment” was inconsistent with the community’s devel opnent
pl ans.

After the hearing ended, the Board “di sapproved” appellant’s
application and issued a witten decision, stating:

Three nmenber [sic] of the Board found
that the use of only 608 W Lexington Street
one ni ght a week was | egal |y established pri or
to Septenber 10, 1993 and shoul d be allowed to
continue with the condition that the use be

restricted to one night a week and only in 608
W Lexington Street.

13



Chal

Two nenbers of the Board voted to
di sapprove this appeal. They found that there
was i nsufficient evidence to concl ude that the
non-conform ng use was established and that
the use conplies with the definition of an
adul t entertai nnment business under Section 1-
106(b) of the Zoning Code. \Were the Board
| acks the concurring vote of four nenbers of
the Board in favor of granting a permt, the
Appl i cation nmust be di sapproved.

engi ng that decision, on February 11, 2004,

filed a petition for judicial review in the Crcuit

appel | ant

Court

f or

Baltinmore City, claimng that “the Zoning Board err[ed] in failing

to nake

sufficient to all ow nmeani ngful judicial

and t hat i

adequate findings of fact and conclusions of

| aw

reviewof its decision[,]”

t “err[ed] in finding that petitioner did not establish

a non-conform ng use of adult entertainnment[.]” The circuit court

di sagr eed.

Affirm ng the Board’ s decision, that court stated:

| do find that the Zoning Board did,
i ndeed, nake a factual finding in this case.
They found that there was not a |awful non-
conform ng use of the property on 606 or 608.

Now, the court has to, by |law, determ ne
whether or not this factual finding is
supported by conpet ent mat eri al and
substanti al evidence in order to, for |ack of
a better term affirmit. And the evidence in
the entire case, in light of that and the
entire record that has been submtted
reasonabl e m nds coul d have reached the sane
factual conclusions as were reached by the
Zoni ng Board.

Discussion

14



Appel I ant contends that the failure of the Board s prevailing
mnority to issue findings of fact and conclusions of law, in
support of their successful opposition to its request for a
nonconform ng use permt, constituted error. W agree.

Initially, we note that, although this is an appeal fromthe
judgment of the circuit court, affirmng the Board’ s decision, it
is the Board s decision we review Consequently, it is the
Board’s findings or, in this case, lack of findings which is at
i ssue, not the circuit court’s. Consumer Prot. Div. v. Luskin’s,
Inc., 120 Md. App. 1, 22 (1998), rev’d in part on other grounds,
353 Md. 335 (1999). In reviewing the Board s decision, our role
“is precisely the sanme as that of the circuit court.” Dep’t of
Health & Mental Hygiene v. Shrieves, 100 M. App. 283, 303-04
(1994). Like that court, we are ““limted to determning if there
is substantial evidence in the record as a whole to support the
agency’s findings and conclusions, and to determne if the
adm ni strative decision is prem sed upon an erroneous concl usion
of law.’” Bd. of Physician Quality Assurance v. Banks, 354 M.
59, 67-68 (1999)(quoting United Parcel v. People’s Counsel, 336
Ml. 569, 576 (1994)).

To nmake those determ nations, we nmust be able to discern
from the record the facts found, the law applied and the
rel ati onship between the two.’” Sweeney v. Montgomery County, 107

Md. App. 187, 197 (1995) (quoting Forman v. Motor Vehicle Admin.
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332 Md. 201, 221 (1993)). That requires the Board to “resol ve al
significant conflicts in the evidence and then chronicle, in the
record, full, conplete and detailed findings of fact and

conclusions of [|aw. State of Maryland Commission on Human

Relations v. Malakoff, 273 M. 214, 229 (1974).

[Flindings of fact nust be neaningful,’”” the Court of

Appeal s has war ned, and cannot sinply repeat statutory criteri a,
broad conclusory statenents, or boilerplate resolutions.’”
Mehrling v. Nationwide Ins. Co., 371 M. 40, 64 (2002)(quoting
Bucktail, LLC v. County Council of Talbot County, 353 MI. 530, 553
(1999)). The absence of such findings, the Court of Appeals has
declared, not only violates the “fundanental right of a party to
a proceedi ng before an adm ni strati ve agency to be apprised of the
facts relied upon by the agency in reaching its decision,” Harford
County v. Earl E. Preston, Jr., Inc., 322 Ml. 493, 505 (1991), but
precl udes neani ngful judicial review of the agency’s decision
That i s why the absence of adequate findings of fact “constitutes
an error of law and renders the Board's decision arbitrary and
capricious.” Bd. of County Commissioners for St. Mary’s County v.
Southern Resources Management, Inc., 154 Md. App. 10, 36 (2003).
For those reasons, no pricipled legal distinction can be
drawn between what is required of a prevailing mgjority in
rendering its decision and that which is required of a prevailing

mnority ininposing its wwll. Oherw se, a decision, of which a

16



majority of the Board di sapproves, would in effect escape judici al
scrutiny while, paradoxically, a decision, of which the entire
Board approves, would not. That result of course underm nes the
whol e point of judicial review Therefore, we hold that, just as
a prevailing majority nust do, a prevailing mnority nust, after
“resolv[ing] all significant conflicts in the evidence,” Malakoff,
273 Md. at 229, issue findings of fact and conclusions of law. |In
the event there is a conflict between nenbers of the prevailing
mnority as to the factual findings to be nade or the |egal
concl usions to be drawn, that shoul d not prevent themfromstating
all joint and individual findings of fact and concl usions of |aw,
whi ch support their comon decision to deny an application for a
nonconf orm ng use.

Inthis case, a mpjority of Board nenbers, three out of five,
“found that the use of only 608 West] Lexington Street one night
a week was legally established prior to Septenmber 10, 1993, and
should be allowed to continue . . .” Two nenbers disagreed, and
because, under Article 66B 8 2.08(i), a supermgjority was required

for approval,® they prevailed. As to why two Board nenbers

6 M. Code, Art. 66B, § 2.08(i) provides:

(i)(1) If five members of the Board of Municipal and Zoni ng Appeals are
present, the concurring vote of at |east four nenbers is necessary to

(i) Reverse any order, requirement, decision, or determ nation of
an adm ni strative officer;

(ii) Decide in favor of the applicant on any matter on which it is
required to act under an ordi nance; or

17



di sapproved appellant’s application, the Board s decision nerely
states that they believed “that there was insufficient evidence
to conclude that the non-conform ng use was established and that
the use conplie[d] with the definition of an adult entertai nnent
busi ness under Section 1-106(b) of the Zoning Code.” No other
findings of fact were nmade, despite conflicting evidence. Wat is
nore, the evidence, if viewed in a light nost favorably to the
appellant, did arguably provide a basis upon which to grant
appel lant’ s application. It suggested that appellant had, in
fact, established a nonconform ng use on its prem ses, dating back
to 1990.

A “nonconformng use,” under 8§ 13-101, is defined as *“any
awful ly existing use of a structure that does not conformto the
applicabl e use regulations of the district inwiichit is |ocated.”
Because under the zoning code, “[a]lny adult entertai nment busi ness
exi sting on Septenber 10, 1993, is considered a nonconform ng use

.,” the facts at issue are: (1) whether appellant conducted an
adult entertai nnent business; (2) whether that business lawfully
exi sted on Septenber 10, 1993; and (3) whether it has continued,

wi thout interruption, since that date.” In short, the question is

(iii) Effect any variation in an ordinance.

(2) If only four menbers of the Board are present, the concurring vote
of at |l east three nenbers is necessary to take any action under this
subsection.

" Baltimore City Zoning Code § 13-407 provides the applicable rules for

determ ning whether a Class Il nonconform ng use of a structure has been
di scontinued or abandoned.
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whet her appel | ant has conti nuously presented nude or partially nude
entertai nment since Septenber 10, 1993.

Three witnesses testified that appellant has presented adult
entertai nment at Club Bunns, in the formof nude or partially nude
live performances, since 1990. As previously introduced, they were:
Renol d Owens, the past nmanager and now, with his brother, Dana
Onens, the current owners of the bar; Carl Scheffel, whose conpany,
S.T.S., Inc., previously owed the bar and is presently appellant’s
| andl ord; and Wayne Jeffries, a current enployee of the bar, who
has worked there for the past fifteen years.

Ownens testified that the bar began offering adult entertai nnent
business in 1989, consisting of topless dancers wearing G strings
or “bikini bottonf{s] of sone kind,” but, on occasion, they were
totally nude. Scheffel gave simlar testinony. He asserted that
t he bar began offering adult entertai nment no | ater than 1990. That

entertai nnment, he stated, consisted of “ri sque danci ng, sem - naked
dancing,” “bikinis,” or “strip shows.” Jeffries testified in a
simlar vein. He stated that, since 1990, the bar has offered

adult entertainnent in which the dancers woul d shed their cl othes

down to a bikini, sonetines with “sonething hanging . . . down,”
“glued on their . . . breasts,” while their “bottons was [sic]
covered.”

Mor eover, bi ki ni-cl ad dancers, appellant maintains, fall within

the definition of “adult entertainment.” In support of this
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proposition, it points to the definition of partial nudity in 8§ 1-
106(a)(4), which states that “[p]artial nudity neans a state of
dress in which opaque clothing covers no nore than: (i) the human
mal e or female genitals, pubic area, or buttocks; (ii) the fenale
breasts belowthe top of the nipples; and (iii) portions of the body
covered by supporting straps or devices.” That definition, it
asserts, enconpasses the bikini, cormmonly worn by its dancers.

In addition to the testinony of these three w tnesses,
appel l ant introduced a letter fromthe |iquor board and two of the
iquor board s index card records. The letter, dated April 20,
1990, approved “live male or fermale revue type entertai nnent one
ni ght per week” at 608 West Lexington Street, which, appellant
clainms, neant “adult entertainnent.” Moreover, the index card
record dated April 5, 1990, confirmed that such approval had been
granted for 608, and the other index card record, dated Novenber 25,
1991, indicated that the liquor |icense had been transferred from
608 to “606-608" West Lexington Street. In sum if viewed in a
| ight nost favorable to appellant, the testinony and docunentation
presented by appellant suggest that, when 8§ 1-106(a)(4) is
construed as appell ant proposes, adult entertainment, in the form
of at least partial nudity, has been presented by appellant since
at least 1990 and has continued uninterrupted to the date of
appel l ant’ s applicati on.

In conflict with this evidence were the statenents of Renol d
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Ownens’ s brot her, Dana Onens, and appellant’s attorney at the August
21, 2001 liquor board hearing, as well as appellant’s 2001 use
permt application. At that hearing, Dana Onens stated that the
dancers at C ub Bunns “are not showi ng any body parts, absolutely
no personal body parts are shown at our shows,” explaining “this
[liquor] board has told us, nmake certain that there is no nudity in
any of your shows.” “We don't have it,” he stressed. Also, at that
heari ng, appellant’s counsel stated, “they [the dancers] have been
doing live entertainnment, never adult entertainment . . . they
[appel lant] never had adult entertainnment in their business.”
Mor eover, appellant’s 2001 permt application, requesting a change
in the use for 606-608 from “tavern” to “tavern including live
entertai nment and dancing,” stated, in handwitten block letters,
“NO ADULT ENTERTAINMEN T],” though appellant clains that that
| anguage was added to the application by “zoning officials” because
“they knew at that point there had to be a hearing on the adult
entertai nment issue."

Yet, despite this evidence, the prevailing mnority nade no
findings as to whom or what it believed, how it interpreted the
records presented or the controlling statutes involved. In other
wor ds, we do not know whet her the mnority found the evidence of the
establi shment of a nonconform ng use insufficient because of gaps
in the supporting evidence or because it interpreted that evidence

differently than the majority did or because it found that evi dence
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ei ther too anbi guous or too incredible to be worthy of belief. Nor
do we even know what definition of adult entertai nment the mnority
appl i ed. Wthout this information, we have no way to ascertain
whet her the prevailing mnority's decision is the product of error

or not.

Because we are unabl e to determne, and unwilling to specul ate,
howthe mnority reached the result that it did, we nust remand this
case to the circuit court with the instruction that it, in turn,
remand this natter to the Board to give the prevailing mnority the

opportunity to issue the appropriate findings of fact and

concl usi ons of | aw.

JUDGMENT VACATED; CASE REMANDED
TO THE CIRCUIT COURT FOR
BALTIMORE CITY WITH
INSTRUCTIONS TO REMAND THE CASE
TO THE BALTIMORE CITY BOARD OF
MUNICIPAL AND ZONING APPEALS
FOR FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION.

COSTS TO BE PAID BY APPELLEE.
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