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filed in the Grcuit Court for Montgonmery County conpl ai nts agai nst
James R Kirkland, Janmes Lee, and Montgonery Cabl evision Limted
Partnershi p, doing business as Cable TV Montgonery ("Montgonmery
Cabl e"). Lunmbernmens Mitual Casualty Conpany (" Lunbernens")
intervened as a defendant. In a consolidated trial, the jury
returned verdicts for substantial suns against the defendants.
Mont gonery Cable and Lunbernens, appealing from the judgnents
entered on those verdicts, present several questions for our
revi ew.
| SSUES
Mont gonery Cable and Lunbernmens both raise the follow ng

i ssues, albeit in sonmewhat different |anguage:

1. Ddthe trial court err infailing to find

that the decedent was contributorily negligent

as a matter of |aw?

2. Ddthe trial court err infailing to find

as a mtter of law that there can be no

recovery for "pre-inpact fright"?

3. Was there any evidence to sustain the
j udgnent for pecuniary | osses?

Mont gonmery Cabl e al so raises the follow ng three issues:

4. Was there any evidence of primry
negl i gence on the part of appellant Montgonery
Cabl e?

5. Was there any evidence that any act of
appel l ant Montgonery Cable was a proximte
cause of the injuries and danages sustai ned by
appel | ees?

6. Ddthe trial court err ininstructing the
jury on: (a) sudden energency; (b) the State
Police's responsibility in controlling



traffic; (c) presunptions regardi ng decedent's
conduct ?

Lunmber nens presents two additional issues:

7. Did the trial court err in refusing to
permt appellants' expert witness to testify
regar di ng phot ographs of the accident scene?
8. s intervenor Lunbernens Mitual Casualty
Conpany entitled to judgnment on cross-clains
agai nst the individual defendants?

FACTS

At sonme point during the late evening hours of 7 June 1990,
Mont gonery Cabl e di scovered that one of its cables, having either
broken or fallen from a utility pole, was in need of repair.
Mont gonery Cable also perceived that the Maryland State Police
("State Police") would have to stop traffic on Interstate 495 (the
Capitol Beltway) so that a replacenent cable could be re-positioned
across both the inner and outer |oops of that heavily travelled
hi ghway. ?

Mont gonmery Cable informed the State Police that the repairs
woul d take fromfive to ten mnutes and requested that the Capitol
Beltway be closed to traffic. Mont gonery Cabl e enpl oyees were
di spatched to the | ocation of the danmaged cable so they could begin

preparing for the project before the State Police arrived. At sone

time after 2:00 a.m on 8 June 1990, two State Police officers, one

1 At the location of the cable repair, Interstate 495
consi sted of four eastbound and four westbound [anes. On 7 and 8
June 1990, because of ongoi ng road construction, one | ane on each
| oop had been rendered inaccessible to vehicular traffic; those
| anes were bl ocked with bright-colored barrels and signs.



on the outer | oop and one on the inner |oop, successfully stopped
traffic and indicated that the repairs could safely begin.
Unfortunately, it took Montgonery Cable enpl oyees between thirty
and forty-five mnutes to secure the new cable. The prol onged
del ay caused a traffic backup of approximately one mle in each
di rection. At the rear of the backup on the outer |oop, Janes
Kirkland was driving a tractor-trailer owed by James Lee.?

The jurors heard M. Kirkland testify that he brought his rig
to a conplete stop in the center lane of traffic, occasionally
movi ng forward as the vehicles ahead of himdid so. During that
period of stop and go progress, he noticed that another |arge
tractor-trailer was to his left, and he recalled that there my
have been another truck of sone sort to his right. |In any event,
he was certain that all lanes of traffic were full of vehicles.
M. Kirkland had been waiting in this fashion for approximtely
five mnutes when the rear of his truck was struck by a van. The
driver of that van, Douglas K. Beynon, Jr., died, apparently
instantly, fromthe inpact.

The jurors also heard testinmony that (1) inmediately prior to
the accident, the decedent was travelling at roughly fifty-five
mles per hour, and (2) under ideal conditions a vehicle noving at
that rate of speed would require 192 feet to cone to a conplete

stop. The decedent's vehicle left skid marks of just over seventy-

2 At all relevant tinmes, M. Kirkland was acting as an
enpl oyee of M. Lee's conpany: K & L Transportation.



one feet

before striking the rear of M. Kirkland's rig.

Conflicting testinony was presented on the issue of whether the

tail lights on M. Kirkland' s trailer were functioning properly at

the time of the accident.

At the conclusion of a lengthy trial, the court presented the

jury with the followng witten questions:

(1)

(2)

(3)

(4)

(5)

(6)

Have Plaintiffs established by a preponderance of the
evi dence that Defendant, Janes Kirkland, was negligent?

Have Plaintiffs established by a preponderance of the
evi dence that Defendant, Janes Lee, was negligent?

Have Plaintiffs established by a preponderance of the
evidence that Defendant, Cable TV Montgonery, was
negl i gent ?

If you do not believe Plaintiffs have established the
negli gence of either Janes Kirkland or Janes Lee or Cable
TV Montgonery, please stop your deliberations here. |If
you indicated "YES' to any of the above questions, please
cont i nue.

Have Defendants established by a preponderance of the
evi dence that Douglas K. Beynon, Jr., was negligent?

| f you believe Defendants have established the negligence
of Douglas K Beynon, Jr., please stop your deliberations
her e. If you indicated "NO' to this question, please
conti nue.

The jurors answered "yes" to the first three questions and

"no" to question five. They then awarded the foll ow ng damages on

that portion of the verdict sheet that directed themto "[i]ndicate

t he anbunts you deem as conpensation for Plaintiffs:"

Decedent
Pre-1| npact Fright: $1, 000, 000. 00
Funer al Expenses: $ 2, 000. 00

Doual as K. Beynon, Sr.




Econom ¢ Losses: $ 212,000.00
Past Mental Pain/Suffering: $ 500, 000. 00
Future Mental Pain/Suffering: $ 750, 000. 00
Julia D. Beynon
Econom ¢ Losses: $ 165, 000. 00
Past Mental Pain/Suffering: $ 500, 000. 00
Future Mental Pain/Suffering: $ 750, 000. 00
TOTAL: $3, 879, 000. 00

Pursuant to Md. Code (1974, 1995 Repl. Vol. ) 8§ 11-108(b) of
the Courts and Judicial Proceedings Article, the court reduced the
$1, 000,000 awarded for the decedent's "pre-inpact fright" to
$350,000. He otherwi se entered judgnents in accordance with the
verdicts. This appeal foll owed.

DI SCUSSI ON
l.

Bot h appellants argue that the decedent was contributorily
negligent as a matter of |aw and, therefore, that the court erred
in submtting the issue of contributory negligence to the jury. W
are persuaded, however, that the evidence generated a jury question
on this issue. The trial court cannot take the issue of
contributory negligence fromthe jury unless no reasonabl e person
could reach a contrary concl usion. Canmpbell v. Baltinore Gas &
Elec. Co., 95 Md. App. 86, 94, cert. denied, 331 MI. 196 (1993); Le
Vonas v. Acne Paper Board Co., 184 Md. 16 (1944).

In order that a case may be withdrawn from a
jury on the ground of contributory negligence,
the evidence nust show sone prom nent and
deci sive act which directly contributed to the

acci dent and which was of such a character as
to leave no room for difference of opinion



thereon by reasonable mnds . . . . I n
addition, before a person killed in an
acci dent can be declared to have been guilty
of contributory negligence as a matter of |aw,
the trial court nust give consideration to the
presunption that he exercised ordinary care
for his own safety .
Baltimore & Ohio RR Co. v. Plews, 262 M. 442, 454 (1971)

(quoting Baltinore Transit Co. v. State ex rel. Castranda, 194 M.
421, 434 (1950)).

Appellants contend that the testinony of the accident
reconstruction experts established beyond any doubt that Kirkland's
trailer was clearly visible and that the decedent contributed to
t he happeni ng of the accident because he was not paying attention
to the roadway in front of him The jurors did hear testinony that
Kirkland's trailer was equi pped with several rear lights and that,
if the lights were functioning properly at the tinme of the
accident, the trailer would be visible from several hundred feet
away. There was a dispute, however, over the nunber of lights that
were functioning on that occasion. The distance at which the
decedent could see the lights is a question of fact that was

properly submtted to the jury.

.
Bot h appellants contend that the court erred in failing to
rule as a matter of |law that there could be no recovery for "pre-
i npact fright." They objected to the court's inclusion on the

verdi ct sheet of a "pre-inpact fright" category of damages, to the



court's instructions on that issue, and to the court's allow ng
appel l ee' s counsel to advance an argunent to the jury with respect
to an award of such damages. On appeal, their argunents are
broadly, rather than pointedly, stated, admtting to various
i nterpretations. They assert that in this case there was no
evi dence to support such an award, and their contention that under
Maryl and | aw there can be no recovery for "pre-inpact damages" can
be interpreted as asserting:

(1) that as a matter of |aw such damages can
never be awarded in any case;

(2) that as a matter of |law, such danages can
never be awarded when the victim of a tort
does not survive the inpact and thus suffers
no consci ous pain or suffering; or

(3) that as a matter of law, on the basis of
the evidence in this case, no damages coul d be
awarded for "pre-inpact fright."

Before we address the foregoing contentions, we deem it
appropriate to distinguish between the two causes of action that
arose fromthe tragi c accident and death of Douglas K. Beynon, Jr.

At common law, if a victimof a tort died prior to recovery in
tort, the victims cause of action died as well. Simlarly, the

victims survivors had no cause of action for their financial or

enoti onal | oss. States have changed this result by statute,
al though not all in the sane way. |In Maryland, a wongful death
statute permts recovery by dependents of the decedent, in

accordance with its terns, Mi. Code (1974, 1995 Repl. Vol., 1996

Supp.), 88 3-901 through 3-904 of the Courts and Judicial



Proceedings Article; by separate statute, a survival action permts
a personal representative to sue on behalf of the estate. M. Code
(1974, 1991 Repl. Vol., 1996 Supp.), 8 7-401(x)(2) of the Estates
& Trusts Article.

The distinction between the two causes of action was expl ai ned
by Judge Moylan in d obe Anmerican Casualty v. Chong, 76 M. App
524 (1988), and is relevant here:

Wen a victim dies because of the
tortious conduct of soneone else, two entirely
different types of claimmy arise. One is a
survival action commenced or continued by the
per sonal representative of the deceased
victim seeking recovery for the injuries
suffered by the victimand prosecuted just as
if the victimwere still alive. It is called
a "survival action”™ in the sense that the
cl ai m has survived the death of the claimnt.
The other is a wongful death action, brought
by the relatives of the victim and seeking
recovery for their loss by virtue of the
victims death. A deceptive simlarity
inevitably results from the prom nent common
denom nator fact that the victimhas died. 1In
ot her essential characteristics, however, the
two types of claimare clearly distinct. The
first arises fromthe tortious infliction of
injury upon the victim the second, only from
the actual death of the victim In the first,
damages are neasured in ternms of harmto the
victim in the second, danmages are neasured in
terms of harmto others fromthe |oss of the
victim In the first, the personal
representative serves as the posthunous agent
of the victim in the second, his surviving
relatives do not serve as his agent at all.
They act in their own behal f.

In sone states, the distinction between
the two types of claim has been lost -- or
badly bl urred. In Maryland, in no snall
measure because of the |andmark opinion of
Chi ef Judge Janes MSherry for the Court of



Appeals in Stewart v. United Electric Light
and Power Co., 104 M. 332, 65 A 49 (1906),
t hat distinction has been neticulously
mai nt ai ned.
ld. at 526-27
The claimfor pre-inpact fright damages in the case before us
was in the survival action, and the di sputed damages were awar ded
in that action. The personal representative of the decedent's
estate conceded that there was no evidence of conscious pain and
suffering by the decedent after inpact, and there was no claimfor
medi cal expenses incurred as the result of injuries received in the
acci dent . The only damages clained were funeral expenses,
statutorily limted to $2,000, and for pre-inpact fright.
Appel | ants advance two theories for the proposition that there
can be no recovery in any case for pre-inpact fright:
(1) section 7-401(x) of the Estates and Trust
Article of the Maryland Code, which permts
the personal representative of an estate to
cormence "a personal" action which the
decedent m ght have commenced or prosecuted,"
is a statute in derogation of the common | aw,
and the comon |aw did not recognize a cause
of action for pre-inpact fright; and
(2) a claim for pre-inpact fright IS
equi val ent to an action for negl i gent
infliction of enotional distress, a cause of
action not recognized in Mryl and.
W reject both of those theories.
The statutory survival actions that a deceased victim of a
tort mght have brought and maintained had he lived is a departure

fromthe common law rule that a tort action died with the victim of
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the tort. It nmade no change in the law with respect to what m ght
have been recoverabl e damages had the victim survived, however
That there has not previously been any recovery for pre-inpact
fright in a survival action is not a basis for concluding that
there can never be an appropriate set of facts and circunstances
that would permt a tort victim to recover damages for such
enotional distress. |Indeed, the allowance of recovery of damages
for the consequences of fright when no inpact has occurred, which
we shall discuss infra, would indicate the contrary.

The argunent based on analogy of pre-inpact fright to
negligent infliction of enotional distress confuses the concept of
al | onance of damages for enotional distress as a consequence of a
negligent tort with the refusal to recognize the existence of a
separate tort of negligent infliction of enotional distress. Wen
a negligent act or omssion constituting a tort results in injury,
the tort victimis entitled to recover damages for all of the
injuries he or she sustains, including physical pain and nenta
angui sh or suffering, which may be ternmed "enotional distress.” |If
one deliberately engages in conduct that is not otherw se torti ous,
with the intent to cause another to suffer extrene nental distress,
and the conduct has its intended effect, an action wll lie -- the
ot herwi se non-tortious conduct coupled with the intent to cause
mental suffering is a separate tort known as "intentional
infliction of enotional distress.” Unintended enotional distress

negligently inflicted by conduct not itself tortious, however, is
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not a recognized tort. See Hamlton v. Ford Mdtor Conpany, 66 M.
App. 46, 61-64 (1986); Chew v. Paul D. Meyer, 72 M. App. 132, 139
(1987). In this case, the negligent conduct of Montgonery Cable in
causing a traffic backup for a mle in each direction, lasting nore
than thirty mnutes, wthout providing required warning to
nmotorists, and the negligent failure of Janes Kirkland and Janes
Lee to display proper lights on their truck were negligent torts
causing injury. If provable injuries resulting from those
negligent torts included nental anguish or enotional distress, an
action to recover for such injuries would not be one for the non-
existent tort of negligent infliction of enotional distress.

There are no Maryland cases involving recoverability of
damages for pre-inpact fright suffered by one who did not survive
the inpact. There are, however, cases from other jurisdictions
dealing with that issue.

The case nost favorable to the personal representative is an
i nternedi ate appellate court decision from Ceorgia. In Monk v.
Dial, 441 S.E. 2d 857 (Ga. App. 1994), an award of danages for pre-
i npact fright was upheld, based on evidence that the decedent
nmotori st veered shortly before the collision, which permtted an
i nference that he was aware of the inpending crash in which he died
instantly. That inference, in turn, was held to support a further
inference as to the decedent's nental state during the brief
i nterval between his awareness of the inpending crash and the fatal

i npact. The court ruled that under Ceorgia |law nental pain and
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suffering need not follow physical injury, but cited no precedent
for that concl usion. The existence of seventy-one feet of skid
marks from the decedent's vehicle in this case is obviously
anal ogous to the evidence that the deceased notorist in Mnk v.
Dial "veered" before the collision. It leads to a rational
inference that there was an awareness of the likelihood of an
i npendi ng crash.

A contrary result was reached by the Suprene Court of Kansas
despite simlar evidence at the scene of a fatal crash. St. Cair
v. Denny, 781 P.2d 1043 (Kan. 1989) arose out of a highway crash in
whi ch the vehicle of a notorist who died as a result of the crash
left sixty feet of "yaw' marks (marks nmade by front wheels turned
away from inpending inpact, but not constituting evidence of an
attenpt to stop). There was no evidence of conscious pain and
suffering. Referring to a prior federal district court case,
Fogarty v. Canpbell, 66 Exp. Inc. 640 F. Supp. 953 (D. Kan. 1986)
in which O Connor, J. predicted that the Kansas Suprene Court woul d
deny recovery for pre-inpact enotional distress, the Suprene Court
stated that it was not necessary to test Judge O Connor's
predi ction because the sixty feet of yaw nmarks suggest that the
decedent m ght have been aware of the possible collision a nonent
before the inpact but do not support a finding of enotional
di stress.

There are several federal cases, purporting to apply state

law, granting or affirmng awards of damages for pre-inpact fright



-13-

in fatal airplane crashes. None of themcites any existing state
| aw on the subject that would justify their concl usions.

I n Shu-Tao Lin v. MDonal d Douglas Corp, 742 F.2d 45 (2nd Gr
1984), an award of damages for a deceased passenger's pre-inpact
fear was affirmed on the basis of the court's interpretation of two
opi ni ons by the Appellate Division of the New York Suprene Court.
Nei t her of the New York cases relied upon by the federal court is
directly on point. Juditta v. Bethlehem Steel Corp., 428 N Y.S. 2d
543 (1980), involved an award for post-inpact pain and suffering,
in which the jury was permtted to consider, along wth physical
pain, enotional distress, including apprehension of inpending
deat h. In Anderson v. Rowe, 425 N Y.S. 2d 180 (1980), the
appel l ate court affirned denial of any award for conscious pain and
suffering by two young girls who were killed when the airplane in
whi ch they were travelling crashed. The basis for affirmance was
the |l ack of evidence of conscious pain and suffering; as for pre-
i npact fright or nental suffering, there was no evidence from which
the jury mght infer that the girls were aware of danger or
suffered any pre-inpact fright. The federal court concl uded that
the failure of the New York appellate court to state that no
damages coul d ever be awarded for pre-inpact fright signified that
such danmages woul d have been allowable if there had been evi dence
of awareness of danger.

In Haley v. Pan American World Airways, 746 F.2d 311 (5th Gr

1984), the federal court, purporting to apply Louisiana |aw of
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damages, concluded that it allowed recovery for a tort victinms
pre-inpact "fear of doont in a fatal airplane crash. There was no
Loui si ana appellate decision directly on point, but there was
precedent for recovery by a tort victim for pre-inpact fear
followed by injury -- "fright during ordeal."

The federal court in Platt v. MDonald Douglas Corp., 554
F. Supp. 360 (E.D. Mch. 1983), undertook to apply Mchigan law in
awar di ng damages for pre-inpact fright to the surviving famly of
an airplane crash victim M chigan does not authorize a survival
action; in the absence of any Mchigan case law, the district court
concluded that such damages were awardable under the M chigan
Wongful Death Act because that statute did not preclude recovery
of damages for pre-inpact fright.

Purporting to follow Florida |law, the federal court in Sol onon
v. Warner, 540 F.2d 777 (5th Cr. 1976), affirmed an award of
damages for pre-inpact fright to the personal representative of a
husband and wi fe who died when their small plane crashed into the
sea. There was no indication that either decedent suffered
conscious pain, but the trial judge inferred that they nust have
suffered excruciating nmental pain, realizing that they were about
to die leaving their three cherished children alone. Judge Cee,
di ssenting, pointed out that Florida had always required inpact in
order to recover for nental distress, i.e., that "conpensable pain
must be caused by the physical inpact.” Id. at 96-97. Judge Cee

asserted that the majority opinion, which was based on a concl usi on
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that it nmade no difference whether the nental distress preceded or
foll owed an inpact, m sconstrued the reasoning behind the Florida
rule and created a new elenent of damges based on "sheer
specul ation. " 1d.

A federal district court judge in Delaware, applying what he
believed to be Maryland law in D Angelo v. United States, 456
F. Supp. 127 (D. Del. 1978), aff'd, 605 F.2d 1193 (3rd G r. 1979),
awar ded damages including $25,000 for fright that the judge
concluded a passenger in a snall plane "nust have" suffered over a
period of several mnutes before the plane crashed after it was
struck by a jeep just as it was taking off at an airport in
Maryl and. The district court judge noted that, under Maryland | aw,
"recovery requires that the defendant's negligence was the direct
and proxi mate cause of the accident, that the victimlived after
the accident, and that he suffered conscious pain and suffering .

[and] recovery may be had even though the period of tine
bet ween the accident and the death was short."” The recovery for
t he mental anguish that the court assunmed the passenger suffered
was for post-inpact fright during the period between the tinme when
the jeep hit the plane and the tinme the plane crashed. The Third
Crcuit Court of Appeals affirnmed the judgnent summarily, w thout
opi ni on.

We do not consider any of the federal airplane crash cases to
be persuasive in our analysis of Maryland law. W nust |ook to

Maryl and case |law on the subject of damages under anal ogous
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ci rcunst ances.

Ei ghty-eight years ago, in the semnal case of Geen v.
Shoemaker, 111 Md. 69 (1909), the Court of Appeals, for the first
time in this State, recognized the right to recover for fright
resulting in a "material physical injury,"” caused by a wongfu
act, even though there was no evidence of "physical inpact or
corporal injury to the plaintiff.”™ The wongful act or series of
acts in that case, constituting an actionabl e nui sance, consi sted
of repeated blasting of large quantities of rocks by expl osives
during construction work on a railroad |ine about two hundred yards
fromthe plaintiff's dwelling. The blasting shook the house and
caused plaster to fall and the explosives hurled | arge rocks that
crashed through walls, ceilings, windows, and doors. The plaintiff
and others in the house were in constant fear of being killed. The
plaintiff testified that her "nerves were conpl etely broken down by
fright and [she] was not able to do [her] work." She further
testified that before the blasting started she was in ordinary
heal th and never was nervous. "Since then," she said, "I have had
no health at all." Her famly physician testified that after the
bl asting began the plaintiff devel oped "nervous prostration” which
he attributed to the shock of the blasting.

The Court, noting that there was "a w de divergence of
judicial opinion as to whether a cause of action wll lie for
actual physical injuries resulting fromfright and nervous shock

caused by the wongful acts of another," stated that "it may be
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considered as settled, that nere fright, w thout any physica

injury resulting therefrom cannot form the basis of a cause of

action." 1d. at 77. (Enphasis in original.) "This is so," the
Court explained, "because nere fright is easily sinulated, and
because there is no practical standard for neasuring the suffering
occasi oned thereby, or of testing the truth of the clains of the
person as to the results of the fright. But when it is shown that

a material physical injury has resulted from fright caused by a

wongful act, and especially, as in this case, from a constant
repetition of wongful acts, in their nature calculated to cause
constant alarmand terror, it is difficult, if not inpossible, to
percei ve any sound reason for denying a right of action in law, for
such physical injury.” 1d. (Enphasis in original.)

The Court in Geen v. Shoemaker further observed that courts
that had deni ed recovery for physical injuries caused by fright did
so upon two-fold grounds: " 1st, that physical injury produced by
mere fright caused by a wongful act, is not the proximte result
of the act; and 2nd, that upon the ground of expediency, the right

shoul d be deni ed, because of the danger of opening the door to

fictitious Ilitigation, and the inpossibility of estimting
damages. ' Huston v. Freemansburg, 3 L.R A New Series, page 50
Editor's note." The Court rejected the first of those grounds on

the basis of its earlier holding in Baltinore Cty Passenger
Rai l way Co. v. Kenp, 61 Md. 74, 80-81 (1883), in which it said:

It is not sinply because the relation of
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cause and effect nmay be sonewhat involved in
obscurity, and therefore difficult to trace,
that the principle obtains that only the
natural and proximate results of a wongful
act are to be regarded. It is only where
there may be a nore direct and inmmediate
sufficient cause of the effect conpl ai ned of,
that the nore renote cause will not be charged
with the effect. If a given effect can be
directly traced to a particular case, as the
natural and proximate effect, why should not
such effect be regarded by the Ilaw, even
t hough such cause may not always, and under
al | conditions of things, produce |ike
results? It is the common observation of all,
that the effects of personal physical injuries
depend much upon the peculiar conditions and
t endenci es of the person injured; and what may
pr oduce but sl i ght and conparatively
uni nj uri ous consequences in one case, My
produce consequences of the nobst serious and
di stressing character in another. * * * Hence,
the general rule is, in actions of tort |ike
the present, that the wongdoer is liable for
all the direct injury resulting from his
wongful act, and that too, although the
extent or special nature of the resulting
injury could not, with certainty, have been
foreseen or contenplated as the probable
result of the act done.

Green v. Shoenmaker, 111 Ml. at 77-78 (enphasis in original).

Addr essing the question of "expediency," i.e., the "danger of
opening the door to fictitious litigation," as a reason for denying
recovery for physical injuries resulting from fright caused by
tortious conduct, the Court stated:

The argunment from nere expediency cannot
comend itself to a Court of justice
resulting in the denial of a |ogical |egal
right and renmedy in all cases, because in sone
a fictitious injury may be urged as a real
one. The apparent strength of the theory of
expediency lies in the fact that nervous
di sturbances and injuries are sonetinmes nore
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i maginary than real, and are sonetines
feigned, but this reasoning |oses sight of the
equally obvious fact that a nervous injury
arising from actual physical inpact is as
likely to be imagined as one resulting from
fright w thout physical inpact, and that the
former is as capable of sinmulation as the
latter.

It nust be conceded that the nunerica
wei ght of authority supports the general rule
that there can be no recovery for nervous
af fecti ons wunacconpani ed by contenporaneous
physi cal injury, but the sounder view, in our
opinion, is that there are exceptions to this
rul e, and that where the wongful act
conpl ained of is the proximte cause of the
injury, wthin the principles announced in
Kenp's Case, supra, and where the injury
ought, in the light of all the circunstances,
to have been contenplated as a natural and
probabl e consequence thereof, the case falls
within the exception and should be left to the

jury.
Id. at 81 (enphasis in original).

The Court of Appeals has continued to apply the principles and
foll ow the reasoning of Geen v. Shoenmaker. In Bowran v. WIIians,
164 Md. 397 (1933), there was evidence to the effect that the
plaintiff, who saw a coal truck crash into the basenent of his
house, was so affected with fright and alarmfor the safety of his
children who were in the basenent that he suffered a severe shock
to his nervous system as a result of which he could not work for
six nonths. The Court held that the evidence was sufficient to
support an award of danmmges, stating, at 404:

In Maryland, the decision in Geen v. T A
Shoenmaker & Co., 111 Md. 69, 76-83, 78 A. 688,

and followed in Balto. & OR Co. v. Harris
121 Md. 254, 268-270, 88 A 282; Potapsco Loan
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Co. v. Hobbs, 129 Md. 9, 16, 98 A 239, and
Great Atlantic and Pacific Tea Co. v. Rock,
160 M. 189, 153A. .22, have settled the
principle that a plaintiff can sustain an
action for damages for nervous shock or injury
caused, w thout physical inpact, by fright
arising directly from defendant's negligent
act or omssion, and resulting in sone clearly
apparent and substantial physical injury, as
mani fested by an external condition or by
synptons clearly indicative of a resultant
pat hol ogi cal , physiol ogical, or nental state.

I n Vance v. Vance, 286 Md. 490 (1979), the Court held that,
despite the absence of nedical testinony, the evidence supported an
award of damages for enotional distress suffered by the plaintiff,
Muri el Vance, as a result of negligent msrepresentation by Dr.
Arnold Vance that he was divorced at the tinme he and Miriel
participated in a religious nmarriage cerenony. The plaintiff's son
testified that after his nother discovered that her marriage of
ei ghteen years was a nullity, her appearance "changed fromthat of
a wonman of beauty to a person who |ooked "a weck,' wth unkenpt
hair, sunken cheeks, and dark eyes." Her son stated that he has
great difficulty in comunicating wth her, that she was detached,
unawar e of her own presence, and spent |ong periods of tinme crying
and sobbing. Following the rule in Geen v. Shoenmaker and Bowman
v. WIllians recognizing that an action may be nmaintained for nental
di stress when such distress results in "material physical injury,”
the Court held that the term "physical"™ was not used in the
ordinary dictionary sense, but was "used to represent that the

injury for which recovery is sought is capable of objective
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determ nation."

Faya v. Alvaraz, 329 Md. 435 (1993), began with two separate
actions by female patients who alleged that they suffered fear of
acquiring the AIDS virus from the surgeon who operated on them
wi t hout disclosing that he was H V positive. Both all eged that
their fear and nental distress upon |learning that the surgeon had
Al DS was acconpani ed by headaches and sl eepl essness, and they had
to endure the physical and financial sting of blood tests for the
AIDS virus. Cting Geen v. Shoemaker and cases that had foll owed
and expanded upon it, including Bowman v. WIllianms and Vance v.
Vance, the Court held that the plaintiffs may recover for those
injuries "to the extent that they can objectively denonstrate their
exi stence." 329 M. at 459.

Bel cher v. T. Rowe Price, 329 Md. 709 (1993), was a workers
conpensation case. Ms. Belcher, an enployee of T. Rowe Price, was
at her desk, working, when a three-ton beam being hoisted by a
construction crane during the erection of a building next door
broke | oose w thout warning and crashed through the concrete roof
over Ms. Belcher's head, landing five feet fromher. Al though she
sustained no bodily injury directly fromthe inpact, she suffered
severe nental and enotional distress that resulted in sleep
di sturbances, nightmares, heart palpitations, chest pain, and
headaches. The issue before the Court was whether Ms. Bel cher had
sustai ned a conpensabl e accidental injury. Since the Wrkers

Conpensation Act did not define "injury" in ternms of physical or
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mental trauma, the Court turned to tort cases for guidance. Citing
and quoting extensively from G een v. Shoemaker and the cases that
followed it, particularly Bowman v. WIlians and Vance v. Vance,
whi ch refined the neaning of "material physical injury” resulting
from fright or enotional distress that would support a cause of
action, the Court ruled that "an injury under the Act may be
psychol ogical in nature if the nental state for which recovery is
sought is capabl e of objective determ nation."

Finally, in Dobbins v. Washington Suburban Sanitation
Comm ssion, 338 Md. 341 (1995), the Court of Appeals was presented
with an issue of whether recovery could be had for enotional
distress resulting in alleged physical problens caused by negli gent
release of a large amount of water that greatly damaged the
plaintiffs' hone. The Court, reviewing the line of cases from
Green v. Shoenmaker to Belcher v. T. Rowe Price, said:

W have advanced two separate theories under
which we have limted recovery for enotiona
di stress. First, notivated by a concern over
feigned clainms, we adopted the so called
"physical inpact” rule and | ater the "physical
injury" rule. Under the "physical inpact”
rule, which we followed in Maryland until our
decision in Geen v. Shoenmaker, 111 Ml. 69, 73
A. 688 (1909), a plaintiff could not recover
for enotional distress unless "there was
physi cal inmpact upon the plaintiff coincident
intime and place with the occasi on produci ng
the mental distress.” See Vance v. Vance,
286 Md. 490, 496-97, 408 A 2d 728 (1979)

Wen we rejected the "physical inpact” rule in
Green, we adopted the "physical injury" rule,
which "permtted recovery for negligent
infliction of nental distress if a 'physica
injury' results fromthe comm ssion of a tort,
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regardl ess of inpact."” See Vance, supra, 286
Mi. at 497, 408 A 2d 728. Then, in Bowran v.
WIlliams, 164 M. 397, 165 A 182 (1933), we
said that physical injury could be "nmanifested
by an external <condition or by synptons

clearly i ndi cative of a resul t ant
pat hol ogi cal , physiological, or nental state."”
ld. at 404, 165 A 182. Later, in Vance,

supra, we stated:

"We think it clear that Bowmran provides
that the requisite 'physical injury’
resulting fromenotional distress may be
proved in one of four ways. It appears
that these alternatives were formulated
with the overall purpose in mnd of
requiring objective evidence to guard
agai nst feigned cl ai ns. The first three
categories pertain to mani festations of a
physical injury through evidence of an
external condition or by synptons of a
pat hol ogi cal or physiological state.

Proof of 'physical injury' is also
permtted by evidence indicative of a
"mental state,'.... In the context of
the Bowran rule, therefore, the term
"physical' is not used in its ordinary
di ctionary sense. Instead, it is used
to represent that the injury for which
recovery is sought is capable of

obj ective determ nation."
Id. at 500, 408 A 2d 728.

In Belcher, supra, we noted that the
"physical injury" rule had dispelled "the fear
that the right to damages for enotiona
di stress woul d open the fl oodgates to feigned
clainms." Id. at 734, 621 A 2d 872. e
further stated: "Vance adequately answered
the troubling basic policy issues surrounding
the definition of the limts of liability for
negligently inflicted enotional harm by
requiring that such harm be capable of
obj ective determ nation. Such an objective
determ nation provides reasonable assurance
that the claimis not spurious.” 1d. at 735,
621 A 2d 872.
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A second and separately viable theory

under which we have |imted recovery for
enotional injuries is based on the rules
concerning foreseeability of harm which
courts have used both "in determning the

existence of a duty owed to the Plaintiff
[and] in resolving the issue of proximate
cause." Henley v. Prince George's County, 305
Md. 320, 333, 503 A 2d 1333 (1986). W have
expl ai ned that the foreseeability rul es exi st
"to avoid liability for unreasonably renote
consequences. " ld. at 333, 503 A 2d 1333
Further, we have stated:

"I'n applying the test of foreseeability

it is wll to keepin mnd that it is
sinply intended to reflect current
societal standards with respect to an
accept abl e nexus between the negligent
act and the ensuing harm and to avoid
the attachnent of liability where, in the
| anguage of Section 435(2) of the
Rest at enent (Second) of Torts (1965), it
appears 'highly extraordinary' that the
negligent conduct should have brought
about the harm"

ld. at 334, 503 A 2d 1333.

In this context, we have distinguished
the duty inquiry from the proxinmte cause
i nquiry. In Henley, supra, 305 Md. at 336
503 A 2d 1333, we said: "Foreseeability as a
factor in the determnation of the existence
of a duty involves a prospective consideration
of the facts existing at the time of the
negl i gent conduct. Foreseeability as an
el enent of proxi mate cause permts a
retrospective consideration of the total facts
of the occurrence...." See also Stone v.
Chicago Title Ins., 330 Md. 329, 338, 624 A 2d
496 (quoting Henley ).

Dobbi ns, 338 MI. at 347-348.
It was on the basis of |lack of foreseeability, rather than any

retreat from the holdings and reasoning of Geen v. Shoeneker,
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Bowran v. WIlianms, Vance v. Vance, and Belcher v. T. Rowe Price,
that the Court held that the Dobbinses could not recover for the
enotional distress resulting from the Sanitary Conm ssion's
negligent discharge of water, even if the enotional distress
resulted in physical problens that woul d have satisfied the test of
"pat hol ogi cal, physiological, or nental state" referred to in
Bowran or injury "capable of objective determ nation" as described
i n Vance.

The Dobbi nses pointed to the foll owi ng | anguage i n Bel cher as
a basis for abandoning the rule adopted by the Court in State v.
Baltinore Transit Co., 197 M. 528, 539 (1951) that "[u]nder
ordi nary circunstances there can be no recovery for nmental anguish
suffered by plaintiff in connection with an injury to his
property.":

"W have traced the devel opnent of the |aw of
Maryland as interpreted in our judicial
opi ni ons concer ned W th lTability for
negligently inflicted nental harm from a
standard limting such liability to purely
physical trauma to a standard permtting
recovery for damages for trauma resulting from
purely enotional di stress that can be
obj ectively determned. The recognition that
a person shoul d be conpensated for nental harm
resulting fromthe negligent act of another is
in accord with the ever increasing know edge
in the specialties which have evolved in the
field of nmedicine and in the disciplines of
psychi atry and psychol ogy. Persons suffering
from severe nental distress are no |onger
simply warehoused in Bedlamtype institutions;
they are treated by nedical experts at no
smal | cost. W are now aware that nental
injuries can be as real as broken bones and
may result in even greater disabilities.”
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To that argunment the Court replied:

Clearly, however, these comments referred only
to the trend toward |liberalizing the "physical
injury" rule. W did not in any way signal
rel axati on of the foreseeability rules
relating to duty and proximate cause, which
formed the basis of the Baltinore Transit

rul e. | ndeed, we reaffirm the concl usions
reached in Baltinore Transit t hat (1)
ordinarily, enotional injuries are not the

consequences that ensue in the ordinary and
natural course of events' from negligently
inflicted property damage and (2) such
injuries should not be contenplated, in |ight
of all the circunstances, "as a natural and
probabl e consequence” of a negligently
inflicted injury to property.

From the cases cited above, we conclude that there can be no
award of danmages for pre-inpact fright suffered by a tort victim
who died instantly upon inpact or who never regai ned consci ousness
after the inpact, because no cause of action will lie for "nere
fright" w thout physical injury (Geen v. Shoemaker) or injury
capable of objective determnation (Vance) resulting therefrom
Qobvi ously, one who died instantly upon inpact or at |east died

W t hout recovering consciousness followi ng inpact cannot have

suffered any injury capable of objective determnation as a result

of pre-inpact fright," i.e., fear, terror, or nental anguish or
distress fromanticipation of immnent injury or death.

If the reluctance to award damages for "nmere fright" stemmed
from concern about the "danger of opening the door to fictitious

l[itigation," or "expediency," referred to in Geen v. Shoemaker

111 Md. 77-81, the fact that there was an inpact after the tort
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victi mexperienced the fright mght tend to alleviate that concern.
But the Court of Appeals in Geen v. Shoenmaker expressly excluded
"expedi ency" as a basis for denying recovery of damages for fright.
| d. The Court of Appeals stated unequivocally in Geen v. Shoenmaker
and has since repeatedly reaffirned that, to be conpensable, fear
suffered by a tort victimnust result in an injury capable of being
determ ned by objective signs or synptons. Wen, as in this case,
the tort victim dies instantly or, at |east wthout regaining
conci ousness, from the inpact, there is no evidence of injury
resulting from fright. | ndeed, although there is a reasonable
inference in this case, fromthe existence of skid marks, that the
deceased may have experienced sone nental distress upon realizing
his peril, the extent of that distress and its consequences is a
matter of sheer specul ation, there being, in the | anguage enpl oyed
by the Court of Appeals, "no practical standard for neasuring the
suffering occasioned by" that nental distress. Geen v. Shoenaker,
111 Md. at 77.

It should be recognized that pre-inpact fright, nental
di stress caused by expectation or anticipation of inpending doom
is an entirely different phenonenon from post-inpact nental
suffering or enotional distress. The latter results from and
exacerbates bodily injuries sustained upon inpact, e.g., concern
about the extent of recovery and the | ength of the recovery period;
worry over the effect of the injuries and the duration of the

recovery period on the victims finances; and, if there is not a
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conpl ete recovery, the |oss of happiness or enjoynent of life
suffered by one who has been rendered unable to do at all or do
wth the sanme degree of facility those things that fornerly
produced pleasure. Al of those forns of nental distress are as
much the natural, proximate, and foreseeable result of tortious
conduct as bodily injury and physical pain. Pre-inpact fright
engendered by recognition of danger, however, does not result from
bodily injuries and is conpensable only to the extent that it
causes or results in denonstrable or objectively determ nable
injury.
[T,

The jury awarded econom ¢ danages of $212,000.00 to M. Beynon
and $165,000.00 to Ms. Beynon. W agree wth appellants'
contention that the judgnents for pecuniary or econom c damages
cannot be sustai ned.

Maryl and' s wongful death statute, Ml. Code (1974, 1995 Repl.
Vol ., 1996 Supp.) 83-901, et seq., of the Courts and Judicia
Proceedings Article provides in pertinent part:

§ 3-904. Action for wongful death.

* * %

(e) Damages if unmarried child, who is not a
m nor, dies. -- For the death of an unmarried
child, who is not a mnor child, the damages
awar ded under subsection (c) are not limted
or restricted by the "pecuniary | oss" or
"pecuni ary benefit" rule but may include
damages for nental angui sh, enotional pain
and suffering, |oss of society,

conpani onshi p, confort, protection, care,
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attention, advice, counsel, training, or
gui dance where applicable if:
(1) The child is 21 years or younger; or
(2) A parent contributed to nore than 50
percent or nore of the child' s support.

parts delivery person, was living in his parents' hone,

been paying them $150.00 in nonthly rent.

t he decedent was approxi mately

He held a full-time job as a

and had

In addition to his

full-time job, the decedent performed various househol d services
for his parents, e.g., |awn maintenance, auto repair, etc.
During the direct exam nation of the decedent's father, the jury

heard the foll ow ng testinony:

[ COUNSEL FOR APPELLANTS]: Did your son
make contri butions around the home?

[ MR BEYNON]: Yes, he did.

[ COUNSEL FOR APPELLANTS]: Can you tell
us about those?

[MR BEYNON]: We -- we had tried to

instill a sense of responsibility in him W
had required that he pay us $150 a nonth for
rent. He did various -- just about anything

| asked himaround the house, routine;

whet her it was grass cutting, working on the
autonobiles. He also worked with nme, hel ped
me out on occasion install kitchens and bat hs
and do all of the various trades that were a
part of that, and he would help nme out on
occasion with that, too.

[ COUNSEL FOR APPELLANTS]: You sai d your
son was required to pay $150 for his room
Did he in fact pay those fees?

[ MR BEYNON]: Yes, he did.

* * %
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[ COUNSEL FOR APPELLEES]: What type of
wor k did your son do, when you intended for
your son to work with you?

[MR BEYNON]: . . . [He was supposed
to start working with nme right after he got
out of high school. He was supposed to

start. And | had m xed feelings about it. |
wanted himto work with ne, but yet | didn't
want himto be in this work 20 years down the
road .

[ COUNSEL FOR APPELLEES]: Did there cone
atinme at all that you found out your son's
i deas about working with you?

[ MR BEYNON]: Yes. After he passed
away, [we] were going through his bel ongi ngs
and we found a letter that he had witten to
a friend back in West Virginia. And | didn't
realize it -- | didn't realize it at the tine
until we read that letter . . . and in it he
had stated he was going to start working with
me. And by the way everything was worded in
it, he was really looking forward to it.

The evi dence showed that the decedent's paynent of rent
amounted to $150.00 per nonth. No evidence was presented to show
that the decedent planned to live in his parents' hone
indefinitely. Douglas Beynon, Sr. was self-enployed in the
contracting business at the tine of his son's death. M. Beynon
did testify that his son planned to work for the fam |y business
in the future, but no evidence was presented as to how nuch the
decedent woul d earn or what portion of his earnings he would
contribute to his parents. That the decedent had been paying his
parents $150.00 per nonth in rent, and had been occasionally
hel pi ng out with household chores, is insufficient to support

ei ther award of pecuni ary danages.
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We note that, prior to instructing the jury, the trial judge
exam ned the proposed verdict sheet with counsel:
[THE COURT]: . . . | nean, at best, it
seens to nme that the econom c benefit that --
t he evi dence has been $150.00 a nonth, |
mean, you know, and it is going to be m nimal
at best anyway, but this case is all about
past and future nental pain and suffering.
We agree with that evaluation; the appropriate focus of the
parents' damage clai mwas past and future nental pain and
suffering, not econom c damages. Therefore, we vacate the award
of econom c¢ danmages.
V. & V.
To recover for negligence, a plaintiff nust
prove the existence of four elenments: a duty
owed to him a breach of that duty, a causa
connection between the breach and the injury,
and damages.
Sout hland Corp. v. Giffith, 332 Md. 704, 712 (1993) (citations
omtted).
A. Duty
Montgonmery Cable initially argues that it owed no duty to
t he decedent because the State Police were solely responsible for
stopping traffic. That assertion ignores Montgonery Cable's
explicit duty to warn oncom ng notorists that the road ahead had
been cl osed.
Section 8-204 of the Transportation Article provides that

the State H ghway Adm nistration ("SHA") is the governnenta

entity charged with maintaining all State hi ghways. M. Code
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(1977, 1993 Repl. Vol., 1996 Supp.), 8§ 8-204(c) of the
Transportation Article (Transp.). |In accordance with its
authority, the SHA nay issue permts allowing certain
organi zations, i.e., utilities, to enter or obstruct a State
H ghway for certain specific purposes. Transp. 8 8-646(a). In
1990, Montgonery Cable was issued such a permt. That permt,
however, was conditioned on the observance of certain basic
safety procedures.

Subsection (3) of the permt, entitled "traffic control,"”
provided that "[l]ights, signs, barricades, etc., shall be
mai nt ai ned by the Permttee [ Montgonery Cable]" as per Federal
H ghway Adm nistration and SHA requirenents. SHA traffic contro
standards in place in 1990 required that road closure signs be
pl aced intermttently, beginning at a point no closer than two
mles fromthe designated repair site. In addition, SHA
standards required the use of flag persons and flashing lights to
warn oncom ng notorists, and that traffic be periodically
"ventilated" to prevent too long a backup. The jury was entitled
to find that the specific conditions set forth in the permt
explicitly inposed on Montgonery Cable a duty to the decedent at
the tinme and | ocation of the accident.

Mont gonmery Cabl e al so contends that it had assigned its duty
to the State Police. There is no nerit in that contention. The
State Police nerely stopped traffic at the crossing site; it

never undertook the responsibility to post |ights, signs,
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mar kers, barriers, or other warning devices. Montgonery Cable
remai ned responsible for alerting notorists approaching the
backup.

B. Breach

The jurors were entitled to conclude that Mntgonmery Cabl e
had breached its duty to the decedent by (1) failing to erect the
war ni ng devices called for in the permt, (2) assigning enployees
to the job site who were unfamliar with SHA safety requirenents,
and (3) informng the State Police that the repairs would take
only five to ten m nutes.

Mont gonmery Cabl e concedes that it did not place any warning
signs, lights, or markers of any sort along the roadway
approaching the repair location. It sinply contacted the State
Police and requested that they stop traffic. Mntgonmery Cabl e
enpl oyees testified that they were unfamliar with SHA safety
requi renents. The following transpired during the testinony of
Mont gonery Cable's Director of Construction, Dennis Setting:

[ COUNSEL FOR APPELLEES]: \Wenever an
energency crew established a road cl osure on
behal f of Cable TV Montgonery, if no State
Police were present then Cable TV Montgonery
woul d be responsible for controlling traffic

and posting traffic control devices, is that
correct?

[ SETTING : Sure.

[ COUNSEL FOR APPELLEES]: But if the
State Police showed up or were called in,
then the energency crew in the eye of Cable
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TV Montgonery didn't have to be concerned

with the traffic control, is that right?

[SETTING: Well, | wouldn't say not
concerned, but you -- the State Police took
over.

[ COUNSEL FOR APPELLEES]: Cable TV
[ Mont gonmery] would look to the State Police
to handle the traffic control, is that right?
[ SETTING : Yes.
[ COUNSEL FOR APPELLEES]: And you don't
know of any docunents that set forth this
practice, if you will, on behalf of Cable TV
Mont gonery do you?
[ SETTING: No, sir.
[ COUNSEL FOR APPELLEES]: You don't know
of any rules or regul ations or procedure
manual s from any governnental agency that
sai d anyt hi ng about such a practice around
June of 1990, do you?
[SETTING: No, sir, | don't.
The repairs actually took thirty to forty-five mnutes. A
Mont gonmery Cabl e enpl oyee inforned the State Police Oficers at
the construction site that the necessary repairs would only
warrant a five to ten mnute highway closure. It is
under st andabl e that a person would have difficulty estimating how
long the repairs would actually take. It is inexcusable,
however, to ignore SHA requirenents on the basis of such an
esti mat e.
C. Proxi mate Cause

Mont gonmery Cabl e argues that, even if it did breach a duty

to the decedent, any such breach could not have been the
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proxi mate cause of the accident because of two separate,
intervening acts of negligence: (1) the State Police Oficers
failure to stop traffic properly, and (2) the failure of Kirkland
and Lee to provide for adequate lighting on the rear of their
trailer.

It is generally held that negligence is the

proxi mate cause of an injury when the injury

is the natural and probable result or

consequence of the negligent act or om ssion.

The test is whether the injury sustained was

t hat which was reasonably foreseeable, in

[ight of the surrounding circunstances. It

is equally correct, however, that proximte

cause nust be decided in a commopn-sense

fashion in light of the attendant facts and

ci rcunst ances, and, unless the facts are

undi sputed and admt of but one inference,

the question is for the jury.
Medi na v. Meil hamrer, 62 M. App. 239, 247, cert. denied, 303 M.
683 (1985) (citations and internal quotations omtted); See al so
Bl oomv. Good Hunor Ice Cream Co., 179 Md. 384 (1941).

Mont gonery Cabl e never told the State Police that it would

be necessary to stop traffic for up to forty-five mnutes. As
t he decedent approached the acci dent scene, no warning signs
alerted himto the fact that traffic had been conpletely stopped.
Gershon Al exander, an expert testifying for appellees, explained:

Looki ng at the situation here, as young M.

Beynon cones around the Beltway . . . he has
no information related to the bl ockage of the
freeway . . . .

And so we don't expect, drivers don't
expect freeways to be bl ocked . oo

And . . . what we do expect is that when
sonething like that will occur that we expect
to be notified enough in advance so we can
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take effective action; either get off the
hi ghway and take another route, or start
| ooki ng for a backup, or the |ike.

So the condition of the highway was a
surprise to M. Beynon, would be a surprise
to anyone, and the |ack of information made
it even nore of a surprise because then he
was put in a position of having to detect and
recogni ze a situation for which he was
essentially not prepared.

: drivers are owed an obligation by the
peopl e who are working on or adjacent to the
hi ghway to give themthe information they
need to avoid accidents.

My opinion is that the | ack of

appropriate advance warning played a role in

the perception reaction tine of M. Beynon

and, therefore, played a role in the

causation of the accident.
The evi dence was nore than sufficient to persuade the jury that
the accident in question was the natural and probable result of
Mont gonery Cable's failure to do what it was obligated to do on
t he occasion at issue.

There is also no nerit in Montgonery Cable's argunent that
it isrelieved of liability because others commtted intervening
acts of negligence. 1In order for an intervening cause to relieve
a defendant of liability, the subsequent cause nust "so entirely
supersede[] the operation of the defendant's negligence [so] that
it alone, without his negligence contributing thereto in the

slightest degree, produces the injury." Palnms v. Shell G| Co.,

24 Md. App. 540, 544 (1975) (citation omtted). In this case,
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Mont gonery Cabl e had an express duty to act (place warning lights
or signs, use flag persons, etc.), in order to warn approaching
nmotorists of the road closure. It is obvious that such duty was
not confined to the point where the two State Police Oficers
brought traffic to a halt. Rather, Montgonmery Cable's duty to
oncom ng traffic extended to notorists approaching the |ocation
where the decedent struck the rear of the Kirkland vehicle.
Under these circunstances, any negligent actions of the State
Police or Kirkland and Lee were concurrent, not superseding,
causes of the accident.?3

The i ssue of Montgonery Cable's prinmary negligence was
properly submtted to the jury, and the jury's finding is anply
supported by the evidence.

VI .

3 It is well settled that contenporaneously negligent
parties can be found liable for the cunul ative harmthat results.
See Yellow Cab Co. v. Bonds, 245 Md. 86 (1966). As we stated in
Hartford Ins. Co. v. Manor Inn, 335 Mi. 135 (1994),

[t] he defendant is |iable where the

i nterveni ng causes, acts, or conditions were
set in notion by his earlier negligence, or
naturally induced by such wongful act, or
omssion, or . . . if the intervening acts or
conditions were of a nature, the happening of
whi ch was reasonably to have been anti ci pated

Id. at 158 (quoting Pennsylvania Steel Co. v. WIKkinson, 107 M.
574, 581 (1908)); see also Little v. Wodall, 244 Mi. 620 (1966)
(1f negligent act increases the risk of damage "through the
operation of another reasonably foreseeable force," defendant is
still liable).
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Mont gonery Cabl e argues that the trial judge commtted
reversible error when he instructed the jury on (1) sudden
energency, (2) the responsibility of the State Police, and (3)
presunptions regardi ng the decedent's conduct. W are not
per suaded that any error occurred.

A. Sudden Energency
The court gave the follow ng "sudden enmergency" instruction:
When the driver of a notor vehicle is faced
with a sudden and real energency which was
not created by the driver's own conduct, the
driver nust exercise reasonable care for his

or her own safety and for the safety of
ot hers.

The driver is not to be held to the sane

cool ness or accuracy of judgnment which is

requi red of a person who has an anpl e

opportunity to fully exercise personal

j udgnent .
Mont gonery Cabl e contends that this instruction should not have
been given because there "was no evidence that the decedent was
faced with any energency (other than the one he hinself
created).” There is no nerit in that contention.

The jury heard testinony that the decedent was confronted
with a poorly illum nated vehicle stopped in the m ddl e of
Interstate 495 at a point where no signs had been posted to alert
oncom ng notorists about the road closure. The jury was entitled

to find that the decedent was thereby confronted with an unusual

condition requiring a sudden response. See Ryan v. Thurston, 276
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Md. 390 (1975); Warnke v. Essex, 217 Md. 183 (1958) ("[w hether
t he operator of an autonobile was confronted with an energency,
and whet her he acted negligently under the circunstances, are
generally questions for the jury"). The "sudden energency"
instruction, therefore, was appropriate and legally correct.

B. State Police Responsibility

Mont gonery Cable also finds fault with the court's refusa
to instruct the jury that the State Police had the authority to,
and did in fact, stop and control traffic at the tinme of the
acci dent.

Wiile it is true that the State Police did stop traffic on
the occasion at issue, the jury was entitled to concl ude that
Mont gonmery Cabl e had an i ndependent duty to warn approaching
motorists of the fact that traffic had been stopped. Because the
proposed instruction was at odds with the evi dence presented
regardi ng the exi stence of that independent duty, Montgonery
Cabl e was not entitled to the requested instruction.

C. Contributory Negligence Presunptions

Mont gonery Cabl e argues that the court should not have
instructed the jury that "[t]here is a presunption that Dougl as
Beynon, Jr. exercised due care for his own safety[,]" in light of
what Mont gonery Cabl e views as overwhel m ng evi dence of the
decedent's own contributory negligence.

We agree with Montgonery Cable that if contributory

negl i gence has been established as a matter of |aw no "due care"



- 40-

presunption is applicable. As we discussed previously, however,
the decedent's contributory negligence was a question for the
jury.

Addressing the "due care" presunption, the Court of Appeals
sai d:

We begin with recogni zing the presunption of
due care existing in favor of the deceased.
If there is countervailing evidence that is
so slight as to be insufficient to be
considered by the jury in rebuttal of the
presunption, the court should grant an
instruction giving full benefit of the
presunption of due care to the plaintiff. On
the ot her hand, the countervailing evidence
may be so conclusive that it shifts the
burden or duty of going forward with the

evi dence back to the plaintiff, in which
event the defendant would be entitled to a
directed verdict, if the plaintiff does not
produce evidence in reply, unless there is
al ready evidence in the case tending to
contradict the defendant's evidence. Again,
there may be tines when the evidence may fal
bet ween the two categories nentioned above,
in which event the issue of due care should
be submtted to the jury.

Bratton v. Smth, 256 Ml. 695, 703 (1970) (enphasis supplied).
In this case, the evidence of the decedent's contributory
negligence fell sonewhere in between those two extrenes and,
therefore, the instruction was properly given.
VI,

Lunber mens argues that the court erred in refusing to all ow
its expert witness to testify regarding certain photographs of
the accident scene. Harry Krienelneyer, a registered

pr of essi onal engi neer, was qualified as an expert in accident
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reconstruction. During his testinony, counsel for Lunbernens
asked himto interpret several photographs of the accident scene
taken by the Maryland State Police. After M. Krienel neyer
expressed difficulty in distinguishing lights fromflashbul b
glare in certain photographs, appellees' counsel noved to strike
his testinony. The follow ng transpired when the court
guestioned M. Krienel neyer about his expertise in the area of
phot ogr aphy:

[ THE COURT]: Tell me, sir. |s your
opinion with regard to this based upon
anyt hing you can point to in terns [of] your
work history and the use of photographs and
the |ike?

[ KR EMELMEYER]: | have used phot ographs
in probably half of the reconstruction
engi neering | have done.

[ THE COURT]: | am sure you have. |
know. But | amtalking about this is
sonething that is a little nore finite than
that. W are tal king now about taking
phot ographs at night of [ights which are on
or off, as the case may be.

Can you point to anything in your
history as far as your training in this area
that would put you in a category of having
nmore know edge of this than I, wal king up and
| ooking at it. | can tell you I have no
know edge of it.

What woul d make you nore able than | to
tell these people over here what your opinion
is as to what that is?

[ KR EMELMEYER]: | have had no cl asses
in such topics. | have used photography. |
have used nighttinme photography in night
vision situations. | have studied
reflectors, | have studied a nunber of
trailer underride accidents using nighttine
phot ography. [If there are small yell ow
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lights on the side, what they would | ook Iike
fromup the road, et cetera. | have taken
pi ctures of trucks, lights on, lights off,
using flash at night and | have been there.

The court then all owed appell ees' counsel to voir dire M.
Kri emel meyer, and the foll ow ng exchange ensued:

[ COUNSEL FOR APPELLEES]: W don't
di spute your ability to use photographs for
the court that you are doing as an acci dent
reconstructionist, but tell nmeisn't it a
fact that you don't have any experience as a
f orensi ¢ phot ographer?

[ KRIEMELMEYER]: | think you are on a
terml don't equate wth. | have used
pictures for forensic study and evidence in
many, many cases. Because often, that is al
you have.

[ COUNSEL FOR APPELLEES]: In your
curriculumvita, you have at no point
indicated that you are [an] expert in
phot ogr aphi ¢ exam nation, is that correct?

[ KRIEMELMEYER]: No. That is correct.
The court then announced the follow ng ruling:

[ THE COURT]: The notion is granted. |
amgoing to disallow any further el aboration
on either of these two photographs[.] | am
going to strike fromthe record what has been
rendered thus far with regard to these
phot ographs along this particular |ine.

* * %

Let the record be clear on this. This is a
rather critical, absolutely critical point in
this case with regard to whether or not those
[ights were on
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But the reason why | disallowed the
testi nony was because this guy is apparently
going to cone in wth no background at all in
anal ysi s of photographs, and | ook at the
phot ogr aphs and say, eureka, they are on. |
mean, it is startling on a critical portion
of this . . . . And he clearly cannot, and
wll not allow himto make anal yses from
t hese photographs with regard to whether or
not these lights were on or off.

In Wnkler v. State, 40 Md. App. 616, 622 (1978), we stated:

"[T]he adm ssibility of expert testinony is a

matter largely within the discretion of the

trial court and its action will sel dom

constitute a ground for reversal,"”

notw thstanding that "the trial court's

determ nation is reviewabl e on appeal

and may be reversed if it is founded on an

error of law or some serious m stake, or if

the trial court clearly abused its

di scretion.™
See al so Radman v. Harold, 279 M. 167 (1977). In this case, M.
Kri enmel mneyer conceded that he could not differentiate between
lights on the back of the Kirkland truck and gl are caused by the
fl ashbul b of the canera. WMreover, he had no special training in
phot ogr aphi ¢ anal ysis or photography. W agree with the trial
judge that M. Krienelneyer's training and work experience did
not qualify himto testify as an expert in the field of
phot ography. There was no abuse of discretion in granting
appel l ees’ notion to strike M. Krienel nmeyer's opinion on the
i ssue of whether the photographs showed that the lights of the
Kirkl and vehicle "were on or off."

VITI.

At the tine of his death, the decedent was driving a vehicle
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owned by his enployer, registered in the state of Virginia, and
i nsured under a Lunbernens policy. Wen Lunbernens noved for
judgnent on its cross-clains at the close of evidence, the court
"reserved" ruling on the notion, stating:

It presents the trial court with a rea
quandary. There is no question but that
there is not any evidence of insurance or
anounts of insurance involved in the case,
and then, of course, you renewed your notion
to get out of the case, Lunbernens and State
Farm and the tenptation, of course, is there
to allow you to get out of the case at this
juncture, but then that could create .
and this is all under Virginia |law -- as |
understand the scenario here, if the jury
bri ngs back a verdict of any proportion
what ever agai nst the two individuals, then
the plaintiffs will be seeking rei nbursenent
for that anobunt fromthese two defendants.

* * %

It is ny firmbelief, however, that if |
were to let you junp off the bandwagon now
that it would only gumup the whole
procedure, and I am going to keep you in, but
| still have an ace in the hole.

| still have ny ruling on the notion
dependi ng on what the jury does; okay?

After the jury rendered its verdict, Lunbernens again noved
for judgnent on the cross-clains it had filed agai nst Janes
Kirkl and and Janes Lee, the owner and driver of the truck
involved in the accident with the decedent. The court "ordered
that [the] cross-clains be dism ssed w thout prejudice as noot."
Lunber mens now argues that it is entitled to judgnment on its

cross-cl ai ns agai nst Janes Kirkland and Janmes Lee. W di sagr ee.
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Maryl and Rul e 2-503 (b) vests the trial court with w de
di scretion to order a separate trial for any claim cross-claim
counterclaim or third party claimin furtherance of conveni ence
or to avoid prejudice. The appellate court "nust first determ ne
whet her the court's decision served the purpose of Rule 2-503(b)
and whet her appellants suffered any unfair prejudice as a result
of that decision." Mers v. Celotex Corp., 88 Ml. App. 442, 449
(1991), cert. denied, 325 Md. 249 (1992). 1In this case, the
trial judge recognized that entering judgnent on the cross-clains
prior to jury deliberations would potentially conplicate the
l[itigation. |In "furtherance of convenience," he reserved ruling
on Lunbermens' notions until after the verdict was returned.
After the verdict was reached by the jury, he dismssed the
cross-clains "without prejudice.” W are not persuaded that
appel l ants were unfairly prejudiced by that exercise of

di scretion.

JUDGVENT | N FAVOR OF JULI A D.
BEYNON AS PERSONAL REPRESENTATI VE
OF THE ESTATE OF DOUGLAS K. BEYNON
JR. VACATED AS TO AWARD OF DAMACES
FOR PRE- | MPACT FRI GHT AND AFFI RVED
AS TO AWARD OF DAMAGES FOR FUNERAL
EXPENSES.

JUDGMENTS IN FAVOR OF JULI A D.
BEYNON AND DOUGLAS K. BEYNON, SR
VACATED AS TO AWARDS OF DAMAGES FOR
ECONOM C LOSSES AND AFFI RVMED AS TO
AVARDS OF DAMAGES FOR PAST AND
FUTURE MENTAL PAI N AND SUFFERI NG
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COSTS TO BE PAI D ONE- HALF BY
APPELLANTS AND ONE- HALF BY
APPELLEES.



In this case, in ny view, there is no question but that there
had to have been absol ute overwhel m ng nental angui sh on the part
of [the tort victin] between the nonent that he saw t he danger and
the tine that there actually was a crash

Wth the above expl anation, the able, experienced trial judge
rejected appellant’s contention that pre-inpact fright damages are
not recoverabl e under the facts of this case. The jury obviously
agreed with that analysis. | also agree with the trial judge, and
therefore dissent from the nmmjority’s decision to reduce the
judgnment by the anmount awarded for the decedent’s pre-inpact
fright.

A survivor’s action sinply does not present the danger of a
spurious claim Proof that the victimis injuries were fatal nore
than satisfies the “objective manifestation” requirenent for awards
based on the victims fright. Moreover, pre-inpact fright damages
are not recoverable in such cases unless there is circunstanti al
evi dence that the decedent nmade a conscious effort to avoid the
collision. In this case, the circunstantial evidence proved beyond
any doubt that the decedent made such an effort.

Under the circunmstances of this tragic case, the pre-inpact
fright claimwas properly submtted to the jury, and the jury’'s
verdi ct should not be disturbed. The pre-inpact fright award is
consistent wth both Court of Appeals’ precedent and the survivor’s
action provided for by a General Assenbly that recognized the

unfairness in allowing tortfeasors to benefit because the injuries



they caused were fatal rather than serious.
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