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The petitionsfor awrit of cartiorari in thisaction for adedaratory judgment and injunctive relief
present three questions pertaining to the authority of acharter county to prohibit employment discrimination.
Montgomery County’ spetition seeksreview of the Court of Specid Appedls holding that the Montgomery
County employment discrimingtionordinances whichdlow theCounty’ sCommissononHuman Rdaions
to award monetary damagesin addition to back pay, conflict with the State statute prohibiting employment
discriminetion, which restrictsthetype of damegesthat can be awarded by the Maryland Commissonon
Human Rdations. Broadcast Equities, Inc.’ s cross-petition asks usto decide whether our holdingin
McCrory Corp. v. Fowler, 319 Md. 12, 570 A.2d 834 (1990), invadidated the entire Montgomery
County gatutory scheme prohibiting employment discrimination or merdy invaidated the provisonwhich
purported to cresteanew causeof actioninthedircuit courts. Alternatively, Broadcagt Equities contends
that, even if theMcCrory holding waslimited to the provison relating to anew circuit court cause of
action, the entire Montgomery County statutory scheme concerning employment discrimination violates
Article XI-A of the Maryland Constitution because it does not constitute a “local law.”*

Theingant disoute between M ontgomery County and Broadcast Equitiesa soinvolvesnumerous

1 ArticleXI-A, § 3, of the Maryland Congtitution, inter alia, grantsto the county council of acharter
county “full power to enact local lawsof said . . . County . . . upon all matters covered by the express
powers granted” to charter counties. If, however, an ordinance enacted by a charter county does not
congtitutea“local law” withinthe meaning of Article X1-A, it isbeyond the authority of acharter county
and, therefore, isunconstitutional. See McCrory Corp. v. Fowler, 319 Md. 12, 17-24, 570 A.2d 834,
836 (1990), and cases there cited.
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other issueswhich have not been presented to usand which areto beresolved in aseparate adjudicatory
adminidrative procesding now pending beforetheMontgomery County CommissononHumanReaions.

We shdl not, under the circumstances of this case, reach the three questionsthat have been
presented by the certiorari petitions. Ingtead, dl of theissuesshould beresolved inasinglecase, namely
inthe administrative proceeding now pending before the M ontgomery County Commission on Human
Redationsand inany drcuit court action that may befiled seeking judicid review of afind decison by the
County’s Commission on Human Relations.

l.
Beforestting forth thefactsand argumentsin the presant controversy, it would be useful to review

someof theMontgomery County and the Sate Satutory provisons concerning employment discrimination.

Articlel, Chapter 27, of the M ontgomery County Code (1994 ed.), establishesthe Montgomery
County CommissiononHumean Reationsand providesfor itsjurisdiction. Theinitia sectionsof Artidlel,
Chapter 27, 88 27-1 through 27-7B, recite the County’ sgenerd anti-discrimination policy and set forth
the adminidration, procedures, and duties of the Commission. Theremander of Artidel isdivided into
four divisions, with each addressing aspecific area of discrimination, namely in places of public

accommodation, in redl estate matters in employment, and racid and rdigiousintimidation. Thecaseat

2 |ssuessomewhat similar to the three questions presented by the certiorari petitionsin this case were
also presented to us in Prince George's County v. Beretta, 358 Md. 166, 747 A.2d 647 (2000).
We were also unable to reach those issues in Beretta, athough for adifferent reason. In Beretta, the
judgment of the Circuit Court for Prince George’ s County, upon judicial review of alocal agency’s
decision, was not appealablein light of Maryland Code (1974, 1998 Repl. Vol.), 88 12-302(a) of the
Courts and Judicial Proceedings Article.
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bar concerns the third division, employment, which is codified at 88 27-17 through 27-26.
Section 27-18(b) of theMontgomery County Codedefines”employer” as* any person, wherever
Stuated, who employsmorethan 9x (6) employesswithin the county, . . . or who recruitsindividua swithin
the county to gpply for employment within the county or dsawhere. . ..” Section 27-19(a) makesit an
unlawful employment practicefor an employer to “fail or refuseto hire or fall to accept the services of or
todischargeany individud or otherwiseto discriminate againg any individua with repect to compensation,
terms, conditions or privileges of employment” because of, inter alia, the*“sexud orientation of any

individual.” Section 27-19(f), however, contains an exception to this prohibition as follows:

“(f)The provisions of thisdivision that prohibit discrimination in
employment on the basis of sexual orientation do not apply to:
(1) Pogtionsof employment that arerdaedtordigiousactivities

of an employer if:

a. Theemployer is:
1. A religious corporation, association, or society;
2. An organization that is affiliated with a religious

corporation, association, or society; and

b. The primary purpose of the religious activity is not

commercia; and
(2) Any position of employment in areligious school.”

Section 27-25 of the Montgomery County Code authorizes the awarding of compensatory

damages and other relief for employment discrimination, providing in relevant part as follows:

“Upon afinding by the commission panel that there hasbeena
violation of thisdivison, it may order, initsdiscretion, andif ppropriae,
thehiring, rendatement or upgrading of employees, with or without back
pay; . ... Thecommission panel may . .. also makethefollowing
monetary awards determined by the commission pand from evidence of
record asthe actud damages, cogsor lossesinvolved or in such amounts



as may be specified below:

(a) The complainant may be awvarded damages not exceeding dl
income that would have been received from an employer or any
other source of income, whether or not that employer or source
of incomeisarespondent hereunder. . . . Thiscategory shdl dso
include the monetary equivaent of dl sck leave, annud leave,
retirement benefits, annuities, health benefitsand every other
normal and usual employee benefit, lost during the period of
violation; provided, however, back pay ligbility shal not accrue
fromadaemorethantwo (2) yearsprior to thefiling of acharge
with the commission. Interim earnings, unemployment
compensationand/or amountsearnablewith reasonablediligence
by the person or personsdiscriminated againgt shall operateto
reduce the back pay otherwise allowable.”

Findly, 8 27-7(k) generdly authorizesthe Commissionto award variouskinds of monetary relief inany
caseof unlawful discrimination, inaddition totheawardsprovided for in 8 27-25 specificaly rlating to
employment discrimination. Section 27-7(k)(4) also provides as follows:
“(4) Damagesmay asobeawarded to compensate complainant or
respondent for humiliation and embarrassment suffered in an
amount determined by the commission pand to be gppropriatey
and reasonably warranted consdering dl of the circumstances,
but in no event shall the amount bein excess of one thousand
dollars ($1,000.00).”
Artidel, 88 2A-11 and 27-7(g) of the Montgomery County Code authorize an action in the Circuit
Court for Montgomery County for judicid review of afind decigonby the Commisson. Section 2A-11

aso authorizes an gpped to the Court of Speciad Appedsfrom the Circuit Court’sdecisoninsuch an



action.®
The State’ santi-discrimination statutes, Code (1957, 1998 Repl. Vol ., 1999 Supp.), Art. 49B,

8§88 1-39, esablishtheMaryland Commiss on on Human Relationsand st forthiitsjurisdiction with regard
to discrimination in housing, public accommodations, and employment. In contrast to the employment
discrimingtion provisonsinthe Montgomery County Code, thesatelaw, dthoughit prohibitsemployment
discriminationonthebad sof anindividud’ srace, gender, netiond origin, and certain other characteridtics,
does not prohibit employment discrimination because of sexud orientation. SeeArt. 49B, 88 14 and 16.
Another difference between the state and county statutesisthat the authority granted to the Maryland
Human Reaions Commisson in the* Enforcement Powersof Commission,” Art. 49B, §889-13,ismore
limited. Inproceedingsinvolvingemployment discrimination, theMaryland Human R aionsCommisson
may award only breach of contract-type damages, including back pay, for aperiod up to 36 months.
Article 49B, 8§ 11(e), providesin relevant part as follows:

“The hearing examiner shall issue and cause to be served upon the

respondent an order requiring the respondent to ceaseand desst fromthe

discriminatory acts and to take affirmative action to effectuate the
purposes of the particular subtitle. 1f the respondent isfound to have
engaged inor to beengaging in an unlawful employment practice charged
in the complaint, the remedy may include, but is not limited to,
reinstiatement or hiring of employees, with or without back pay (payable
by theemployer, employment agency, or labor organization, asthecase
may be, respongble for the unlavful employment practice), or any other
equitablerdief thet isdeemed gopropriate. Theaward of monetary relief
shall belimited to a36-month period. The complainant may not be

3 Inthisrespect, the Montgomery County statutory scheme differs from the Prince George's County
statutory scheme involved in Prince George's County v. Beretta, supra, 358 Md. 166, 747 A.2d
647.
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awarded monetary relief for lossesincurred between the time of the

Commisson' sfind determination and thefinal determination by thedircuit

court or higher appellate court, as the case may be.”
ThisCourt hasindicated that the above-quoted language does not authorize the Commisson to avard “tort
damages’ such as* punitive damages’ or compensatory “damagesfor ‘ pain of mental anguish and
humiliation.”” Makowvi v. Sherwin-Williams Co., 316 Md. 603, 625-626, 561 A.2d 179, 190 (1989).

Consequently, in employment discrimination cases, the Montgomery County Commisson on
Humen Rdaionsisauthorized by locd law to avard monetary damagesfor humiliation and embarrassment
up to $1,000, whereasthe Maryland Commission on Human Relaions, under Art. 49B, § 11(e), isnot
authorized to award monetary damages for humiliation and embarrassment.

.

From 1990 to 1993, Broadcast Equities, Inc., aVirginiacorporation and asubsdiary of The
Chrigtian Broadcasting Network Inc., operated aradio sationin Slver Spring, in Montgomery County,
Maryland. InJanuary 1990, thestation employed Richard J. Mangusasasenior producer and “on cal”
control board operator. Mangus' s employment was terminated on November 29, 1990. In October
1991, Mangusfiled acomplant with theM ontgomery County Commisson on Human Rdaions, inwhich
he alleged that he was discriminated against and his employment terminated because of his sexual
orientation. The Commission then notified Broadcast Equities of Mangus' s complaint, and Broadcast
Equities responded by denying any discrimination.

Inthe summer and fdl of 1994, the Commission contacted Broadcast Equities again, dating thet

Itsinvestigation was nearing compl etion and that the evidence gathered to date supported afinding thet
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unlawful discrimination hed occurredin thetermination of Mangus semployment. TheCommissonaso
asked Broadcagt Equitiesto contact the Commissoniif it wasinterested in pursuing anegotiated settlement,
which Broadcast Equitiesdedined. OnMarch 23, 1995, the Commission issued awritten determination
that the record supported Mangus s alegations and that reasonabl e grounds existed to believe that
Broadcast Equitieshad engaged in an unlawful employment practice, asdefined in Chapter 27 of the
Montgomery County Code. After subsequent conciliation effortsproved unsuccessful, the Commisson's
executivedirector certified theMarch 1995 determination for apublichearing. TheCounty Attorney filed
aStatement of Chargeswith the Commission, seeking on behdf of Mangus back pay inthe amount of
$134,592.24 and damages for humiliation and embarrassment in the amount of $1,000.00.

On August 28, 1996, beforethe Commission’ s public hearing was scheduled to take place,
Broadcast Equitiesingtituted the present action by filingin the Circuit Court for Montgomery County a
complant for aded aratory judgment and injunctiverdief against Montgomery County, theMontgomery
County Commission on Human Reations, the Commission Hearing Panel, a Commission Hearing
Examiner, the County Attorney, and an Assstant County Attorney (heregfter collectively referred to as*the
County”). Broadcast Equitiesdid not, however, name Mangusasadefendant, and hehasnot been aparty
to this case.

In its complaint, Broadcast Equities asserted that the enforcement of Chapter 27 of the
Montgomery County Codeagaing Broadcagt Equitieswould violateits*freedom of association, freedom
of religion, and freedom of speech, al asguaranteed by the” First Amendment to the United States
Condiitution, and would infringeitsright to equa protection of the laws and due process of law protected

by the Fourteenth Amendment to the United States Condtitution. Broadcast Equitiessought, under the Civil
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RightsAct of 1871, 42 U.S.C. 81983, adeclaratory judgment andinjunctiverdief. Broadcast Equities
a0 requested adedlaration that the enforcement of Chapter 27 againgt it would vidlate itsrights to equal
protection of thelaws, due process of law, freedom of association, freedom of rdligion, and freedom of
speechinviolation of the Maryland Congtitution. In addition, Broadcast Equities contended that the
employment discrimination provisonsof theM ontgomery County Codehad been held uncondtitutiond in
McCrory Corp. v. Fowler, supra, 319 Md. 12, 570 A.2d 834, that these provisionsviolated Article
XI-A of theMaryland Condtitution, and thet theloca Satutory provisonswereinconssent with satelaw
in saverd respects. Findly, the employer cdlaimed that the adminidrative hearing before apand of the
Montgomery County Commission on Human Relations had been scheduled in violation of thetime
requirements of the Montgomery County Code and thet, dternatively, theadministrative proceeding is
“barred by the equitable doctrine of laches. .. ."

Inadditionto adeclaratory judgment and apermanent injunction, Broadcast Equitiesrequested
“aninterlocutory injunction enjoining defendants from prooeeding with the hearing currently scheduled for
September 23, 1996, until suchtimeasdl mattersraisedin thisComplaint are addressed by thisCourt.”
Attached to the complaint asexhibitswere Mangus s complaint filed with the Commission on Human
Relations and various other documents in connection with the pending administrative proceeding.

In answering the complaint, the defendants assarted thet the Circuit Court “should refuseto exerase
jurisdiction over this matter because Plaintiff hasfailed to exhaust itsadministrativeremedies.” The
defendants dso claimed that the condtitutiond issueswere not ripefor judicid decison, Sated thet the
adminigrativehearing had beentimdy scheduled, denied dl of Broadcagt Equities contentionsrelaingto

thevdidity of the M ontgomery County statutory scheme dedling with employment discrimination, and
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requested adeclaratory judgment that al of the gpplicable provisonsof Chapter 27 of the Montgomery
County Code were valid and enforceable.

Following motionsfor summary judgment, ahearing was held before the Circuit Court for
Montgomery County. Theredfter the Circuit Court granted the defendants motion for summary judgment,
denied therequestsfor injunctiverdief, and rendered adeclaratory judgment.” The court dedlared that all
of thefedera congtitutiond issuesand the action under 42 U.S.C. § 1983 are premature’ and “are not
ripefor judicid review, asplaintiff hasnot been denied any property right or liberty interest protected by
the Congtitution and laws of the United States” The Circuit Court further declared thet, asto the Sate
condiitutiond issuesparalding thefederd congtitutiond issues(i.e, thoseinvolving equd protection, due
process, freedom of association, freedom of religion, and freedom of Speech), Broadcast Equitiesmust first
exhaust its administrative remedies.

The Circuit Court did reach theissues concerning thescope of the holdinginMcCrory Corp. v.
Fowler, supra, 319 Md. 12, 570 A.2d 834, concerning Art. XI-A of the Maryland Constitution, and
relaing to thea legedincond sency between the pertinent Montgomery County ordinancesand datelaw.
The court declared that the gpplicable Montgomery County statutory scheme had not beeninvaidated in
theMcCrory case, thet the chalenged employment discrimination ordinanceswerelocd lavsauthorized
by Artide XI1-A of the Maryland Condtitution and the Express Powers Act, Maryland Code (1957, 1998

Repl. Vol.), Art. 25A, and that the challenged ordinances diid not corflict with Art. 498 of the Maryland

4 Althoughthe Circuit Court denied Broadcast Equities’ request to enjoin the Commission on Human
Relationsfrom proceeding with the administrative hearing, by agreement of counsel for both sides, the
holding of the administrative hearing has been postponed until the termination of the present case.
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Code or with any other state law.

Upon Broadcast Equities’ apped , the Court of Specid Appedsaffirmedinpat andreversedin
part. Broadcast v. Montgomery County, 123 Md. App. 363, 718 A.2d 648 (1998). Although
recognizing thet exhaudtion of adminidrativeremediesisnot ordinarily required beforeacourt will congder
daimsunder thefederd congtitution and 42 U.S.C. § 1983, the Court of Specid Appedsneverthdess
pointed out that afederd condtitutiondl dammust be*ripe’ for judidd decison beforeacourt will entertain
an action to resolve the controversy.® The Court of Specid Apped's agreed with the Circuit Court’s
holding that Broadcast Equities federd condtitutiona damsarenat ripefor judicia decison. Broadcast

v. Montgomery County, supra, 123 Md. App. at 398-405, 718 A.2d at 665-668. Furthermore, the

>  SeeFeder v. Casey, 487 U.S. 131, 146-147, 108 S.Ct. 2302, 2311, 101 L.Ed.2d 123, 143-144
(1988); Patsy v. Florida Board of Regents, 457 U.S. 496, 102 S.Ct. 2557, 73 L.Ed.2d 172 (1982);
Md. Reclamation v. Harford County, 342 Md. 476, 492-493, 677 A.2d 567, 575-576 (1996). As
pointed out in the Md. Reclamation case, however,

“Maryland law recognizes no principle analogous to that set forth in
Felder v. Casey, supra, 487 U.S. at 146-147, 108 S.Ct. at 2311, 101
L.Ed.2d a 143-144, and Patsy v. Florida Board of Regents,
supra. Neither the enactments by the General Assembly nor the
decisionsof thisCourt dispensewith the requirement that administrative
remedi es be exhausted in actions to enforce rights under the Maryland
Constitution or rights under state statutes.” Ibid.

®  See eg., Texasv. United States, 523 U.S. 296, 118 S.Ct. 1257, 140 L.Ed.2d 406 (1998);
Williamson Planning Comm’'n v. Hamilton Bank, 473 U.S. 172, 186, 105 S.Ct. 3108, 3116, 87
L.Ed.2d 126, 139 (1985) (“ Because respondent has not yet obtained a final decision regarding the
application of the [challenged ordinances] . . . to its property, nor utilized the procedures Tennessee
provides for [obtaining relief] . . ., respondent’s claim is not ripe”); Md. Reclamation v. Harford
County, supra, 342 Md. a 502, 677 A.2d a 580 (“Thereis adifference between (1) afallure to exhaust
adminigrativeremedies, which ordinarily isnot required to maintain an action under 42 U.S.C. § 1983, and
(2) afailure to show that a governmental administrative official or agency has denied a clamed
congtitutionally protected . . . right, which relates to the merits of the § 1983 cause of action”).
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Court of Specid Appedsaffirmed theother portions of the Circuit Court’ sjudgment with one exception.
That exception rdated to the provis onsof the M ontgomery County Code authorizing the Commissionon
Humean Re ations, upon afinding of employment discrimingtion, toaward monetary rdlief inadditionto back
pay. Theintermediate appellate court held “thet, to the extent that County Code, 88 27-7 and 27-25
authorizethe Commission to award monetary rdlief in addition to back pay, they conflict with Statelaw
[i.e, Art. 49B, 8§ 11(e)] and arethusinvalid.” Broadcast v. Montgomery County, supra, 123 Md.
App. at 398, 718 A.2d at 664.

Asindicated at the beginning of thisopinion, the County filed in this Court a petition for awrit of
cartiorari whichraised asingleissue, namely whether the provisionsof the Montgomery County Code
whichauthorizethe M ontgomery County Commission on Human Rdaions, uponafinding of employment
discrimination, to award damages beyond back pay, conflict with Art. 49B, 8 11(g), of theMaryland
Code. Broadcast Equitiesfiled across-petition for awrit of certiorari, presenting only twoissues. They
are:

“1. Whether thisCourtin McCrory Corp. v. Fomer, 319Md. 12,
570 A.2d 834 (1990), declared that Montgomery County’s anti-
employment discrimination ordinance was unconstitutional ?
“2. Whether Sections 27-17 through 27-26 of the Montgomery
County Code are ‘local laws under Article X1-A of the Maryland
Constitution?’
We granted both the petition and the cross-petition. Montgomery County v. Broadcast Equities,

352Md. 305, 721 A.2d 712 (1998). Our order granting the petition and cross-petition neither narrowed

nor enlarged the scope of the issues presented.
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1.

The parties, by presenting to usonly three state law questionsrelaing to Article XI-A of the
Maryland Conditution and Art. 49B, 8 11(e), of the Maryland Code, have subgtantialy limited theissues
inthisaction for declaratory and injunctive rdief.” To the extent that the other issues which have been
raisad may ultimately haveto be reached, the parties have acquiesced in the holdings of the courts below
thet thoseissues mugt be resolved in the pending adminidrative procesding and inany judidd actionwhich
may bebrought to review afina decison by the M ontgomery County Commission on Human Reaions.
Thus, thevariousfedera congtitutional issues, the state constitutional issues paralleling thefederal
condtitutiond issues, and thetimelinessissue under the Montgomery County Code and the doctrine of

laches, will haveto beresolved, if a all, inthe pending adminidrative procesding and inany futurejudicia

" Maryland Rule 8-131(b) provides in pertinent part as follows:

“(b) In Court of Appeals— Additional limitations. (1) Prior
decision. Unless otherwise provided by the order granting the writ of
certiorari, in reviewing a decision rendered by the Court of Specia
Appealsor by acircuit court acting in an appellate capacity, the Court of
Appealsordinarily will consider only an issuethat hasbeenraised inthe
petition for certiorari or any cross-petition and that has been preserved for
review by the Court of Appeals. * * * ”

There are afew well-established exceptionsto the principle embodied in Rule 8-131(b). Oneof themis
that this Court will address, sua sponte, an i ssue concerning exhaustion of an administrative remedy or
primary jurisdiction. See, e.g., Md. Reclamation v. Harford County, supra, 342 Md. at 490 n.10,
677 A.2dat 574 n.10 (* ‘[t]he exhaugtion or exclusivity of anadminigtrativeremedy is. . . anissue€ which
‘an appdlate court ordinarily will address even though [it was| not raised by aparty,’” quoting Moatsv.
City of Hagerstown, 324 Md. 519, 525, 597 A.2d 972, 975 (1991)); Montgomery County V.
Ward, 331 Md. 521, 526 n.6, 629 A.2d 619, 621 n.6 (1993) (issue of whether administrative remedy
was exhausted is an exception to Rule 8-131); Bd. of Ed. for Dorchester Co. v. Hubbard, 305 Md.
774,787,506 A.2d 625, 631 (1986) (“issues of primary jurisdiction and exhaustion of administrative
remedies will be addressed by this Court sua sponte even though not raised by any party”).
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review action? Moreover, asthe complainant Richard J. Mangus has not been made aparty tothisaction
for declaratory and injunctiverelief, any resolution by usof the three questions presented, adverseto
Mangus'sinterests, would not be binding upon him in the pending administrative proceeding.

It should be emphasized that this caseis not astatutory or common law action for monetary or
other affirmativerdief which isindependent of, and a.concurrent dterndiveto, the adminidrative and
judicid review remedy provided by Chapter 27 of the Montgomery County Code. Cf. Zapponev.
Liberty Life, 349 Md. 45, 61-62, 65-68, 706 A.2d 1060, 1068, 1070-1072 (1998); Md.-Nat'| Cap.
P.&P. Comm' nv. Crawford, 307 Md. 1, 19-31, 511 A.2d 1079, 1088-1094 (1986). Instead, the
defendant inthe Montgomery County adminigtrative procesding, prior to afind adminisraivededsonand
ontheeveof theadminidrative hearing, isattempting to use the Circuit Court’ sded aratory and equitable
juridiction soldly to abort that adminidrative proceeding. Under such drcumstances, the adminidrative
remedy is primary, with the partiesnormaly being required to exhaudt that remedy beforeresorting to the
courts. See, e.q., Josegphson v. Annapolis, 353 Md. 667, 675-678, 728 A.2d 690, 693-695 (1998);
Zappone v. Liberty Life, supra, 349 Md. at 63-66, 706 A.2d at 1069-1071; Md. Reclamation
v. Harford County, 342 Md. 476, 493, 677 A.2d 567, 576 (1996) (“this Court has ‘ordinarily

congrued the pertinent [legidative] enactmentsto reguire thet the adminidrative remedy befirg invoked

8 Under Maryland law, administrative agenciesare fully competent to resolveissues of condtitutionality
and thevalidity of Statutes or ordinancesin adjudicatory administrative proceedings which are subject to
judicial review. See, e.g, Josephson v. Annapolis, 353 Md. 667, 677, 728 A.2d 690, 694-695
(1998); Holiday v. Anne Arundel, 349 Md. 190, 199, 707 A.2d 829, 834 (1998) (“the Anne Arundel
County Board of Apped sclearly erredin holding that it would not consider Holiday Point’ schallengeto
the validity of 8 5-108(e)”); Md. Reclamation v. Harford County, supra, 342 Md. at 491-492, 677
A.2d a 575 (*under Maryland law, the Harford County Board of Appeals would be authorized and
required to consider any of the constitutiona . . . issuesraised”).
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and followed’ before resort to the Courts”).

Althoughthe partiesinthelr certiorari petitionsraised noissue concerning the need to exhaust the
adminigrative remedy, asprevioudy noted, supran.7, thisisanissuewhich the Court will addresssua
gponte. The Court of Specid Appeds addressad the exhaugtion question with regerd to some of the Sate
condtitutiona and state law issues, and concluded theat thisaction fell within an exception to thenorma
exhaugtion rule. Theintermediate appdlate court relied upon Harbor Idand Marinav. Calvert Co.,
286 Md. 303,407 A.2d 738(1979). Attheord argument before us, when the exhaustion question with
regard to the non-federa issueswasraised by members of the Court, the parties agreed with the Court of
Specid Apped sthat the action fell within the Harbor I1dand Marina v. Calvert Co. exception to the
exhaustion requirement. We, however, disagree.

Harbor Idand Marinav. Calvert Co. was adeclaratory judgment action challenging onits
facethevdidity of alocd zoning ordinance enacted by the County Commissonerswhich zoned and placed
regrictionson certan marinefadlitiessuch aspiers mooring piles floats, etc. Theplantiff, whichwasthe
operator of amarinasubject to thezoning ordinance, indituted an administrative zoning proceading by filing
an application with the gppropriate county officids“for azoning revison,” Harbor I1dand, 286 Md. at
306, 407 A.2d a 740. After afind adminigtrative decison denying its gpplication, Harbor Idand filed in
the Circuit Court for Cavert County anactionfor judicid review of theadminigrativedecison. Whilethe
judiad review actionwas pending, Harbor Idand filedin the Circuit Court for Cavert County adedaratory
judgment action raisng the sngleissue of whether date law authorized *the county’ s power to zone and
regulate tidal waters and wetlands within its borders.” 286 Md. at 307, 407 A.2d at 740.

Theredfter, inHarbor Idand’ sdedaratory judgment action, the Circuit Court dedared that Calvert
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County did havethe power under datelaw to enact the challenged zoning ordinance. Harbor I1dand took
an gpped fromthededlaratory judgment “and, at thesametime, dismissed its[actionfor judicid review
of] theadministrativeagency’ sdenid of itsapplicationfor azoningrevision.” 1bid.° The Court of Specid
Appeds, in an unreported opinion, vacated the declaratory judgment and ordered that the declaratory
judgment action be dismissed on the ground that theissue of the County’ sauthority to enact the zoning
ordinance should have been decided in the statutorily authorized judicia review action.®® The Court of
Specia Appedls, inter alia, relied upon Fertitta v. Brown, 252 Md. 594, 251 A.2d 212 (1969),
where, on somewhat smilar facts, this Court affirmed an order sustaining ademurrer to adeclaratory
judgment action on the dternative grounds (1) that the declaratory judgment action wasbarred by the
doctrine of resjudicata and (2) that “[d]eclaratory proceedings were not intended to and should not
serveasasubgtitutefor [judicid] review or asabdated gpped.” 252 Md. at 599-600, 251 A.2d a 215.

This Court inHarbor Idand, however, disagreed with the decision of the Court of Specia
Appedsand hdd that the dedlaratory judgment action was gppropriate. While recognizing thegenerd rule
“that when an adminidrative[and judicid review] remedy isstatutorily directed, the nature of therelief
specified by the enactment must ordinarily be utilized,” the Court went on to point out thet “*“[t|here are
few absolutesinthelaw,”’” Harbor Idand, 286 Md. at 308, 407 A.2d at 741, quoting Sate Dep't

of A. & Tax. v. Clark, 281 Md. 385, 403, 380 A.2d 28, 39 (1977), quoting Poe v. Baltimore City,

®  Atthispoint initsopinion, this Court noted that “[n]either party arguesthat the dismissal creates any
impediment to the present appeal and, therefore, we do not consider any issue which might arise from this
action.” 286 Md. at 307 n.5, 407 A.2d at 740 n.5.

10 SeeBriefsin the Court of Appeals, Number 10, September Term 1979, Record Extract at E.7
through E.13.
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241 Md. 303, 308, 216 A.2d 707, 709 (1966). TheHarbor 1dand opinion, relying upon languagein
the Clark and Poe cases, held that thereisa®* congtitutiona exception’™ to the exhaustion rulewhich
“permitsajudicid determination without adminidrative exhaustion when thereisadirect atack upon the
power or authority . . . of thelegidative body to adopt thelegidation from which relief issought.” [bid.
The Court went on to hold that because the plaintiff’ sattack “is upon the power or authority vel non of
the Board of County Commissionersof Calvert County to adopt theordinance. . . thisclearly falswithin
the* conditutiond exception,” [and] the power to enact isan issue that may belitigated in the Declaratory
Judgment Act suit.” 286 Md. at 309, 407 A.2d at 741."

SinceHarbor 1dand, this Court hasemphas zed that the so-cdlled “ congtitutiona exception” to

1 Thetwo cases relied upon by the Harbor Island opinion for its decision were Sate Dep’t of A.

& Tax. v. Clark and Poe v. Baltimore City.

Sate Dep't of A. & Tax v. Clark, 281 Md. 385, 380 A.2d 28, involved a challenge, on
congtitutional grounds, to aproperty tax assessment, and the taxpayers had previoudy, without success,
invoked and exhausted the statutorily prescribed adminigtrative and judicid review remediesfor chalenging
assessments. Thereafter, thetaxpayersfiled with the appropriate administrative officialsarequest under
then Maryland Code (1957, 1975 Repl. VVal.), Art. 81, § 67, which granted discretionary authority to the
adminigrative officialsto “ decrease or abate an assessment after the date of findity . . . to prevent injustice
...." Section 67 did not providefor judicia review of the adminigtrative decison. The administrative
officiasdenied therequest under § 67, and thetaxpayersfiled adeclaratory judgment actiontojudicially
review thedenid. ThisCourt held that therewasnoright tojudicia review of adecision under 867, and
that 8§ 67 itself was constitutional. The trial court was directed to enter judgment in favor of the
adminigtrativeofficias. In Clark, thedeclaratory judgment action wasnot being used asan dternative to
adminigtrativeandjudicia review proceedings. Instead, the declaratory judgment action wasbeing used
asajudicid review action, and this Court held that the adminigtrative decison was not judicidly reviewable.

In Poe v. Baltimore City, 241 Md. 303, 216 A.2d 707, property owners, without exhausting
administrativeremedies, filed adecl aratory judgment action challenging the congtitutionality of azoning
ordinance. ThisCourt affirmed thetria court’ sjudgment sustaining ademurrer to the bill of complaint,
holding that the property owners were required to invoke and exhaust the statutorily prescribed
administrative remedies.
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the normal rulethat primary administrative and judicid review remedies must be followed isvery
“narrow.”* Our subsequent opinionshave significantly limited the scopeof that exception. For example,
in Goldstein v. Time-Out Family Amusement, 301 Md. 583, 483 A.2d 1276 (1984), the owner and
operator of family amusement centers, aggrieved by the assessment upon it of admission and amusement
taxes, filed adedaratory judgment action chalenging thecongtitutiondity, onther face, of certain Satutory
exemptionstothetax. Theplantiff argued that these exemptionswere not severablefrom other partsof
theadmiss on and amusement tax Satutes, and that, therefore, theassessment againgt it wasinvdid. Itwas
contended that specified exemptionswerefacidly invaid under sateand federd equd protectionand due
processprincples, aswd| asthe sate conditutiond provison regarding uniformity intaxation. Theplantiff
hed falled to invoke and exhaudt the satutorily prescribed adminigtrativeand judicid review remediesfor
chdlenging the assessment, relying upon the so-called condtitutional exception and Harbor Idand. After
pointing out that, to come within the constitutional exception, “the attack must be made to the
condtitutionality of the statute asawhole,” Goldstein, 301 Md. at 590, 483 A.2d a 1280, this Court
continued (ibid.):

“Although Time-Out origindly damedto attack theexemption gatutein

itsentirety, itisclear to usthat itsred protest focused upon the atutory

exemptions granted to recreational businesses, and not upon the

exemptionsfor non-profit and charity inditutionswhich aredso contained

INn8406. Attrid, Time-Out conceded it was not atacking the non-prafit

and charity exemptions. Thus webdieve Time-Out conceded it wasnot

atacking the Generd Assambly’ slegidaive power to enact exemptions
to agenerd taxation scheme. It merely attacked certain exemptions

12 See, eg., Holiday v. Anne Arundel, supra, 349 Md. at 201, 707 A.2d at 835; Insurance
Commissioner v. Equitable, 339 Md. 597, 621, 664 A.2d 862, 875 (1995).
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granted to businesses smilar to itsown. Absent an attack upon the
legidative power, Time-Out must exhaust itsadministrative remedies
(pursuant to 8§ 407) before seeking ajudicial determination.”

ThisCourt hasaso hdd that theHarbor Idand condtitutiond exception hasno applicationwhere
thereexistsno recognized statutory, common law, or equitableaternativeto the statutorily prescribed
adminigrativeand judicid review remedies. In other words, wherethe only recognized avenuefor relief
Istheadminigrativeandjudicid review proceedings, the damant may not circumvent those proceedings
by adeclaratory judgment or equitable action even wherethe vdidity of an enactment onitsfaceisthe
Issue. See, e.g., Bowmanv. Goad, 348 Md. 199, 703 A.2d 144 (1997); Insurance Commissioner
v. Equitable, 339 Md. 596, 623, 664 A.2d 862, 876 (1995); Potomac Elec. Power v. P.G. County,
298 Md. 185, 468 A.2d 325 (1983) (condtitutional challengeto atax statute on itsface, and this Court
held thet, becausethetax hed been paid, theexd usiveremedy wasthe statutorily mandated adminisrative
refund proceeding); Apostol v. Anne Arundel County, 288 Md. 667, 674-675, 421 A.2d 582, 586
(1980) (“ Theplaintiff taxpayersarguethat becausetharr suit ‘isan atack uponthe vdidity of an enactment
asawhadle, . .. dealy thecontroversy falswithin the* congtitutional exogption” to exhauding adminidrative
remedies.” ... Principd relianceis placed uponHarbor Idand Marinav. Calvert Co., 286 Md. 303,
407 A.2d 738 (1979) . . .. [T]hose cases were not concerned with asituation wherethe only relief
available is the special administrative and judicial review remedy provided by statute”).

Smilarly, wherethelegidature hasexpresdy provided or intended that the administrativeand
judicial review remedy bethe*“exclusive’ remedy, the exception recognized in Harbor Idandis

Ingpplicable, and aded aratory judgment or equitableaction chdlenging the validity of an enactment “asa
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whole” will not lie. Josephson v. Annapolis, supra, 353 Md. at 674-678, 728 A.2d at 693-696;
Holiday v. Anne Arundel, 349 Md. 190, 201-204, 707 A.2d 829, 834-836 (1998); Zappone v.
Liberty Life, supra, 349 Md. at 60-62, 706 A.2d at 1067-1069.

Inaddition, the condtitutiona exception to the exhaustion requirement doesnot gpply when the
conditutiona chdlengeto adaute”asawhaole’ involvesthenesd for somefactud exploration, which may
be necessary when datutory dassificationsare chdlenged on equd protection groundsor under Article46
of the Maryland Declaration of Rights. See Insurance Commissioner v. Equitable, supra, 339 Md.
at 623-624, 664 A.2d at 876, and cases there cited.

Moreover, the few casesin this Court over the past fifty yearswhich have actudly applied the
congtitutional exception havegenerdly involved theStuation wherethedecisoninthededaratory judgment
or equitableaction, whether for the plantiff or for the defendant, will terminate the controversy and meke
subsequent administrative and judicial review proceedings unnecessary.

For example, in National Asphalt v. Prince Geo's Co., 292 Md. 75, 437 A.2d 651 (1981),
aformer employeeof National Aphdtingtituted adminidrative procesdingsby filingacomplaintwiththe
Prince George sCounty Human RdationsCommission, assarting that her employment hed beenterminated
because of unlavful gender discrimination. Theemployer refused to cooperate with or participate inthe
adminigrativeinvestigation and proceeding; thus, theemployer did nat, in the adminidrative proceeding,
contest the allegations.” Instead, the employer filed adeclaratory judgment action raising asingle

argument, namely that theentire portion of the Prince George' s County Code relating to employment

13 SeeBriefsin the Court of Appeals, Number 14, September Term 1981, appellant’s brief at 3.



discriminationwasinvaid becausethe areahad been preempted by satelaw. Theemployer assarted both
preemption by conflict and preemption by occupation, but a notimeraised any other issues. Asfar ascan

be determined from this Court’ s opinion and the briefs, once the question of preemption wasresolved in
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the declaratory judgment action, the underlying controversy was over.

IntheHarbor Idand caseitsdlf, the only issue was whether the County Commissioners of
Cdvert County had the power, under datelaw, tozonetheareaand thefadilitiesinvolved. Theplaintiff’s

brief in this Court thus stated (Briefsin the Court of Appeals, Number 10, September Term 1979,

appellant’s brief at 32):

There could be no subsequent administrative and judicia review proceedingsintheHarbor Idand

controversy, astheadministrativeand judicial review proceedingshad aready taken place and had

terminated.

Pressmanv. Sate Tax Commission, 204 Md. 78, 102 A.2d 821 (1954), isan illustration of

“Essentidly, gppellant decided to put dl its' eggsinonebasket and
filed a declaratory judgment action narrowing the question to one
judticableissue, aquestion of legidativejurisdiction, aquestion that had
beenrasaedinitstimely gpped of thedenid of its petition for rezoning.
Appdlant madeit known that it would pursuethisissuein forbearance of
al other issuesit had appeded andin fact hasdone so by dismissing the
gpped for the denid of the petition for rezoning and pursuing this one.
Judge Bowen, having both casesbefore himand being aware of theissue
and the situation at hand, agreed that declaratory judgment was
gopropriate. Thereisno concern with the effect of resjudicatahere as
therewas in the case of Lawrence N. Brandt, Inc. v. Montgomery
County Commission on Landlord Tenant Affairs, 39 Md. App.
147 (1970) and Fertitta v. Brown, 252 Md. 594, 251 A.2d 212
(1969).”
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the type of case which ismaost gppropriate for resolution by adeclaratory judgment action under the
“condtitutiona exception.” ThePressman casein this Court encompassed two gpped sin two declaratory
judgment actions challenging the congtitutionality of Ch. 783 of the Acts of 1953, which reduced the
franchisetax on mutud savingsbanksstuated in Maryland. The chdlengesto the statute were not mede
by franchisetax taxpayers(i.e., mutua savings banks) who would bethe partiesinvolved in any
adminigrative and judicid review tax proceaedingsand who, of course, benefitted from Ch. 783. Insteed,
the plaintiffsin the declaratory judgment actionswere the Mayor and City Council of Batimoreand a
citizenand generd taxpayer of BdtimoreCity. Furthermore, thecondtitutiona chalengeto Ch. 783did
not involveany of the subgtantivetax provisonswhich Ch. 783 enacted into thetax |aw and whichwould
be adminigered by theadminigrativetax offidadsand agendes. Ingead, theonly chdlengeto Ch. 783 was
thet the title of the Satute was not descriptive of the body of the statute asrequired by Artidelll, § 29, of
the Maryland Constitution.

The defendantsin Pressman raised theissue of whether the declaratory judgment actionswere
gopropriate or whether the vdidity of Ch. 783 should beresolved in some future adminigtrative procesding
beforethe State Tax Commissonandjudicia review proceeding beforeadircuit court. Inholdingthet the
dedaratory judgment action was gppropriate, this Court initidly sated (204 Md. a& 83, 102 A.2d & 824):

“It haslong beenthepolicy of the State of Maryland to disgpprove of
the by-passing of adminigtrative action, especidly wheresuch actionis

within the expert knowledge of the adminigrative agency, except where
thereisaclear necessity for a prior judicial decision.”

The Court then pointed out that thetitleissue did not involve anything “within the sphere of theagency’ s
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expertness.” 204 Md. at 84, 102 A.2d at 825. This Court then concluded (ibid.):
“We specificdly hold that thecondtitutiondity of astatute may be
chdlenged inadeclaratory judgment action on theground thet thetitle of
the statute is not descriptive of the body, as required by the State
Constitution.”

InPressman, whichever way thisCourt may have decided thesngle conditutiond issue, thelegd
controversy between the plaintiffsand the defendantswould beover. Infact, itisunlikey that the same
typeof issuewould arisein adminidrativeand judicid review tax proceedings between mutua savings
banks and tax officidsor agencies. Theexerciseof judicid jurisdiction in the Pressman declaratory
judgment actionsdid not result in multiple or duplicative procesdings. Inaddition, the conditutiond issue
presented in the declaratory judgment suitsdid not invol ve the specific provisonsof thetax codewhich
wereadminigered by the adminidrative officdds Findly, the Pressman Court indicated, 204 Md. at 83,
102 A.2d at 824, that there was as athreshold matter “aclear necessity” for judicia resolution of the
guestion whether the General Assembly had validly enacted the tax reduction statute.

By contrat, this Court’ sresolution of thethree Satelaw issues presented to usinthe caseat bar
will not terminate theindtant controversy. If thosethreeissueswereto be decided in the County’ sfavor,
therewouldstill remainnumerousfedera and Sate.condtitutiond issuesand state non-condtitutiondl issues
to beresolved in the pending adminigtrative proceeding. Andif thosethreeissueswereto bedecidedin
Broadcagt Equities favor, the decison would not bebinding upon theformer employee Manguswho hes
not been mede aparty tothis case, and who might well ind < thet the adminigrative prooeeding go forward.

In addition, there was never any necessity for the present action. The only effectsof thejudiciary’s
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entertaining thisdeclaratory judgment and equitable action have been to delay the resolution of the
controversy, to have two separate cases when the matter could be resolved in asingle case, to increase
the expenses of the litigants, and to waste valuable judicial and governmental resources.

Furthermore, if thisaction had been dismissad by the Circuit Court, and if theadminigrative hearing
hed taken place, the Montgomery County Commisson on Human Rdaionsmight havefound, onthefacts,
thet no unlawful employment discrimination hed takenplace. If such deciSonweresupported by substantia
evidence, therewould be no need to reach any of the condtitutiond issuesraised by Broadcast Equities.
Applyingtheso-caled* condtitutiond exception” under circumstancesliketheseisinconsstent withthe
firmly established prindple of Maryland law ““ that wewill not reach aconditutiond issuewhen acasecan
properly be disposed of on anon-congtitutional ground,”” Ashford v. State, 358 Md. 552, 561, 750
A.2d 35, 40 (2000), quoting Statev. Lancaster, 332 Md. 385, 404 n.13, 631 A.2d 453, 463 n.13
(1993). See, eqg., Harryman v. Sate, 359 Md. 492, 503 n.6, 754 A.2d 1018, 1024 n.6 (2000);
Thrower v. Support Enforcement, 358 Md. 146, 449 n.2, 747 A.2d 634, 636 n.2 (2000); Dorsey
v. State, 356 Md. 324, 342, 739 A.2d 41, 51 (1999), and cases there cited.

Consequently, inadditionto theprevioudy discussad limitationsupon thecondtitutional exception
tothenormd rulethet primary adminidrative and judica review remediesmust be exnausted, we hold thet
the congtitutiond exception should only be applied when the decision on thefacid vdlidity of an enactment
islikdy to terminate the controversy and will not result in aduplication of adjudicatory proceedings The
caseat bar failed to meet thisstandard. After the Circuit Court determined thet thefedera congtitutional

issues were not “ripe” for judicial decision, the action should have been dismissed.
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JUDGMENT OF THE COURT OF SPECIAL
APPEALSVACATED AND CASE REMANDED TO
THE COURT OF SPECIAL APPEALS WITH
INSTRUCTIONSTOVACATETHEJUDGMENT
OF THE CIRCUIT COURT FOR MONTGOMERY
COUNTY AND REMAND THE CASETO THAT
COURT WITH INSTRUCTIONSTO DISMISSTHE
ACTION. EACHSDETOPAY ITSOWN COSTS
IN THIS COURT AND IN THE COURT OF
SPECIAL APPEALS.




