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This is an appeal froman August 21, 1995 Order of the CGrcuit
Court for Montgonmery County reversing a decision of the Chief of
t he Montgonery County Police Departnment to punish admnistratively
appel lee Linda A Krieger, a Mntgonery County police officer.
Al t hough appel | ant Montgonmery County (County) has presented us with
three questions for review, we believe that the resolution of this
appeal essentially boils down to two questions, which we restate as
fol |l ows:

| . Was the adm ni strative disciplinary
action taken against appellee in
violation of principles of double
| eopar dy?

1. Was the adm nistrative disciplinary
action taken against appellee in

vi ol ation of Maryl and' s Law
Enforcenment O ficers' Bill of R ghts
[ LEOBR] ?

Responding in the negative to these questions, we reverse the

judgnment of the circuit court.

FACTS

The facts are largely undisputed. On Cctober 3, 1994,
appel | ee fueled her police cruiser at the fuel site of the Seven
Locks Maintenance Facility —a county-owned facility. Wile she
was punping gasoline into the cruiser, appellee heard a radio
di spatch for another notor unit to respond to an accident invol ving
property damage. Appellee notified the dispatcher that she would
assist that unit with the call and then continued to fuel the

cruiser. Shortly thereafter, the radio dispatch was upgraded to a
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personal injury accident authorizing a "code 3 energency"
response.! In appellee's words, the follow ng then happened:

| then left the gas punps abruptly at that

poi nt because | had to go red |ight and siren

to the accident. At that point | nust of

heard a noise and |ooked in ny rear view

mrror and | saw the gas punp nozzl e and hose

fly up in the air and obviously then | stopped

and went back and realized that | had left the

punp action in nmy car before | took off.
As a result of pulling away w thout renoving the fuel hose nozzle
from her car, the nozzle was danaged. The grand total for
repairing the nozzle was $414.

Later that day, appellee reported the incident to her
supervisor, Corporal Paul Sterling, and Sterling issued a
Menor andum of Notification to appellee advising her that certain
docunents relating to the incident would be placed in her personnel
file. These docunents were: (1) a "Mdtor Vehicle Accident or Loss
Notice," (2) a Supervisor's Incident Investigation Report (SIIR),

and (3) a Form 242 Internal Investigation Notification (first Form

242) .2 Appel |l ee signed the Menorandum of Notification, the SIIR

1 The record indicates that a "code 3" response neans an
emer gency response requiring the officer to respond imediately
with lights and sirens activated.

2 The first Form 242 states:

In conpliance wth the Law Enforcenent

Oficers' Bill of Rghts, [Mb. AW CooeE art.

27, 88 727-734D] and the Departnment Directive

on the disciplinary process, Function Code

301, you are hereby notified that you are the

subject of an internal investigation being
(continued. . .)
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and the Form 242. Appel | ee handwote the words "under duress”
i mredi ately bel ow her signatures on each of these docunents.

O particular interest in this case is the SIIR dated Cctober
3, 1994. The SIITR is a County governnent form the heading of
whi ch states: "Mntgomery County Governnent Departnent of Finance
e Division of R sk Managenent." The record indicates that the SIIR
is not restricted to police use. The SIIRis evidently used for
docunenting incidents involving damage to County property or injury
to County personnel. In this case, it appears that both Sterling
and appellee recorded on the SIIR all of the relevant information
pertaining to the danage to the fuel hose nozzle. At a section of
the SIIR calling for a description of the incident in the
"Enpl oyee's Wrds," appellee provided a handwitten expl anation of
the incident. Appellee signed her nane "under duress" beneath this

expl anat i on. In another section calling for the supervisor to

2(...continued)
conducted by this Departnent.

The nature of the investigation is: damage
done to fuel punp nozzle @ Seven Locks
Mai nt enance Facility, 1283 Seven Locks Road,
i nvol vi ng Stock 395.

(ltalicized indicates Sterling's handwiting). Sterling 1is
designated as the "officer conducting the investigation." At the
bottom portion of the form is a section entitled "Notice of
Rights.” 1In this section, the officer is informed of "the right to
t he presence and assistance of a responsible representative or
attorney of your choice during questioning."”
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explain the steps "taken to prevent a recurrence," Sterling
handw ote the word " Counsel ed. "

The record reflects that the Cctober 3, 1994 incident was not
the first time appell ee drove away w thout renoving the fuel hose
nozzl e from her cruiser. In this regard, the record contains a
SII R dated January 20, 1994, which reveals that appellee accidently
failed to renove the fuel nozzle from her vehicle before pulling
away from the punp station on January 20, 1994. As with the
Cctober 3, 1994 SIIR the January 20, 1994 SIIR indicates that
appel |l ee was counselled to prevent a recurrence of the accident.

On October 11, 1994, appellee received another Form 242
(second Form 242) regarding the nozzle incident. On this form
Li eutenant David Buchanan is designated as the investigating
of ficer. The form further indicates that the "nature of the
i nvestigation is: FACTS AND Cl RCUMSTANCES SURROUNDI NG THE
REFUELI NG OF YOUR POLI CE VEH CLE AND DAMAGE DONE TO THE FUEL PUWP
NCQZZLE/ VEH CLE AT SEVEN LOCKS GARACGE REFUELI NG STATI ON ON OCTOBER
3, 1994." (ltalicized indicates Buchanan's handwiting). Appellee
signed the second Form 242, but did not indicate that her signature
was "under duress.” In all other respects, the second Form 242 is
identical to the first Form 242.

On Novenber 2, 1994, Buchanan conducted a tape recorded
interrogation of appellee. A Fraternal Oder of Police

representative represented appellee during the interrogation.
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During the interrogation, the foll ow ng exchange between Buchanan
and appellee's representative occurred:

BUCHANAN: The first [Form 242 that | have
here was dated 10/3/94 and it

appears to be from OCpl. Paul
Sterling of the Rockville District,
Shift 3.

REP. : And this [Forn] 242 is investigating

the events, what transpired wth
[ appel | ee] reference a gas punp and
her cruiser at Seven Locks?

BUCHANAN: That's correct.

REP. : So it's the same incident in which
you are investigating that had
al ready been investigated by Cpl.
Sterling?

BUCHANAN: At |east investigated enough for
this SIITR, that is correct.

REP. : | t was i nvesti gat ed by Cpl .
Sterling. It is my understanding
and we have witten docunentation
that Cpl. Sterling orally adnoni shed

[ appel | ee]. There is . : :
docunentation in the SIIR report
t hat i ndi cat es t hat she was
counselled, it's inserted in her
per sonnel file, is a form of

puni shnment and it is our belief

[that] this investigation being
continued by you is a violation of
[ LEOBR] .

BUCHANAN: | wunderstand your objection to this.
I'"'m looking at the SIIR dated
10/ 3/94, it does indicate that she
was counselled. Counselling is not

a form of puni shment [ . ]
[ T herefore, there has been no
punishment . . . so | would disagree
wth you in t hat areal . ]

[ H enceforth the investigation wll
pr oceed.
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Utimately, on Decenber 7, 1994, Major Carol A Mehrling, the
Acting Chief of Police, issued a nenorandumto appellee informng
her that the allegations against her —nanely that appellee failed
to take proper care of equipnment and failed to adhere to a
departnental directive remnding officers to renove the gas nozzle
before driving away —were sustai ned, and that her punishnent woul d
be a $400 fine. Refusing to accept this action, appellee requested
an adm ni strative hearing.
Accordingly, an Admnistrative Hearing Board (Board) was
convened on March 24, 1995. The formal allegations against
appel l ee for the Board's consideration were as foll ows:

ALLEGATI ON 1 MAI NTENANCE OF PROPERTY

DEPARTMENT RULES, FUNCTI ON CCDE 300, |11, RULE
17 A, "EMPLOYEES WLL BE HELD ACCOUNTABLE FOR
THE PROPER CARE, USE AND MAI NTENANCE OF ALL
UNI FORMS,  VEHI CLES, WEAPONS/ FI REARMS,  AND
EQUI PMENT I N THEI R CHARCE. "

SPECI FICATION. TOWT Depart ment of

Transportation all eges that on
Cctober 3, 1994, the respondent
drove away fromthe Seven Locks
refueling site w thout renoving
the gas nozzle fromthe vehicle
t ank, causi ng damage.

ALLEGATI ON 2 — CONFORMANCE TO LAW

DEPARTMENT RULES, FUNCTI ON CODE 300, 111, RULE
1. "EMPLOYEES ARE REQUI RED TO ADHERE TO
DEPARTMVENTAL RULES AND REGULATI ONS,
DEPARTMVENTAL DI RECTI VES AND MEMORANDUMS [ si ¢,
MONTGOVERY COUNTY  PERSONNEL  REGULATI ONS,
COUNTY ADM NI STRATI VE PROCEDURES, EXECUTI VE
ORDERS, MONTGOVERY COUNTY CODE, AND TO CONFORM
TO ALL LAWS APPL|I CABLE TO THE GENERAL PUBLIC."
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Ref er ence: Depart ment al Directive,
Function Code 421.C, Vehicl e Mi ntenance/ Care,
111 K 4.

"ALL OFFI CERS ARE REM NDED TO REMOVE THE GAS
NCZZLE AND REPLACE | T BEFORE DRI VI NG AWAY FROM
THE FUEL SITE. "

SPECI FI CATION: TO WT: On Cctober 3, 1994,
respondent drove away fromthe
Seven Locks refueling station
wi t hout renoving the gas nozzle
fromthe vehicle tank, causing
damage to the gas hose.

During the March 24, 1995 hearing, the Board heard testinony
fromvarious individuals and received evidence. Sterling was one
of those who testified. Wth respect to his "Counsel ed" remark on
the Cctober 3, 1994 SIIR Sterling explained, "I just spoke to her
regardi ng the inportance of paying nore attention when fueling up
her vehicle and | eaving the punps, to nmake an effort in the future
to nmake sure that before she pulls away, that the nozzle is not in
the filler spout on the vehicle."

Fol l owi ng the hearing, the Board issued a nenorandum dated
March 27, 1995 to Mehrling. This nmenorandum contains the Board's
findings of fact and concludes that appellee was guilty of both
al | egati ons. Moreover, the Board recommended to Mehrling that
di sciplinary action should be in the formof "loss of pay in the
amount  of  $150." Mehrling concurred wth the Board's
recommendation of a "fine of $150.00," and ordered appellee that
the "fine nust be paid no later than May 15, 1995, or Payroll
Deducti on papers executed by that date.” W shall refer to

Mehrling's decision as the Chief's final decision.
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Unsatisfied wwth this outcone, appellee filed a petition for
judicial review in the GCrcuit Court for Montgonery County. On
appeal , appellee argued that the Chief's final decision nmust be
reversed for essentially two reasons. First, appellee contended
that the Chief was without legal authority to levy a fine against
her as a formof punishnent for this infraction. Second, appellee
asserted that LEOBR and principles of double jeopardy prohibit
successive penalties for the sanme incident. In this regard,
appel l ee maintained that the $150 fine was an illegal successive
puni shment —the first punishnent allegedly being the counselling
and pl acenent of the aforenenti oned docunentation in her personnel
file.

The County responded that neither counselling nor the
pl acenent of the docunentation in appellee's record constituted
puni shnment as contenplated under LEOBR or the constitutional
doctrine of double jeopardy. Additionally, the County argued that
the Chief's final decision —whether considered to be the docking
of pay or the levying of a fine —was |egally authori zed.

On August 10, 1995, the circuit court heard argunment on the
petition for review. At the conclusion of the hearing, the circuit
court ruled that the placenment of the docunents in appellee's
personnel file constituted punishnent. As a result, the circuit
court considered the events follow ng the issuance of the initial
Form 242 as a second prosecution and the $150 fine as a second

penal ty. This, according to the circuit court, "constitutes
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violation of the principles of double jeopardy, which |I do believe
apply to these types of actions." Accordingly, the circuit court
reversed the Chief's final decision. In so doing, however, the
circuit court expressly declined to determ ne whether the |evying
of a nonetary fine was authorized.?

Fromthe circuit court's order, the County appealed to this

Court.
DI SCUSSI ON
Before addressing the nerits of this appeal, it shall prove
useful to present a brief overview of LEOBR In Maryland State

Police v. Resh, 65 Md. App. 167, 173-74 (1985), we expl ai ned:

The LEOBR was enacted in 1974 by the
Cener al Assenbl y to ensure t hat | aw
enforcenment officers were accorded certain
procedural guarantees during any investigation
and subsequent hearing which could result in a
di sci plinary sanction. Section 728(b) of the
LEOBR provi des: "Whenever a | aw enforcenent
officer is under investigation or subjected to
interrogation by a | awenforcenent agency, for
any reason which could lead to disciplinary
action, denoti on or di sm ssal , t he
investigation or interrogation shall be
conducted under the follow ng conditions.

This subsection of the statute then

8 On this appeal, appellee does not argue —al though she
coul d have, see Ofut v. Mntgonmery County Bd. of Educ., 285 M.
557, 564 n.4 (1979) —that the circuit court's reversal of the
Chief's final decision should also be affirnmed on the ground that
the Chief was not legally authorized to levy a nonetary fine
| ndeed, neither party has addressed this issue in any significant
way on this appeal. As a result, the issue is not before this
Court.
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enunerates 14 conditions under which the

interrogation or investigation shall be
conducted. These include: restrictions as to
the tine, pl ace, and length  of t he

interrogation (subsections one, two and siXx);
a requirenent t hat the officer under
investigation be given the names of al

persons at the interrogation (subsection
t hree); a provision against threats of
di sm ssal but not against the requirenent of
bl ood al cohol tests or other tests (subsection
seven); and provisions regarding the keeping
of records, and prohibitions against the
insertion of adverse materials into the
officer's file without giving the officer an

opportunity to revi ew t he mat eri al
(subsections eight and twelve). Q her
pr ocedur al saf eguar ds accor ded to | aw

enforcement officers include the right to

counsel at an interrogation (subsection 10),

and a provision that an officer may not be

prohibited frombringing a suit arising out of

his official duties (subsection 11).
(Gtations omtted). Although LEOBR has undergone several changes
since our decision in Resh, those changes are relatively
i nsubstanti al .

We shal |l address one other matter before reaching the nerits
of this appeal. 1In her brief to this Court, appellee asserts that
an examnation of the circuit court's oral ruling reveals that the
circuit court did not determne that the Chief's final decision was
an illegal successive punishnent (which was the product of an
illegal successive investigation) in violation of constitutional
doubl e jeopardy principles, but rather that it was in violation of

LEGBR  Furthernore, appellee states that "neither party bel ow, at

the admnistrative hearing or in the Grcuit Court proceedings,
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ever argued the nerits of a constitutional violation."* Because
there is a degree of uncertainty regarding whether the circuit
court's order was based on doubl e jeopardy principles or LEOBR, and
because the parties on this appeal have thoroughly briefed and
presented argunents under both grounds, we shall address the nerits

of each.

4 Appel | ee concedes that her reply nmenorandumfiled in the
circuit court states that the Chief's final decision violated
doubl e j eopardy.
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I
The prohibition against double jeopardy is applicable in

Maryl and as a common | aw principle and under the Fifth Arendnent of

the U S. Constitution. Johnson v. State, 95 M. App. 561, 566

(1993). "The Double Jeopardy Cause of the Fifth Amendnent
provi des that no person shall “be subject for the same offense to
be twice put in jeopardy of life or linb."" Ward v. Departnent of

Pub. Safety & Correctional Servs., 339 Mi. 343, 350 (1995). The
Doubl e Jeopardy C ause protects against nmultiple prosecutions and
mul ti pl e punishnments for the sane offense. | d. Specifically,
doubl e jeopardy grants three protections: (1) protection against
a second prosecution for the same offense after acquittal; (2)
protection agai nst a second prosecution for the sane offense after
conviction; and (3) protection against nmultiple punishnments for the
sane of fense. Johnson, 95 Md. App. at 566.

Al t hough double jeopardy protection has historically been
associated wth crimnal cases, id., the Court of Appeals in Ward
recently addressed, through dicta, double jeopardy in a factua
context sonewhat simlar to the instant case. In Ward, a
correctional officer argued that "the Secretary of Personnel cannot
suspend himfor an incident and then file charges for renoval based
on “exactly the same incident.'" Ward, 339 Mi. at 349. According
to the officer, the initial suspension and later term nation for

the same infraction violated the so-called principle of



- 13 -

"adm ni strative doubl e jeopardy”" —a principle purportedly enbodi ed
inthe Fifth Anvendnment. 1d. At oral argunent before the Court of
Appeal s, the officer abandoned this constitutional argunent, but
the Court neverthel ess addressed it "for the sake of clarity." 1d.

Ward explained that in U S v. Halper, 490 U S. 435 (1989),
the Suprene Court of the United States concluded that the
government can inpose puni shnment, not only in crimnal proceedings,
but also in civil proceedings. 1d. at 350. Ward further explained
t hat determ ning whether a particular civil sanction constitutes
puni shment within the contenplation of the Double Jeopardy C ause
depends on whether the purpose of the penalty is retribution or
deterrence. Id. (citing Halper, 490 U S. at 448). |If the purpose
is retribution or deterrence, the sanction is a punishnment; if,
however, the purpose is renedial, the sanction is not a puni shnent.
| d.

Appl ying these principles, the Court rejected the officer's
"adm ni strative doubl e jeopardy” argunent, holding that the officer
was not punished within the contenplation of the Double Jeopardy
Clause. 1d. at 350-51. 1In this regard, the Court held:

The Division of Correction, |ike any enpl oyer,
must maintain control over its enployees. To

this end, the Division has established
standards of conduct and published themto its

enpl oyees. The standards would have no
meani ng, force or effect if there were no
penalty for their wviolation. Thus, the

Division has established a system of
progressive discipline. Common sense dictates
that this discipline is inposed to ensure that
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enpl oyees adhere to the established standards
of conduct. | ndeed, the foreword to the
regul ation states that "discipline shall be
progressive in nature and, in conbination with
specific training, shall aim at correcting
i nappropri ate enpl oyee behavior." Because the
discipline is not inposed for the purpose of
puni shent, the principles of double jeopardy
sinply do not apply.

Simlarly, our focus in Johnson involved the nature of the
civil sanction. Therein, we rejected the doubl e jeopardy argunent
of a drunk driving defendant whose driver's |icense had been
admnistratively restricted in advance of his crimnal conviction.

In so doing, we held:

The purpose of [the [|icense suspension
statute] is to protect other drivers on the
road from those who would drive while
intoxicated and to deter those who would
ot herwi se decide to drive drunk. VWi le the
statute is also ainmed at sanctioning the
offending driver, that is not its primry
pur pose. Moreover, the nmere fact that the
suspension of driving privileges may carry the
"sting of punishnent” is immterial. "[C]ases
have acknow edged that . . . even renedial
sanctions carry the sting of punishnent.”

5 "Adm ni strative double jeopardy" was also discussed,
albeit briefly, in Departnent of Pub. Safety & Correctional Servs.
v. Howard, 339 Md. 357 (1995) —a case consolidated for argunent
with Ward. As in Ward, correctional officers asserted that their
removal after their suspension for the sane incident violated
"adm ni strative double jeopardy.” 1d. at 365-66. Also as in Ward,
the officers abandoned the "admnistrative double |eopardy"”
argunent and the Court nevertheless decided to discuss the
argunment . ld. at 366. Utimtely, the Court rejected this
argunment because the officers were not suspended and renoved for
the sane incident. 1d. at 367.



Appel  ant was deprived of a valuable right
when the admnistrative judge issued him a
restricted I|icense. He was not, however,
subject to crimnal punishnent for the sane
of fense under the Doubl e Jeopardy C ause.

Id. at 572-73 (citations omtted).

Wth these fundanental principles in mnd, we turn our
attention to the disposition of the first question presented.
Appel | ee argues that she was subjected to an illegal successive
puni shnment arising out of an illegal successive investigation in
vi ol ati on of double jeopardy. According to appellee, her first
puni shment cane in the formof counselling and the placenent into
her file of the aforenentioned docunents; and her second puni shnent
came in the formof the Chief's final decision to fine her $150.
Al so, according to appellee, she was subjected to an initial
"prosecution” commencing with the first Form 242 and cul m nati ng
with the alleged first punishnment; and was subjected to a
subsequent "prosecution" commencing with the second Form 242 and
culmnating with the Chief's final decision.

Like the correctional officer in Ward, appellee seens to
suggest that double jeopardy protection applies in this case under
the so-called principle of "admnistrative double jeopardy.™
According to appellee, "admnistrative double jeopardy"” is an

"accepted concept” in the |abor law field. In support of this

assertion, appellee has directed our attention to several published
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opinions of arbitrators, wherein "adm nistrative doubl e j eopardy"
was applied to preclude an enployer from twice punishing an
enpl oyee for the sane incident.

For exanple, inInre Gty of Kenosha, 76 Lab. Arb. Rep. 758,
759 (1981), the arbitrator expl ai ned:

In industrial relations, the doctrine of
doubl e jeopardy neans that if an enpl oye [sic]
i's punished for a specific act, he is entitled
to regard such punishnent as final for that
particul ar m sconduct. However, there is
arbitral precedent for a definite suspension
followed by an investigation resulting in
di scharge or the w thdrawal of discipline as
not constituting double jeopardy. Lastly, an
enploye [sic] may not be given a witten
repri mand subsequent to an oral reprimand for
t he sane offense when the oral reprimnd was

intended as a final disposition of the
di sciplinary matter.

(Enphasis added & footnotes to arbitration decisions omtted).
Appel l ee also directs our attention to In re Int'l Harvester Co.,
16 Lab. Arb. Rep. 616 (1951), wherein the arbitrator explained that
he was enpowered to apply the doctrine of double jeopardy even
t hough he was not a crimnal court judge, and stated:

| conclude that if Hall was punished tw ce for

the sanme offense or offenses the second

penal ty nust be set aside.
(Enphasi s added).

The f or egoi ng arbitration opi ni ons not wi t hst andi ng,

"adm nistrative double jeopardy” has not been recognized in

Maryl and, as indeed Ward did not adopt the concept. It nust be

remenbered that Ward's discussion of "administrative double
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j eopardy” was dicta to our analysis in the instant case, however,
it does not nmuch matter whether "adm nistrative double jeopardy" is
an "accepted concept” and a viable principle of Maryland law. This
is because the counselling and the placenent of the docunents in
appellee's file was not punishnent but was nerely renedial
adm ni strative action, and because appellee was not subject to
successi ve prosecutions for the sane of fense.

The counsel ling that appellant received was not puni shnent in
any sense of the word. The purpose of Sterling s counselling in
this case was obviously renedial in nature. The counselling was,
as stated, designed to "prevent a recurrence."” Sterling was not
attenpting to extract retribution fromappellee. Nor was he hoping
to deter other officers fromdriving away from the fuel station
before renoving the nozzle fromtheir cars. |Indeed, the brevity
and informality of Sterling s contenporaneous counselling supports
our view. Under the circunstances of this case, it sinply cannot
be said that Sterling doled out a punishnent. To concl ude
otherwise would lead to the absurd result of elevating to the
puni shment | evel every instance in which a superior brings to his
subordinate officer's attention a shortcomng in the officer's job
performance or suggests to the officer that a better way exists for
carrying out a particular job responsibility.

In addition, Sterling s counselling did not becone puni shnent
merely because he took the time to docunent his discussion with

appellee. 1t is beyond cavil that it is smart managerial practice
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on a nunber of l|evels for an enployer to docunment an enpl oyee's
performance and discussions he has with the enpl oyee pertaining
thereto. This is especially so in the context of |aw enforcenent.
Hol ding that Sterling' s counselling rose to the |evel of punishnent
nmerely because he docunented the counselling would di scourage this
sound practice. Furthernore, it cannot be forgotten that the SIIR
is a routine County-wide report that nust be conpl eted whenever
County property is damaged. Thus, Sterling was adm nistratively
obliged to docunent the steps he took in response to appellee's
acci dent.

Appel l ee retorts, however, that Sterling s counselling was
puni shment because Sterling admnistered it during a LEOBR
investigation. |In this regard, appellee states that "[c]ounselling
alone . . . without an interrogation or investigation or a forma
conplaint or an inquiry does not trigger LEOBR protection.”
Not hing in LEOBR, however, indicates that Sterling' s counselling
was transforned into puni shnent within double jeopardy by the nere
fact that it occurred during a LEOBR investigation. St at ed
differently, appellee has presented no authority to support the
notion that displeasing admnistrative action against an officer
necessarily becones punitive (in the constitutional sense of the
word) when it arises out of, or during the course of, a LEOBR
i nvesti gati on.

Section 728(c) of LEOBR supports our Vview. That section

expressly provides that LEOBR "does not Iimt the authority of the
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chief to regulate the conpetent and efficient operation and
managenent of a | aw enforcenent agency by any reasonabl e neans .

Mb. ANN. Cooe art 27, 8 728(c) (1992). By this subsection, the
Legislature made clear that LEOBR does not encroach upon the
ability of the |law enforcenent agency to conduct its affairs and
operations efficiently and effectively. Resh, 65 Md. App. at 176.
In our view, when appellee informed Sterling of the incident, 8§
728(c) permtted Sterling, as the superior officer, to take the
i medi ate corrective neasure of counselling appellee even though
the incident was al so the subject of a LEOBR investigation.

Appel | ee further contends that the counselling was puni shnent
because it amobunted to an "Oral Adnoni shment” —the first of seven
"Types of D sciplinary Action" under 8§ 27-3 of the Montgonery
County Personnel Regul ati ons. Section 27-3 is incorporated by
reference into the collective bargaining agreenment between the
police union and the Montgonery County Police Departnment. An "O al
Adnoni shnment" is defined under 8 27-3 as "[a] spoken warning or
i ndi cation of disapproval concerning a specific act, infraction or
violation of a policy or procedure that is usually given by the
i mredi ate supervisor and is noted for the record but does not
becone part of an enpl oyee's personnel record.”

In the instant case, appellee did not receive an "Oal
Adnoni shment” when Sterling counselled her. As we explained, the

purpose of Sterling s comrunication was renedial. Wen Sterling
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counsel | ed appell ee he was not giving her a warning or indicating
hi s disapproval of appellee. Rat her, Sterling nerely advised
appel l ee to be nore careful in the future when fueling the cruiser.
Even if Sterling's counselling could be considered an "Oal
Adnoni shrent” (and thus a formof "Disciplinary Action"), we woul d
nonet hel ess hold that Sterling was not adnonishing appellee for
punitive purposes. W caution appellee not to confuse disciplinary
action with punitive action. 1In this case, as in Ward, the two are
not the sane. See, e.g., Ward, 339 Md. at 351 ("Because the
discipline is not inposed for the purpose of punishnment, the
principles of double jeopardy sinply do not apply.").

Simlarly, nothing in the record even renptely suggests that
t he placenent of the docunents in appellee's personnel file was
puni shment. The first docunment —the "Mdtor Vehicle Accident or
Loss Notice" —sinply reflects that appellee drove away fromthe
fuel punp before renoving the fuel hose nozzle and that the repair
estimate was $400. This notice is not a formal adnonishnent,
reprimand, or denerit; nor could it be construed as such. | t
merely reflects an occurrence involving mnor damage to County
property. Appellee has failed to establish that the purpose of
i ncluding this docunent in appellee's file was to puni sh appell ee.

Nor has appellee denonstrated that there was a punitive
pur pose underlying the placenent of the SIITR in appellee's file.

The bare notation "Counseled" on an SIIR wthout anything nore,
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does not denote punishnent. According to WBSTER S NEewWRLD Di CTI ONARY

323 (2d ed. 1982), the definition of "counsel" includes "a nutual
exchange of ideas, opinion, etc.," "discussion and deliberation,™
"advice resulting from such an exchange," "any advice," or to
"recomend. " None of these definitions carries a negative

connotation or even hint at sonething punitive. As we expl ai ned
above, sound managerial practice supports the docunentation of such
incidents. The record unquestionably denonstrates that Sterling
was acting in accordance with this practice when he placed the
i nnocuous SIIR in appellee's file.

The record is equally devoid of any indication that Sterling
was puni shing appellee by placing the first Form 242 in appellee's
file. Wiile we acknowl edge that this docunent indicates that the
i ncident would be investigated, we do not believe that the purpose
of placing this docunment in appellee's file was to puni sh appell ee.
This docunent is clearly intended to serve a formal notification
function. Al signs indicate that furtherance of this function was
the primary reason that this docunent was placed in appellee's
file. Appellee has not denonstrated, nor does the record support,
anything to the contrary.

Along simlar lines, we disagree that the inclusion of these
docunents in appellee's file constitutes a "Witten Reprimand" —
t he second of the seven "Types of Disciplinary Action" under 8§ 27-3
of the Montgonery County Personnel Regul ations. Section 27-3

states that a "Witten Reprimand" is "[a] witten statenent
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concerning a specific act, infraction or violation of a policy or
procedure that is nmade a part of the enpl oyee's personnel record.”
A true leap is required before the docunents in question could be
considered witten reprinmands, as that termis comonly under st ood.
Even if we assuned that the docunents neet the technical definition
of "Witten Reprimnd" under 8 27-3, we would conclude that such
"Di sciplinary Action" is not punitive. Rather, the unchallenged
facts in the record convince us that these docunents were placed in
appellee's file as part of an internal admnistrative record-
keeping function —and not out of a desire to exact retribution
fromappellee or to deter such incidents in the future.

We hold, therefore, that the counselling and inclusion of the
above- di scussed docunentation in appellee's personnel file was not
puni shment under the Double Jeopardy C ause. This hol ding
notw t hstanding, we recognize that it 1is possible that the
coll ection of these docunents in appellee's file mght negatively
reflect upon appellee, and that the counselling m ght have been an
enbarrassing or negative experience for appellee. This negative

i npact on appellee, however, does not transform the action into

puni shnment. In this regard, appellee may have felt the "sting of
puni shnment." As the cases denonstrate, however, the "sting of
puni shnment,"” is not invariably caused by punishment within the

contenpl ati on of double jeopardy principles. Accordingly, we agree
with the County that the "counseling of a police officer and the

recording of that event in the personnel record is nore purely
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renmedi al in purpose than either the sanction of suspension inposed
in Ward or the admnistrative |icense suspension inposed in
Johnson. "

In addition to holding that appellee was not punished within
the contenplation of the Double Jeopardy C ause, we hold that
appel | ee was not successively prosecuted. Appellee has offered no
authority to support her position that a second prosecution
comrenced with the second Form 242. Appellee is assigning too nmuch
significance to the fact that she received two Form 242's
pertaining to the sane incident. W explain.

Qur review of the record indicates that the exchange between
Buchanan and appell ee's representative during the Novenber 2, 1994
tape recorded interrogation is the only place where an expl anation
can be found for why appellee received two Form 242's. Therein,
Buchanan explained that Sterling issued the first Form 242 for
purposes of Sterling's preparation of the SIIR The cl ear
inmplication of Buchanan's explanation is that the scope of
Sterling's investigation was limted to the docunentation of
property damage for the Sl IR whereas Buchanan woul d handle nmatters
beyond that, i.e., the formal discipline of appellee, as part of
his investigation. There is no evidence in the record indicating
anything else to the contrary. Thus, we are not faced wth two
separate and distinct investigations culmnating wth two

adm ni strative dispositions. Rat her, the investigation of the
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nozzle incident was an investigation with tw concerns — the
m ni sterial docunentation of property danmage and the admnistrative
di sciplinary action against an officer. Sterling was responsible
for the former and Buchanan was responsible for the latter.
Appellee has failed to denonstrate why the two cannot

constitutionally co-exist.5

Next, we hold that there was no violation of LEOCBR in this
case. Nothing in LEOBR — expressly or inplicitly — precluded
appellee from being served with a second Form 242 and from
ultimately being fined by the Chief, after having been counselled
and the docunents having been inserted into appellee's file.

As we explained, the placenent of the docunents into
appellee's file was not a final punishnent, but rather was a
legitimte admnistrative step taken during the course of an
ongoi ng investigation. Under 8 728(b)(12) of LEOBR

(i) A law enforcenent agency may not
insert any adverse material into any file of
the officer, except the file of the interna
investigation or the intelligence division,

unless the officer has an opportunity to
review, sign, and receive a copy of, and

6 O course, appellee's double prosecution argunent rests
on the assunption that a LEOBR investigation is tantanount to a
"prosecution,"” as that termis used in double jeopardy analysis.
G ven our view of the nature of the investigation in this case,
there is no need for this Court to address whether this underlying
assunption is correct.



- 25 -

comment in witing upon the adverse material,
unl ess the officer waives these rights.

(1i) A law enforcenent officer, upon
witten request, may have any record of a
formal conplaint nade against him expunged
fromany file if:

1. The | aw enf or cenent agency
i nvestigating the conplaint has exonerated the
officer of all charges in the conplaint, or
determ ned that the charges were unsustai ned
or unfounded, or an adm nistrative hearing
board acquits, dism sses, or nmakes a finding
of not guilty; and

2. 3 years have passed since the
findings by the law enforcenent agency or
adm ni strative hearing board.
Mb. ANN. Copbe art. 27, 8§ 728(b) (1992).
We shall assune wthout deciding that the circuit court
correctly determ ned that the docunentation placed in appellee's

personnel file was "adverse material”" within the meaning of 8§

728(b)(12).7” W shall also assune without deciding that the first

! This assunption is not inconsistent with our holding in
Part |I. Even if the docunentation at issue in this case could be
consi dered "adverse material" because it m ght negatively reflect
on appellee's job performance, the inclusion of such materials in
appel lee's file was not punishnent, as we explained in Part |. In
this respect, not all things adverse are punitive. Cf., Ward, 339
Mid. at 351 ("Because the discipline is not inposed for the purpose
of punishnment, the principles of double jeopardy sinply do not

apply.").

O passing interest is the fact that the Menorandum of
Notification (advising appellee that the aforenentioned docunents
woul d be placed in her file) has an open space (i.e., "( )")
corresponding to the foll owm ng statenent:

The docunentation indicated above nay be
considered "adverse material." A copy is
(continued. . .)
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Form 242 is a "record of a formal conplaint” within the neaning of
sub-part (ii) of this provision.

By obtaining appellee's signature on the Menorandum of
Notification — which advised appellee that the docunents in
gquestion would be placed in her personnel file —sub-part (i) of
t he above provision was satisfied. Consequently, appellee's
superiors were authorized to place the docunents in her file.
Significantly, sub-part (i) contains no prohibition against the
pl acenent of adverse materials in an officer's file during the
course of an investigation. In this regard, sub-part (i) is not
concerned with when adverse docunments are included in an officer's
file so long as "the officer has an opportunity to review, sign
and receive a copy of, and comment in witing upon the adverse

mat eri al Simlarly, sub-part (ii) does not preclude a
record of formal conplaint against an officer frommaking its way
into the officer's file before the formal disposition of the

conmplaint. Thus, LEOBR was satisfied with respect to the inclusion

(...continued)
t herefore attached for your review You may
make witten comments on this material bel ow
or on a separate sheet. Please sign belowto
i ndi cate your receipt of the materials checked
above and return to your conmandi ng officer.

Al t hough the open spaces on the Menorandum of Notification
corresponding to the listings of the "Mdtor Vehicle Accident or
Loss Notice," the SIIR, and the Form 242 contain Sterling's
handwritten check mark, the open space corresponding to the above
statenent is noticeably enpty, i.e., no check mark.
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in appellee's file of any "adverse materials" relating to the
i nci dent .

Furthernore, nothing in LEOBR precludes appellee from being
counsel | ed regarding the nozzle incident at the time that appellee
reported the incident to Sterling or shortly thereafter, even
though the incident had becone the subject of a LEOBR
i nvesti gati on. | ndeed, as we have previously noted, & 728(c)
expressly provides that LEOBR "does not |limt the authority of the
chief to regulate the conpetent and efficient operation and
managenent of a | aw enforcenent agency by any reasonabl e neans .

We view the counselling that occurred during this case (as
well as the placenment of the docunentation in appellee's file
during the course of the investigation) as included in the class of
those adm nistrative actions that LEOBR does not proscribe.

Lastly, wunder the circunstances of this case, neither the
spirit nor the text of LEOBR was underm ned by the issuance of the
two Form 242's. As we have discussed, the nature of the
i nvestigation reasonably explains why two Form 242's were issued in
this case, and the manner in which the investigati on was conducted

did not offend LECBR

CONCLUSI ON

To be sure, reasonable mnds mght differ regardi ng whet her

nmore was made out of this incident than was necessary. There was
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relatively mnor damage to County property and, although the
infraction was obviously careless, it was somewhat understandabl e
under the circunstances of a code 3 energency response.
Nonet hel ess, this was the second tinme appellee pulled away fromthe
punp station w thout renoving the hose nozzle fromher vehicle, and

County policy requires docunentation of incidents involving damage

to County property. The bottom line, however, is that the
Mont gonery County Police Departnent, "like any enployer, nust
mai ntain control over its enployees.” Ward, 339 M. at 350.

Regar dl ess of whether matters were bl own out of proportion, neither
t he Doubl e Jeopardy O ause nor LEOBR was viol ated during the course
of the admnistrative events of this case.

For all of the reasons set forth above, we hold that the
circuit court erroneously determned that appellee was subjected to
an illegal successive punishnment arising out of an illegal
successive investigation — regardless of whether the circuit
court's determnation was based on LEOBR or on principles of double
| eopar dy. Accordingly, we reverse the circuit court, and the

Chief's final decision shall renmai n undi st urbed.

JUDGMVENT OF THE CIRCU T COURT
FOR MONTGOMERY COUNTY
REVERSED.

COSTS TO BE PAI D BY APPELLEE



