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At 6:00 a.m on Novenber 28, just before daybreak on the
opening day of the 1998 deer hunting season, Charles Montgonery
wai ted quietly in the underbrush, near the northern boundary of the
Montgonery famly farmin ljansville. It was to be Charles’s first
deer hunt. He and his adult son Brian, an experienced hunter, had
arrived in darkness to avoid disturbing deer that m ght cone into
t heir range.

As they awaited the official start of the hunting season — at
6:34 a.m, 30 mnutes before sunrise - the Mntgonerys were
surprised to hear other hunters approach the area from the
nei ghboring property. One hunter clinbed into a tree stand that
had been | ocated for many years on the Montgonery property, just
next to where both Mntgonerys renai ned hidden. At approxi mately
6: 15, the Montgonerys decided to | eave the area due to the newy
arrived hunters. Before |eaving, however, Charles Mbontgonery
reached down to massage a | eg cranp.

| medi ately, a shot reported. A shotgun shell grazed Brian's
neck, then pierced Charles’ right armand entered his side. The
shooter was 27 year old Janes Rensburg, Jr. (“Rensburg Jr.”), an
experienced hunter. At the first sight of novenent fromthe brush,
he had taken aimand fired a single shot fromhis position in the
tree stand.

When he realized his mstake, Rensburg Jr. called to his
father, appell ee Janes Rensburg, Sr. (“Rensburg Sr.”), who left his

post in a tree stand on the neighboring property. Along with



others in his hunting party, Rensburg Sr. arrived to find Charles
Mont gonmery bl eeding profusely. Upon seeing the injured
Mont gonmerys, Rensburg Sr. comented, “lI guess that rules out
telling Jame to shoot at the first thing that noves.”

As a result of Rensburg Jr.’s shot, Charles Mntgonmery has
al nrost no use of his right armand shoulder, and only limted use
of his right hand. Charles, his wife Ruth Ellen, and Brian
Mont gonery, appellants, sued Rensburg Sr. and Rensburg Jr. for
negl i gence and trespass. After they settled with Rensburg Jr., the
Mont gonerys continued to pursue their clains agai nst Rensburg Sr.

The Circuit Court for Frederick County granted summary
judgnent in favor of Renmsburg Sr., finding that (1) he coul d not be
liable for negligence because he had no duty to warn Charles
Mont gonmery that they would be hunting in the area that day, or to
prevent his son from shooting the Mntgonerys on their own
property; and (2) he could not be liable for trespass because he
was not hunting on the Montgonery property. The Mont gonerys
contend that both rulings are erroneous.

Thi s appeal presents an issue of first inpression in Maryland,

regarding the negligence liability of a hunter for his hunting

conpanion’s m staken shooting of another hunter. General ly,
hunters are not |liable for the negligent and illegal acts of their
hunti ng conpanions. 1In the circunstances presented here, however,
we shall hold that there were factual disputes material to



determ ni ng whether Rensburg Sr. owed the Montgonerys a specia
duty to take preventive neasures, either by informng them that
they intended to hunt in that area, or by giving Rensburg Jr.
enough information to alert him to the possibility that other
hunters m ght be present that norning. Because the trial court
premsed its grant of sunmmary judgnment solely on its “no duty”
hol di ng, we shall reverse the judgnent on the negligence count, and
remand for further proceedings.

Finding no error in the judgnent on the trespass count,
however, we shall affirmit.

FACTS AND LEGAL PROCEEDINGS

Qur reviewof the sunmary judgnent record necessarily reflects
the facts and inferences that are nost favorable to the
Mont gonerys. See Heat & Power Corp. v. Air Prods. & Chems., Inc.,
320 Md. 584, 591 (1990).

When Rensburg Jr. fired at the Montgonmerys, he was standi ng
and shooting on their property. |In contrast, his father, Renmsburg
Sr., was not. Instead, he was positioned in a tree stand | ocated
on the adjacent Payne property, near its boundary wth the
Mont gonmery property, but about 250 to 400 yards fromhis son. The
ot her nenbers of the Rensburgs’ hunting party also were on the
Payne property.

On the norning of Novenber 28, 1998, the Montgonerys and

Rensburgs were not strangers. Rensburg Sr. had a | ong working



relationship wth Charles Mntgonery's late father, Janmes O
Montgonmery, as well as years of hunting experience on the
Mont gonery property. James Montgonery allegedly |eased hunting
rights to a nunber of different hunters, designating particul ar
portions of the Montgonery property for each. In 1989, Rensburg
Sr. and Janes Mntgonery entered into a witten |ease giving
Rensburg Sr. hunting rights for five years, for the annual sum of
$500. Rensburg Sr. paid in work that he perfornmed on the
Mont gonery property, which was credited against the rent.

According to the Montgonerys, when the Rensburgs’ |ease
expired in 1994, Charles Mntgonery had assuned his father’s role
as the decision maker regarding hunting rights. Charles verbally
granted Rensburg Sr. hunting rights in each of the ensuing years,
t hrough 1997, and Rensburg Sr. continued to pay with his work.

During these years, Rensburg Sr. often brought his son and
ot hers to hunt on the Montgonery property. In fact, while Renmsburg
Jr. was still a mnor, he and his father built the tree stand from
which he eventually shot at the Montgonerys. This stand was
| ocat ed, at the suggestion of Janes Montgonery, near the northern
boundary of the Montgomery property.

According to Charles Mntgonmery, however, as the 1998 deer
hunti ng season approached, he had deci ded not to give Rensburg Sr.
perm ssion to hunt on the Montgonery property. He clainmed that he

made the decision, in part, because there had been reports of



hunti ng al tercations invol ving Rensburg Sr. Rensburg Sr., however,
never spoke with Charles Montgonery about hunting rights for the
1998 deer season. Rensburg Sr. instead had entered into a witten
| ease for hunting rights on the adjacent Payne property, which
covered the 1998 deer season.

Whether, in addition to his right to hunt on the Payne
property, Rensburg Sr. also had a right to hunt on the Montgonery
property is disputed. In his answers to interrogatories,! Rensburg
Jr. asserted aright to hunt fromthe tree stand on the Mont gonery
property that was derived fromhis father’s hunting rights under
the 1989 |ease, which, he alleged, had been renewed for another
five years:

Mr. Remsburg was on the property in question
with the permission of his father, James
Remsburg, Sr. The [Montgomerys], either
directly or through a predecessor, expressly
consented to the presence of Mr. Remsburg on
their property, for purposes of hunting,
pursuant to the written Agreement of Lease,
dated January 7, 1989, and subsequently
renewed for an additional five year term
commencing January 7, 1994 . ] (Enmphasi s
added.)

The Mont gonerys deny that the 1989 | ease was renewed, and t hat
Rensburg, Sr. ever paid any rent for such a renewal. In addition,
they contend that, even if the |ease had been renewed, it never

covered the portion of their property where Rensburg Jr.’s tree

'Rensburg Sr. attached these answers as an exhibit in support
of his notion for summary judgnent.
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stand is | ocated. The 1989 lease |limts hunting rights to a
specific portion of the Montgonery property, which, it states, is
identified in an exhibit incorporated into the |ease. But t hat
exhibit is mssing, and the parties dispute which portion of the
Mont gonery property it referred to.

The Montgonerys assert that the 1989 |ease did not give
Rensburg Sr. hunting rights on the property |located to the north of
Bal | Road, which bisects the Mntgonery property.? I n
“conmmonsensi cal” support, they point out that there are three
resi dences of various Montgonery fam |y nmenbers north of Ball Road,
as well as dairy livestock that would be disturbed by hunting
activity.

Rensburg Sr. counters that the renewed 1989 | ease gave them
perm ssion to hunt anywhere north of Ball Road. He points to
Charles Montgonery's deposition testinmony that he knew that
Renmsburg Sr. was hunting north of Ball Road on the Montgonery
property, and that he was asserting to other hunters that he had a
right to do so, wuntil shortly before Novenber 28, 1998. I n
addi ti onal “commonsensical” support, he notes the | ongstanding

presence of the tree stand near the northern boundary of the

2According to Rensburg Jr.’s interrogatory answers, the
“renewed” | ease was a 1997 docunent that all owed Rensburg Sr. the
right to hunt on portions of both the Payne and the Montgonery
properties, and was entered into by Howard Payne, as | andl ord, and
RFP, Inc., a corporation owed and controlled by Rensburg Sr., and
Mont gonery Farns, as tenants.



property, and the fact that it was built where Janes Montgonery
told themto put it.

The Mont gonerys al so point to ot her evidence that Rensburg Sr.
appreci ated the potential for trouble if his hunting party hunted
out of the tree stand that norning. They point to evidence that
earlier that fall, before this accident, another hunter to whom
Charl es had given hunting rights, reported to Charles Montgonery
that he had encountered Rensburg Sr. on the Montgonery property
whil e he was hunting, to argue that Rensburg Sr. knew he had not
been gi ven exclusive hunting rights for the 1998 deer season.

The Mont gonerys al so argue that Rensburg Sr. understood that
the Montgonerys would not anticipate his hunting party’s presence
on opening day. They contend that on the eveni ng of Novenber 27,
1998, the night before deer season opened, Rensburg Sr. tel ephoned
Charl es Montgonery’s house, but no one was hone.® The Montgonerys
claimthat Rensburg Sr. was calling to ask for the perm ssion to
hunt that he knew he needed but did not have, or at |east to advise

Charles that his hunting party intended to hunt there under a claim

3Al t hough this incident was not alleged in the Montgonerys
conplaint or described in any of the deposition testinony,
affidavits, or interrogatory answers that becane part of the
sumary judgnent record, counsel for both the Montgonmerys and
Renmsburg Sr. agreed in the circuit court and in this Court that
Rensburg Sr. nade this call. W shall consider it to be part of
the summary judgnent record, because *“[f]acts conceded or
stipulated to be true facts” are properly considered in ruling on
a notion for summary judgnent. See Vanhook v. Merchants Mut. Ins.
Co., 22 Md. App. 22, 27 (1974).



of right.

The Montgonerys al so alleged that there is evidence that the
Rensburgs were conpeting for the first kill. They asserted that
Renmsburg Sr. hosted his hunting party overni ght at a cabin that he
built for hunting parties adjacent to the Payne property in
preparation for opening day. They contended that there is
deposition testinony from other nenbers of the hunting party
i ndicating that they discussed where nenbers of the hunting party
woul d be, including that Remsburg Jr. would be in the tree stand,
and that there were “no trespassing” signs on the Montgonery
property. In addition, in their discussion, they allegedly
acknow edged that the hunter who shot the first deer of the season
woul d have “bragging rights.” According to the Montgonerys’
proffer, there was deposition testinony that those bragging rights
seened very inportant to both of the Renmsburgs. The Montgonerys
al so proffered that Rensburg Sr. never nentioned to the hunting
party that he had failed to speak with the Mntgonmerys about
hunting rights for the 1998 season.*

The circuit court held that sunmary judgnment was appropriate
on the Montgonerys’ negligence claim because

inthis particular case, [Rensburg Sr.’s] duty

“The Montgonerys did not establish these allegations and
proffers wth any adm ssi bl e evidence. W include them however,
because the trial court’s grant of summary judgnment was explicitly
premsed on its review of what was “proffered or pled or
presuned[.]” See infra Section |.B. 2.
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would have to arise out of a specia

rel ati onship under Maryland law, and there

just sinmply is no —it’s not a factual matter,

but there’s not any relationship that’'s

proffered or pled or presuned under any theory

in Maryland | aw that would support a finding

of liability there.
The court also held that summary judgnment was appropriate on the
Mont gonerys’ trespass and | oss of consortium clai ns.

The Mont gonerys appeal ed the judgnents on these counts.?®
DISCUSSION
Summary Judgment Standard Of Review
Qur “review of the grant of summary judgnment involves the

determ nation of whether a dispute of material fact exists, and
‘“whether the trial court was legally correct.’” Taylor v.
NationsBank, N.A., 365 Md. 166, 174 (2001)(citations omitted). “In
reviewi ng the grant of a summary judgnent notion, we are concerned
wi th whet her a di spute of material fact exists and, if not, whether
the novant is entitled to judgnent as a matter of |aw.” Matthews
v. Howell, 359 Md. 152, 161 (2000). *“If the case presents a clear
| egal issue, which does not require the trial court to resolve
notive, intent, credibility, or disputed facts and i nferences, then
the court may determne liability as a matter of |law on a notion

for summary judgnent. W review de novo the trial court’s |ega

conclusion that a defendant is entitled to summary judgnent.”

*They did not appeal summary judgnents on other counts of
their conplaint for negligent entrustnent and “joint enterprise.”
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Fagerhus v. Host Marriott Corp., 143 M. App. 525, 535, cert.
denied, 369 Md. 572 (2002).

I.
Negligence

To establish negligence, a plaintiff nmust show "(1) that the
def endant was under a duty to protect the plaintiff frominjury,
(2) that the defendant breached that duty, (3) that the plaintiff
suffered actual injury or loss, and (4) that the loss or injury
proximately resulted from the defendant's breach of the duty."
Muthukumarana v. Montgomery County, Nos. 83, 84, Sept. Term 2001,
805 A.2d 372, 2002 M. LEXIS 561, *50 (Ml. filed Aug. 26,
2002) (quotation marks and citations omtted). Because sunmary
j udgnent on the Montgonerys’ negligence claimwas prem sed solely
onthe circuit court’s ruling that Remsburg Sr. did not have a duty
to the Montgonerys, either to control the hunting conduct of his
son or to warn the Montgonerys of his presence, our review focuses

solely on the threshold el enent of duty.?®

*W do not address whether Rensburg Jr.’s negligent and
illegal conduct was a “supercedi ng” or “interveni ng” cause, because
the circuit court did not rule on that question. See MI. Rule 8-
131(a); see also Lovelace v. Anderson, 366 M. 690, 695 (2001)(in
appeal s fromgrants of summary judgnment, Maryl and appel |l ate courts
general |y consider only those grounds cited by the trial courts as
the basis for its ruling). W note, however, that this is not a
defense to the duty el enent of negligence, but rather an entirely
separate defense to the causation elenent. See, e.g., Jubb v.
Ford, 221 M. 507, 513-14 (1960) (whether other drivers also were
negl i gent and whet her their negligence was a concurring cause of a
three vehicle traffic accident were jury questions relating to the
causation el enment of negligence).

(continued. . .)
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In reviewing the propriety of the summary judgnment on the
negli gence count, we are faced wth a series of related duty
I ssues. In Part A of this section, we summarize the parties’
argurments in light of the legal issues and the record. In Part B
we address two threshol d procedural concerns raised in the parties’
briefs: (1) whether the existence of a tort duty was a question of
law for the court or a question of fact for the jury, and (2)
whet her sunmary judgnment was appropriate due to the Montgonerys’
failure to present any evidence in defense of the notion. |In Part
C, we review and apply |l essons fromthe fewreported Maryl and cases
involving hunting liability issues, and froma W sconsin case that
we find anal ogous to this one. |In Part D, we consider and reject
the Montgonerys’ alternative argunents in favor of establishing a
broader “duty per se” on Rensburg Sr

A.
The Parties’ Duty Arguments

“INJegligence is a breach of duty owed to one, and absent t hat
duty, there can be no negligence.” Ashburn v. Anne Arundel County,
306 Md. 617, 627 (1986). “[T]here are a nunber of variables to be

considered in determning if a duty exists to another,” including

6. ..conti nued)

For simlar reasons, we do not address whether, in the
particul ar circunstances presented by this case, the Montgonerys
were contributorily negligent in failing to alert the Rensburgs to
their presence. Although the Rensburgs raised this issue in their
answer, the trial court did not reach it in ruling on the notion
for sunmary judgnent. See MI. Rule 8-131(a); Lovelace, 366 Ml. at
695.
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“the foreseeability of harm to the plaintiff,
the degree of certainty that the plaintiff
suffered the injury, the closeness of the
connecti on between t he defendant’s conduct and
the injury suffered, the noral blane attached
to the defendant’s conduct, the policy of
preventing future harm the extent of the
burden to the defendant and consequences to
the community of inposing a duty to exercise
care with resulting liability for breach, and
the availability, <cost and preval ence of
i nsurance for the risk invol ved.”

Id. at 627 (quoting Tarasoff v. Regents of Univ. of Cal., 551 P.2d
334, 342 (Cal. 1976)) (enphasi s added).

“Inherent . . . in the concept of duty is the concept of a
rel ati onship between the parties out of which the duty arises.”
Rosenblatt v. Exxon Co., U.S.A., 335 Ml. 58, 77 (1994). The reason
for this limtation on negligence liability is that “‘[t]here is
normal Iy much | ess reason to anticipate acts on the part of others
which are . . . nerely negligent, and this all the nore true where,
as is usually the case, such acts are crimnal.’” Valentine v. On
Target, Inc., 353 Md. 544, 552 (1999)(citation omtted).

“The general rule is . . . that a private person is under no
special duty to protect another from crimnal acts by a third
person, in the absence of statutes, or of a special relationship.”
Scott v. Watson, 278 Ml. 160, 166 (1976).

“There are, however, . . . situations, in
whi ch either a special responsibility resting
upon the defendant for the protection of the
plaintiff, or an especial tenptation and

opportunity for crimnal msconduct brought
about by the defendant, will call upon himto
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t ake precautions against it.
See Valentine, 353 Md. at 552-53 (citation omtted).

The Mont gonerys’ negligence clai magai nst Remsburg Sr. rests
on their contention that he had a special duty to take measures
that woul d have prevented this accidental shooting. In effect,
t hey argue, Rensburg Sr. was negligent in failing either to control
his son or to warn them of his presence. In this respect, the
Mont gomerys’ duty argunent against Rensburg Sr. is inextricably
tied to the negligent and illegal conduct of Rensburg Jr. To
understand the Montgonerys’ claim against Rensburg Sr., then, we
must first review their conplaints against Rensburg Jr.

1.
The Illegal Shot

The Mont gonerys poi nt out that Rensburg Jr.’ s shot was il |l egal
in three critical respects.
First, Remsburg Jr. did not have a hunting license.’ Maryl and

| aw prohi bits a person fromhunting or attenpting to hunt “gane .

mamal s in the State without first having procured either a
resident or nonresident hunter’s license.” M. Code (1974, 2000
Repl. Vol ., 2001 Cum Supp.), 8 10-301(a) of the Natural Resources

Article (“NR"). To hunt deer, a hunter also nust “obtain the

This was admtted in the course of summary judgnent
proceedi ngs. The conplaint alleged that Renmsburg Jr. apparently
was crimnally charged with negligent hunting, hunting wthout a
permt, and hunting at night, and that he pleaded qguilty to
negl i gent hunting and hunting at night.
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appropriate individual hunting stanp.”® NR § 10-308(a).

To qualify for a hunting license, hunters nust “produc[e] a
certificate of conpetency” in firearns and hunting safety. See NR
8 10-301.1(a)(1)(ii). The Departnent of Natural Resources wll
issue a certificate of conpetency and safety only to hunters who
successfully conplete a prescribed course of instruction. See NR
8§ 10-301.1(b). To obtain a license, each hunter also nust sign a
statenment that says: “l understand that this hunting |icense does
not of itself permt ne to hunt on private property, and if | do so
wi t hout perm ssion of the owner, | may be subject to a fine.” NR
8§ 10-301(e). Wil e hunting, each hunter nust have his or her
i cense, and nust show it upon denmand of a Natural Resources police
officer or the owner of the property. See NR 8§ 10-306; § 10-
411(c).

Second, the Montgonmerys claim Remsburg Jr. was hunting on
their property without their permission or knowledge. Under
Maryland law, hunters in Frederick County “may not enter or
trespass upon |and owned by another person for the purpose of
hunting deer on the land with gun [or rifle] . . . wthout first
securing the witten pernmission of the landowner[.]” NR § 10-

411(c). Doing so is a m sdeneanor crimnal offense. See NR § 10-

8Under Maryland law, “[t]here are . . . 3 seasons to hunt
deer,” based on different weapons: bow hunting, firearns, and
nmuzzl e | oader. See Md. Code (1974, 2000 Repl. Vol., 2001 Cum
Supp.), 8 10-415(a) of the Natural Resources Article.
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411(d).

In his deposition, Rensburg Jr. testified that he did not know
on whose property the tree stand was | ocated. He clai ned, however,
that the tree stand was situated in that position on the advice of
James O. Montgonery, and that he and others built it nore than five
years before the incident. \Wien asked why he was hunting there
t hat norni ng, Rensburg Jr. clainmed that he had a right to “hunt out
of [his] stand,” as he had been doing “for 15 years.”

Since Rensburg Jr. asserted in his answers to interrogatories
that his hunting rights derived solely fromhis father’s hunting
rights, we assune for purposes of this appeal that he was hunting
illegally on the Montgonmerys’ property and that Renmsburg Sr. caused
himto do so by failing to advise him that he did not have the
Mont gonerys’ perm ssion. We al so assune that Rensburg Sr. knew
that his son was hunting illegally on the Montgonery property, and
that Rensburg Jr. was doing so under the m staken belief that the
Mont gonmerys had gi ven such perm ssion.

Third and |ast, Remsburg Jr. fired before the season
officially started. Maryland |law prohibits nighttine hunting of
deer, which is defined as “the tinme begi nning one-half hour after
sunset and endi ng one-hal f hour before sunrise the follow ng day,
as published in the Departnent’s hunter’s guide[.]” See NR 8§ 10-
101(1), 8 10-410(b). According to that publication, the official

start of the 1998 season for firearmhunting of deer was 6:34 a.m
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on Novenber 28. Rensburg Jr. admts that he fired too early, at
approximately 6:15 a.m Thus, it is undisputed that his shot was
too early to be |egal.

2.
Special Duty

Because the shot that Rensburg Jr. fired at the Montgonerys
was at | east doubly, and possibly triply, illegal, Rensburg Sr. had
no duty to protect the Montgonerys from Rensburg Jr. unl ess he had
a special duty to them “[S]pecial duties ‘arise out of specia
relations between the parties, which create a special
responsibility, and take the case out of the general rule”
limting negligence liability to crime victins. Fried v. Archer
139 Md. App. 229, 246 (2001), arff’d sub nom. Muthukumarana v.
Montgomery County, Nos. 83, 84, Sept. Term2001, 805 A 2d 372, 2002
Mi. LEXIS 561 (Ml. filed Aug. 26, 2002)(quoting Restatement
(Second) of Torts 8 314A cnt. b (1965)).

A special duty “may be established in a nunber of ways: (1) by
statute or rule, (2) by contractual or other private relationship,
or (3) indirectly or inpliedly by virtue of the relationship
between the tortfeasor and a third party[.]” Bobo v. State, 346
Md. 706, 715 (1997)(citations omtted). Thus, absent a statute or
one of these special relationships, there is no private duty to
control the illegal or negligent conduct of a third person so as to

prevent him from causing physical harm to another. See Furr v.
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Spring Grove State Hosp., 53 M. App. 474, 482, 488-89
(1983) (adopti ng Restatement 8§ 315).

The Mont gonerys assert that all three of the potential sources
of special duty were present in this case. Specifically, they
claimthat Rensburg Sr. had a special duty based on (1) Maryland’ s
hunting laws, (2) the long course of contractual dealing between
Rensburg Sr. and t he Mont gonerys, and (3) Rensburg Sr.’ s | eadership
of the hunting party. Wth respect to the latter two
“rel ati onshi p” bases for a special duty, they argue that

the clear inference fromthe undisputed facts
and the disputed facts is that [Rensburg Sr.]
has a sufficient relationship to [the
Mont gonerys] and control over the hunting
conducted by his son to create a duty to the
[ Montgonerys] to warn and to take reasonable
actions to assure their safety from hunting

accidents, such as the subject one.

B.
Threshold Concerns

Bef or e addressi ng the parties’ substantive argunents regardi ng
Rensburg Sr.’s duty to the Montgonerys, we nust resolve two
t hreshol d concerns raised by the parties.

1.
The Duty Decision

The Montgonerys argue that the circuit court erred “in
determ ning that the exi stence of a special relationship [creating
a tort duty] was an issue of |aw,” because that issue “is a matter
of factual determnation to be decided by the trier of fact[.]”
They assert that “if there is any set of facts on which the

17



‘special relationship’ could be found by a reasonable jury, the
i ssue shoul d have been hel d over for trial.” Renmsburg Sr. responds
that “[t]his statement of the law is incorrect,” because “the
exi stence of a special relationship is a question of |law that the
court takes into consideration when determning if a duty exists.”

"A tort duty is 'an expression of the sum total of those
consi derations of policy which lead the law to say that the

plaintiff is entitled to protection. Eisel v. Bd. of Educ. of
Montgomery County, 324 Ml. 376, 385-86 (1991)(citations omtted).
Wien there is no dispute regarding the facts material to
determ ni ng whet her the defendant had a special duty arising from
a special relationshipwththe plaintiff, and no di spute regarding
the inferences fromthose facts, the exi stence of a special duty in
tort is purely a question of law for the court to decide. See
Muthukumarana, 2002 Md. LEXI S 561, *26-33; Valentine, 353 M. at
549; Bobo, 346 Ml. at 716. Thus, the question of whether Rensburg
Sr. had a duty to the Montgonerys ultimately is one that the court
nmust decide as a matter of |aw

Neverthel ess, the court may not usurp the role of the jury in
the course of determ ning whether a special duty exists. As we
recently explained, if there are any disputed facts or inferences,
and if any of those disputed facts or inferences are material to

determining whether a special relationship exists, then those

di sput es nust be resol ved before the court can deci de whet her there
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is a special duty.

“[T]he existence of duty may depend on
prelimnary questions that nust be determ ned
by the fact finder.” . . . “It is for the
court to determne, as a matter of |aw, what
characteristics rmnust be present for a
relationship to give rise to a duty the breach
of which may result in tort liability. It is
for the jury to determ ne whether the facts in
evidence establish the elenments of that
rel ati onshi p. Thus, the jury decides the
guestion of duty only in the sense that it
determ nes whether the proofs establish the
el ements of a relationship which the court has
al ready concluded give rise to a duty as a
matter of |aw.”

Sterling v. Johns Hopkins Hosp., No. 398, 802 A 2d 440, 445 n.7,

2002 Md. App. LEXIS 118, *13 n.7 (filed July 1, 2002)(citations

omtted). See also Muthukumarana, 2002 M. LEXIS 561, *32
(“because there was no dispute as to the material facts . . . , it
was proper for the . . . courts to determne, as a matter of |aw,

whet her a special relationship existed’); williams v. City of
Baltimore, 359 Md. 101, 150 (2000) (“when a dispute of nmaterial fact
exists, . . . the determination as to whether a specia
relationship exists lies with the trier of fact”).

Here, the trial court ruled that Rensburg Sr. had no duty to
t he Mont gonmerys because there was “not any relationship . . . that
woul d support a finding of liability[.]” The court therefore
applied the correct “special rel ationship” standard for determ ning
Rensburg Sr.’s duty. As we see it, the problemwth the court’s

ruling is that it resolved disputed facts in doing so. W discuss
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that error in Section |.C.

2.
Adequacy Of The Montgomerys’ Summary Judgment Defense

Rensburg Sr. urges us to affirmthe circuit court’s summary
judgnment because the Montgonerys failed to adequately defend his
notion. He points out that they sinply rested on the allegations
and argunment in their conplaint and pleadings, wthout citing to
adm ssi bl e evidence to support their contention that a dispute of
material fact existed.

Al t hough we agree that the Mntgonerys did not proffer an
affidavit or any other adm ssible evidence in defense of the
nmotion, that failure alone does not justify the grant of sunmary
j udgnent . Non- conpliance with sumrmary judgnent rules does not
require judgnment in favor of a party who clearly is not entitled to
prevail as a matter of |law. See Dudley v. Montgomery Ward & Co.,
255 Md. 247, 254 (1969). As the party seeking summary judgnent,
Renmsburg Sr. had a threshold burden of establishing the facts
necessary for the court to determne that he did not have a speci al
duty to the Montgomerys. See, e.g., Sterling, 2002 Md. App. LEXI S
118, *9 (“The noving party bears the burden of establishing the
absence of a genuine issue of material fact”). The circuit court’s
observation that “there’s not any relationship that’s proffered or
pled or presuned under any theory in Maryland law that would
support a finding of liability” reflected its determ nation that

Renmsburg Sr. had satisfied that burden, even if every allegation
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made by the Montgonerys in their pleadings and proffers, and every
presunption of |law were to be construed in their favor.

It is this rationale that we nmust review. Qur task on appeal
is to consider the sane material that the circuit court consi dered,
and to decide the sane | egal issue that the circuit court deci ded.
See Heat & Power, 320 Md. at 591-92. Accordingly, we, too, exam ne
everything that was “proffered or pled or presuned” by any party to
determ ne whether the circuit court’s ruling was “legally correct.”
See id. at 592.

As we explain in Section |I.C, we conclude that it was not,
primarily because there are disputed facts and i nferences rai sed by
the deposition testinony, interrogatory answers, adm ssions, and
stipulations offered by Rensburg Sr. hinself. Thus, the summary
judgnent record was not sufficient to establish that Rensburg Sr.
was entitled to judgnent as a matter of |law, and the Montgonerys
were entitled to rely on the inadequacy of that record as grounds
for their defense of his notion.

C.
Remsburg Sr.’s Duty To The Montgomerys

1.
Lessons From Maryland Hunting Cases

Al t hough neither the parties nor the circuit court revi ewed
Maryl and hunting cases, we find sonme helpful, although not
di spositive, lessons inthem CQur research reveal ed three reported

hunting liability cases in Miryland, the nobst recent of which
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i nvol ved an acci dental shooting.

In wood v. Stotski, 148 Md. 508 (1925), a |andowner ordered
the plaintiff’s dogs to be shot and killed after the plaintiff and
others trespassed on his property at night, in pursuit of a
raccoon. The plaintiff professed that they were “nerely exercising
t he dogs without any intention of killing or capturing the raccoon
pursued,” given that “the |awful season for such hunting had not
yet begun[.]” Id. at 510. There was, however, a history of
illegal hunting disputes between the | andowner and the plaintiff.
That night, the |andowner and his son ordered the plaintiff’s
hunting party to | eave the property, “and they, in fear, put their
lights out and hid in the swanp[.]” Id. When the | andowner
di scovered that the dogs were still on his property, he instructed
his son to shoot them

The trial court directed a verdict for the | andowner, ruling
that the shooting was a justifiable exercise of reasonabl e force.
The Court of Appeals reversed, “conclud[ing] that the question
shoul d have been left to the jury for their decision.” 1d. at 509.
The Court reasoned that, although “[a] | andowner is not required to
provide a hunting ground . . . for his neighbor and the nei ghbor’s

dogs,” the question of whether this was a justified shooting was a
matter for the jury because the reasonabl eness of the |andowner’s
actions could not be determned as a matter of |aw See id. at

510-11.
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| N Baker v. Howard County Hunt, 171 Md. 159 (1936), a property
owner sued the local fox hunting club, seeking to enjoin the
repeated trespasses of its huntsman and his hounds. The Court of
Appeal s, noting that “the rights of the fox-hunter are subordi nate
tothe rights of the | andowner,” held that the trial court erred in
denying the injunction because the club and the huntsman were
“under a duty to so control the hounds as to prevent further
trespass.” See id. at 168, 172. It reasoned that, just as “if the
hunter hinself goes on the |ands of another against the owner’s
will, heis atrespasser,” sotoo, if the hunter know ngly “send[ s]
dogs on the land of another in pursuit of gane . . . or hunt[s]
themin a nei ghborhood when [ he had] reason to know that the chase
will probably take them over | and on which they have no right to
go,” the hunter nmay be enjoined fromfuture trespass. See id. at
168- 69.

In Hooper v. Mougin, 263 M. 630 (1971), a hunter who
negligently shot in the direction of his hunting party chall enged
a substantial jury verdict in favor of his hunting guide, who | ost
an eye in the accident. The Court of Appeals held that the guide
had not, as a matter of |aw, assuned the risk of being shot, nerely
because he was engaged i n a dangerous occupation or activity. See
id. at 635. To the contrary, the trial court properly had
Instructed the jury that the guide had assuned “only normal and

average risks,” rather than “all risks.” See id. at 638. The

23



Court explained that persons engaged in dangerous occupations or

activities assurme[] only those risks which nmight reasonably be
expected to exist, and, if by some action of the defendant, an
unusual danger arises, that is not so assuned.’” Id. (quoting Bull
Steamship Lines v. Fisher, 196 Md. 519, 526 (1950)) (enphasi s added
i n Hooper). Follow ng a M nnesota case involving a simlar hunting
accident, the Court concluded that “‘*[h]Junting does not inherently
i mpute knowl edge of any and all nonmentary or specific acts of
negligence of a hunting partner.’” Id. at 638-39 (quoting Ganser
v. Erickson, 156 N.W2d 224, 226 (Mnn. 1968). Thus, al t hough
hunting is “‘risky and attended with al nost self-defining risk,"”
hunters do “‘not necessarily assune the risk of being shot

merely by going hunting|.] Id. at 639 (quoting Ganser).

O these three cases, Baker and Wwood materially differ from
this case because neither involved an accidental shooting. Only
Hooper addressed a hunter’s negligence liability for a hunting
acci dent. But Hooper also differs from this case because it
involved the liability of the shooter, rather than the liability of
anot her nmenber of the shooter’s hunting party. Thus, none of these
three cases directly addressed the negligence liability of a hunter
for the negligent and illegal shot of a hunting conpanion.

Despite these distinctions, all three cases offer sone

instructive lessons. Fromall three, we |learn that hunters owe a

duty of care to the people and property they encounter while they
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are on the hunt. From Hooper, we learn that hunters are held to
the well-established standard of objectively reasonabl e conduct,
and that the issue of whether a hunter acted reasonably is a jury
gquestion when there are factual disputes bearing on that
determ nation. From Baker, we learn that in sonme circunstances a
def endant nay be hel d responsible for harminflicted by associ ates
hunting under the defendant’s nane, i.e., the hunt club was
enj oi ned due to the property damages caused by its huntsman and his
hounds. From wood, we learn that the question of whether a
particul ar shot was reasonable may be a matter for the jury, i.e.

whet her the | andowner could be held liable for instructing his son
to shoot the dogs was a jury question.

Nevert hel ess, these | essons do not provide an adequate | ega
foundation for determning Rensburg Sr.’ s liability in this case.
Looking for a conparable case addressing the liability of one
menber of a hunting party for the negligent and illegal shot of
anot her nenber, we di scovered an anal ogous case outside Maryl and.
We turn to it for guidance.

2.
Lessons From Wisconsin

In Kramschuster v. Shawn E., 565 N.W2d 581 (Ws. Ct. App.
1997), the Court of Appeals of Wsconsin considered the grant of
summary judgnment in favor of Donald McC elland, the head of a deer
hunting party. MCdelland planned a hunting trip for the opening
day of deer hunting season. He invited two mnors, including 15
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year old Shawn E., a tenth grader who had conpleted hunter
education and firearm safety courses, had hunted “numerous tines”
(including by hinself), and was |icensed and legally “permtted to
hunt wi thout adult supervision.” Id. at 583.

After spending the night at a cabin on property that
McCl el l and owned, the three set out in the dark for the adjacent
property. Al though McC elland did not own or |ease that property,
they planned to hunt there that norning. When they arrived,
“MCelland told Shawn where to sit, where the McC el | ands woul d be
| ocated and sone generalized suggestions as to Shawn’s field of
fire so as to drive the deer toward the McCellands in the event
Shawn missed the deer.” 1d. MCdelland, however, did not tell
Shawn about a nearby path “that was used by other hunters seeking
access to nearby hunting areas,” nor did he tell Shawn “to wait for
the official start of hunting season in that area or for sufficient
light before firing his gun.” I1d.

“Wiile it was still dark and before the official start of the

hunti ng season, Shawn observed what he believed to be a group of

deer. . . . but was in fact a group of hunters, which included
Al'l en Kranmschuster, walking up the trail.” 1d. Shawn “fired his
weapon,” killing Kranmschuster. Id. H's widow sued Shawn, his

insurer, and McC elland. The trial court granted sunmary judgnent
in favor of MCelland, on the ground that he had no duty to

Kranschuster, and that there was no evidence of MO ell and’ s causal
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negl i gence.

On appeal, Ms. Kranmschuster argued that (1) McCdelland had a
duty to instruct Shawn about hunting rules against shooting too
early and wi thout adequate visibility; and (2) “MCelland had a
duty to supervise Shawn as a nenber of his hunting party.” 1Id. at
585. She al so suggested “that MCelland actively msled Shawn
i nto shooting before the official start of the season and induced
t he erroneous belief that no one else would be in the area.” Id.
Rejecting all these argunents, the Wsconsin appellate court
affirmed the judgnent because “there was no duty owed by
MClelland[.]” 1Id. at 583.

The court first considered “whether an adult hunter, who is
not the child s parent, has a duty to supervise or instruct a
fifteen-year-old certified and experienced hunter who is a nenber
of the adult’s hunting party.” 1d. at 584. It “answer[ed] that
guestion under the facts of [that] case in the negative because .

it was not reasonably foreseeable that Shawn would flagrantly

violate hunting rul es he knew and understood.”® Id.

°The Kramschuster Court applied what it acknow edged was
Wsconsin's mnority view of tort duty based on foreseeability
al one.

Wsconsin's law of duty follows the mnority
view in the well-known case of Palsgraf v.
Long Island R.R. Co., [162 NE 99 (NY.

1928)] . . . . “The duty of any person is the
obligation of due care to refrain fromany act
which will cause foreseeable harm to others

(continued. . .)
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The Kramschuster Court

that McClelland had a duty,

ensure

specifically rejected the contention
as the head of a hunting party, to

that an independent nenber of his party conplied with

fundanmental hunting safety rules, by giving pre-hunt instructions.

In retrospect, adnonitions about adequate
light and adequate field of vision before
shooting nmay have averted this tragedy. At
the time in question, there were a nyriad of
ot her hunting safety rules that may al so have
come into play and could, wunder different
facts, j ust as easily have supported
al I egati ons of negligence against MC ell and.
. The failure to reiterate basic hunting
rules to an i ndependent nenber of the hunting
party does not create a foreseeably
unreasonabl e risk of injury to another person
under these facts. Because of his experience
i n hunting and education in firearmsafety and
because there was no understanding either
expressed or inplied that MCelland would
instruct Shawn in regard to hunting safety
regul ati ons, we conclude that Mdelland had
no duty to so instruct prior to the
conmencenent of this hunt.

Id. at 584-85.

°C...continued)

even though the nature of that harm and the

identity of the harmed person . . . is unknown
at the tine of the act.” . . . A person only
has a duty to. . . act when it is foreseeable
a harmwoul d otherwi se result. Foreseeability
is not all inclusive but is tenpered by what

can reasonably be foreseen by the defendant.

Kramschuster v. Shawn E., 565 N W2d 581, 583-84 (Ws.

1997)(citations omtted).

. App.

Maryl and does not determ ne duty based

solely on foreseeability. See, e.g., Ashburn v. Anne Arundel

County,

306 Md. 617, 628 (1986)(“The fact that a result my be

foreseeabl e does not itself inpose a duty in negligence terns”).
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Simlarly, the Wsconsin court also rejected the contention
that MO elland had a duty to supervise Shawn during the hunt.

We see no basis for such a claim Shawn was a
menber of a hunting party consisting of three
persons, one of whom was a twelve-year-old
child. Wiile the three were nenbers of the
same hunting party, MOCelland accepted no
responsibility of supervision by nerely
inviting David and Shawn to join themin the
hunt . He was |ike any experienced hunter
responsi ble for his own conduct w thout any
duty of supervision being inposed by | aw or by
the facts of this case upon any other nenber
of the hunting party. While the law may inply
a duty of supervision when the experience, age
or other factors of a child s engaging in a
hunt may  suggest such supervision is
necessary, those are not the facts of the case
before us. W conclude that McC el l and had no
special duties of supervision, control or
responsi bility over Shawn because of Shawn’s
experience and certification as a hunter
authorized by |law to engage in the hunting of
deer.

Id. at 585.

Addressing Ms. Kranschuster’s alternative suggestions that
McClelland mght be liable for “actively [m sleading] Shawn into
shooting before the official start of the season” or “induc[ing]
the erroneous belief that no one else would be in the area,” the
W sconsin Court of Appeals concluded that “these inferences, if
proven, would state a claimfor negligence[.]” Id. It therefore
proceeded t o exam ne t he pl eadi ngs and record evi dence to determ ne
whet her summary judgnent was warranted on such clainms. See id.

The court found

that the <clainms of active negligence by
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McC elland [were] not supported by the
evi dence of record. The record does not show
that McClelland ever told Shawn that there
woul d be no other humans in the area. Even if
McCl el l and had made such a statenent, Shawn
had seen other people in the area and was
aware that the trail could be utilized by
ot her hunters. Therefore, Shawn could not
have reasonably relied on any statenent that
no hunans woul d be in the area.

The evidence also does not support any
suggestion that Mdelland communicated to
Shawn a time to start shooting. Shawn had
I ndependent |y, al though incorrectly, concl uded
what tine the hunting season began in his area
and admittedly shot before the start of the
season, as he believed it to be. Therefore,
there is no evidence that McClelland actively
I nduced Shawn to fire before it was safe.

Id.
3.
Applying Kramschuster’s Lessons
W find Kramschuster persuasive, though we reach a different
result given the factual differences in this case. | ndeed, we

shall apply the Kramschuster Court’s general principles limting
the liability of hunters for the negligent and illegal acts of
their hunting conpanions, but ultimtely conclude that this case
illustrates when the decision as to whether a hunter has stepped
out si de the safe harbor of those limtations cannot be resol ved as
a matter of |aw

First, we agree with the Wsconsin court that the organizer
and | eader of a hunting party does not assune, as a natter of |aw

by virtue of that role, a duty to instruct all the independent

30



hunters in the party about basic hunting safety rules, including
when shooting | egally may begin. Second, we agree that the head of
a hunting party generally does not have a duty to supervise
i ndependent nenbers of the party during the hunt. Third, we agree
that a nenber of the hunting party who does nothing to actively
encourage another to take an illegal or negligent shot has no duty
to the person hit by that shot. Fourth, we agree that a nenber of
a hunting party who does not induce another hunter to reasonably
believe that no other hunters wll be in the vicinity has no duty
to the shooting victim

Neverthel ess, we conclude in this case that there were
di sputed facts and i nferences that, when resolved in favor of the
Mont gonerys, shoul d have prevented the court fromentering sunmary
judgnent in favor of Rensburg Sr. We explain, using these duty

limtations as the basis of our discussion.

a.
Duty Of Head Of Hunting Party
To Instruct

The Mont gonerys argue that, as the head of the hunting party,
Rensburg Sr. had a duty to protect them by controlling Rensburg
Jr.’s illegally early hunting on the Montgonerys’ property. e
di sagr ee.

Rensburg Jr., like Shawn in Kramschuster, was an i ndependent
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and experienced hunter, in that he was an adult with many hunti ng
trips in his past. But unli ke Shawn, Rensburg Jr. was not a
| i censed hunter, and there was no evidence in the summary judgnent
record that he had taken any of the hunting and firearm safety
courses required to obtain a Maryland hunting |icense.?

The Kramschuster Court explicitly based its presunption that
Shawn knew both hunting safety | aws against hunting at nighttine
and hunting safety practices against shooting in inadequate |ight
conditions, on the fact that he was a l|icensed hunter who had
conpleted all the hunting and firearmsafety training necessary to
obtain that hunting |icense. See id. at 584-85. Here, absent any
evidence that Rensburg Jr. had been certified and trained in
hunting and firearns safety, we cannot nake the same presunption
that he knew that he could not and should not shoot before 6:34
a.m that norning.

By itself, however, the blank record regardi ng Rensburg Jr.’s
certification and training is not sufficient to prevent sunmary
judgnment, when there is evidence that Rensburg Jr. was an
experienced hunter, wth approximately 550 hunting trips. |ndeed,
t he Mont gonerys agreed that Rensburg Jr. is an experienced hunter.

Li ke Shawn in Kranmscuster, then, Rensburg Jr. was an undisputedly

W6 do not address or decide whether, under Maryland |aw, a
hunter with the sane qualifications as 15 year old Shawn coul d be
consi dered an “i ndependent” hunter whomthe head of a hunting party
woul d have no duty to instruct or supervise.
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seasoned hunter who hunted w thout supervision. In these
ci rcunst ances, Rensburg Sr.’s status as putative head of the
hunting party could not create a duty to instruct Rensburg Jr.
regarding “legal hunting time.”*

b.
Duty To Use Due Care In Dealing With Hunting Companion

W reach a different conclusion on the question of whether
there was enough evidence to raise an inference that Rensburg Sr.
breached a duty of care to the Montgonerys, by inducing Rensburg
Jr. to believe that no other hunters would be in the vicinity of
the tree stand. W expl ain.

Al'l hunters have a duty to use reasonable care toward owners
and users of the |and where they hunt. See Kramschuster, 565
N. W2d at 583-85. As a general principle, then, a hunter has a
duty to refrain from®“actively negligent” conduct that foreseeably
endangers owners and users of the | and where they are hunting. For
exanpl e, as the Kramschuster Court recogni zed, hunters cl early have

a duty to refrain from instructing, assisting, or urging other

menbers of their hunting party to fire illegal or obviously
negligent shots. |[If one hunter commands or explicitly encourages
a hunting conpanion to fire an illegally early shot into the

darkness, that |ack of due care cannot be excused nerely because

Un light of this record, we address neither the question of
whet her Renmsburg Sr. could be found to be the head of the hunting
party, nor what, if any, duties that status mght entail.
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the hunting conpanion actually pulled the trigger. cf., e.g.,
wood, 148 Md. at 511-12 (whether |andowner who instructed son to
shoot hunting dogs was negligent was a jury question).

In this case, we do not see sufficient evidence to support the
conclusion that Rensburg Sr. was “actively negligent” in
encouraging his son to take an illegally early shot at the
Mont gonerys. As we have discussed, there was sonme evidence that
Rensburg Sr. had advi sed his son to “shoot at the first thing that
noves,” perhaps without regard to the legality or safety of the
shot . That evi dence, however, does not establish the type of
direct instruction to shoot that we see in Wood

There was, however, evidence to support an inference that
Rensburg Sr. was actively negligent in inducing his son to believe
that there would be no other hunters in the vicinity of the tree
stand that norning. A jury reasonably could conclude that Rensburg
Jr. was hunting fromthe tree stand under the m staken belief that
t he Mont gonerys woul d not be hunting in that area, because they had
granted his father permssion to hunt in that area. |In addition,
a jury could conclude that Rensburg Sr. knew that his son did not
expect anyone el se to be near the tree stand, even though Rensburg
Sr. knew from his recent encounter with another hunter on the
Mont gonery property that soneone el se m ght be hunting there that
nor ni ng. By giving his son “permssion” to use the tree stand,

without telling him that it was on the Montgonerys’ property,
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w thout warning him that the Mntgonerys had not given him the
right to hunt on their property, wthout warning him that the
Mont gonmerys were not aware of their plans to do so, and without
warning him that the Mntgonmerys had granted hunting rights to
others, Renmsburg Sr. negligently may have induced his son to
bel i eve that no other hunters would be in the vicinity of the tree
stand as the deer season opened.

For this reason, the principles generally limting a hunter’s
liability for the negligence of a hunting conpanion did not warrant
summary judgnent in favor of Rensburg Sr. Qur conclusion is
consistent with wood and Hooper, in that it preserves the
resolution of factual disputes for the jury, while ensuring that
hunters generally may be held |iable for damages inflicted by their
hunti ng conpanions only when their own acts or omssions bring
about that conpanion’s injurious conduct.

Qur concl usion, however, does not give the Mntgonerys the
conpl ete appel late victory that they seek. The Montgonerys ask us
to rule that Renmsburg Sr. had a duty to themas a matter of |aw
In other words, they advance a “per se duty” rationale for
reversing the judgnent. Next, we explain why we reject that
argument .

D.
Hunters Do Not Have A Per Se Duty To Owners And Users

The Mont gonmerys argue that there are a nunber of reasons that

Rensburg Sr. had a “per se duty” to them regardl ess of any factual
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di sputes presented by this record. We address and reject each

rationale in turn

1.
Foreseeability

The Mont gonerys assert that a special duty to prevent illegal
conduct by a hunting conpani on shoul d be presumed because harmfrom
a hunter’s negligence is highly foreseeable. But the Court of
Appeal s has held that foreseeability, by itself, does not create a
speci al duty.

“[F]oreseeability” must not be confused with
“duty.” The fact that a result may be
foreseeable does not itself impose a duty in
negligence terms. This principle is apparent
in the acceptance by nost jurisdictions and by
this Court of the general rule that there is
no duty to control a third person’s conduct so
as to prevent personal harmto anot her, unless
a “special rel ationship” exists either between
the actor and the third person or between the
actor and the person injured.

Ashburn, 306 Md. at 628 (enphasis added). See also Valentine, 353
Ml. at 551 (“not all foreseeable harm gives rise to a duty”);
Fried, 139 M. App. at 254, aff’d sub nom. Muthukumarana v.
Montgomery County, 2002 Md. LEXI S 561 (“The Ashburn Court made it
clear that foreseeability al one cannot establish a special duty in

tort”). 12

2\W6 are not persuaded by the Mntgonerys’ argunent that Jubb

v. Ford, 221 Md. 507 (1960), requires a different answer in this
case. That case involved a traffic accident in which none of the
parties had a special duty or special relationship. Moreover, the
| anguage that the Montgonerys rely on in their duty argunent did
(conti nued. . .)
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2.
“High Risk” Or Dangerous Conduct

The Montgonmerys also contend that a special duty should be
presuned because of the inherently “high risk” nature of a hunter’s
interaction with | andowners and users. Again, we do not agree
that, by itself, the dangerous nature of hunting nerits the
i mposition of a special duty on all hunters to control the conduct
of their hunting conpanions.

As the Court of Appeals has recognized, “‘[h]unting does not

i nherently inmpute knowl edge of any and all nonentary or specific

acts of negligence of a hunting partner.’” Hooper, 263 MI. at 638-
39 (citation omtted). Anal ogous “danger” argunments also were
rejected in Valentine and Fried. In Valentine, the Court of

Appeal s “declined to use the special duty rule to expand the tort
liability of gun store owners,” explaining that “a private
def endant does not have a private duty of care solely because he is
engaged in activity that presents a substantial, but generalized
risk of harm” Fried, 139 Md. App. at 255. In Fried, we declined
to expand the tort liability of emergency dispatchers solely
because their work i nherently involves a “high risk” of substanti al

harm from a di spatcher’s negligence. See id. (“we do not agree

2., . continued)
not address whether there was a duty, but rather, whether there was
a defense of “concurring cause.” Instead, we find the standards
for determining special duty articulated in cases such as
Muthukumarana, Valentine, and Williams apposite in this specia
duty case.
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that the inherently ‘high risk’ nature of a dispatcher’s
interaction with the public is sufficient reason for inposing a
speci al duty per se”).

W find the “danger” rationale for inposing a per se duty
equal ly inapplicable in the hunting context. A hunter does not
have a special duty to anticipate and control the illegal or
negl i gent conduct of hunting conpanions sol ely because hunting is
an i nherently dangerous or “high risk” activity.

3.
Statutory Duty

The Mont gomerys urge us to hold that a special duty should be

presuned because “hunting laws in Miryland . . . require a
hei ght ened duty anong hunters to protect . . . private property
owners.” W do not agree that, by thenselves or in conbination

any of the statutory prohibitions against hunting wthout a
license, hunting at night, or hunting on the property of others
creates a private duty to control the conduct of other hunters. To
be sure, these laws do require a hunter to control his or her own
conduct, by conformng it to the established | egal paranmeters for
hunti ng; but we see nothing in themto broadly require all hunters
to ensure that their hunting conpani ons do the sane. Cf. williams,
359 Md. at 127 (“the Legislature did not intend to create such a
hei ght ened | evel of protection in passing” statute requiring police

officer to acconpany donestic violence victimto famly hone in

38



order to recover personal property).

4.
Reliance

Finally, the Montgomerys argue that a special duty should be
presuned because |andowners and users rely on hunters to take
affirmati ve neasures to ensure their safety. W disagree, because
there is no need for such a presunption of reliance. *“[C]ase-by-
case determnations of whether a particular [defendant] owed a
special duty to a particular plaintiff fully address any ‘reliance’
concerns.” Fried, 139 Md. App. at 255-56; see also Muthukumarana
2002 Md. LEXIS 561, *68-69 (“W continue to believe that ‘the
intent of the ‘special relationship’ doctrine is better addressed
by our general standard outlined in Ashburn’ because it preserves
our ability to determ ne ‘whether a special relationship exists’ on
a ‘case-by-case basis’” that takes into account whether there was
“specific reliance of the [plaintiff] on the [defendant]”).

IT.
Trespass

The Mont gonerys argue that the circuit court erred in granting
summary judgnment on their trespass claim against Rensburg Sr.
because he caused Rensburg Jr. to trespass on the Montgonery
property. They rely on Restatement (Second) of Torts
(" Restatement”), section 165 (1965), which states that

[o]ne who recklessly or negligently

causes a . . . third person so to enter is
subject toliability to the possessor if
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the presence of the . . . third person upon
the land causes harm to the land, to the
possessor, or to a thing or a third person[.]

We found no reported Maryland case applying or citing this
section of the Restatement. W need not decide whether to foll ow
t he Restatement standard, however, because we conclude that, even
if it is in accord with Maryland |aw, *®* the Montgonerys have not
alleged a third party trespass within its purview.

W start our analysis with the critical fact that the
Mont gonerys sought danmages only for the personal injuries that they
sustai ned from Renmsburg Jr.’s shooting. They did not seek any
damages or allege any harmto their real property or to their use
and enjoynment of their real property.

In this respect, the Montgonerys’ trespass claimdiffers from
the trespass claimin Baker. There, the hunt club was enjoined
fromallow ng its huntsman, nenbers, and dogs to trespass because
their entry onto the Bakers’ farmdamaged crops, injured |ivestock,
and interfered with experinents that Dr. Baker was conducting. See
Baker, 171 M. at 177. Here, in contrast to Baker, it was not
Rensburg Jr.’s act of trespassing onto and over the Montgonery’s

| and that caused their personal injuries. Rat her, the only

3The circuit court correctly observed that there is no “l aw
in Maryland that woul d support damages to body as a result of a
trespass action,” at least to the extent that there is no statute
or case law explicitly permtting recovery of personal injury
damages resulting froma trespass to | and.
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injuries for which the Montgonerys seek conpensati on were the ones
caused by Renmsburg Jr.’s negligent shooting after he arrived.
Thus, it was Rensburg Jr.’s act of negligently shooting them not
his act of negligently trespassing, for which the Montgonerys
sought to hold Rensburg Sr. |iable.

In these circunstances, we conclude that this is not a third
party trespass within the purview of Restatement section 165. A
comment to this section states that a trespass falls within this
rule of liability “if, and only if, harmof the sort herein stated
results.” Restatement 8§ 165 cnt. c. “The harm may be an
i npai rment of the physical condition of the land or an invasion
occurring on the land [or] sonme other |legally protected interest of
the possessor, connected wth his interest of exclusive
possession.” 1d. Such “interests include those in bodily security

and the physical condition of the nenbers of his famly[.]”
Id.

In this case, Rensburg Jr.’s trespass onto the Mntgonery
property harmed the Montgonerys in the respect that Rensburg Jr
I nvaded their |and and that his presence there created a threat to
their physical safety. But, as we have di scussed, the Montgomnerys
are not seeking to redress either of these two types of harmin
their trespass count. For this reason, we conclude that, even
under the Restatement standard, sunmmary judgnent was appropriate on

the Montgonmerys’ trespass claim
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Qur conclusion is supported by the only illustration to
section 165 addressing liability for “caus[ing] . . . a third
person” to trespass. That exanple describes the liability of a
bal | oonist at a country fair who realizes that he will trespass
onto private property to nmake his | anding, and that spectators will
follow to either rescue him or wtness his descent. See
Restatement 8 165 cnt. ¢, illus. 6. |In addition to the damage to
a cow shed caused by the ball oon, the balloonist alsois |liable for
crops damaged by the spectators. See 1id. The Restatement
bal l oonist’s liability extends to the injuries sustained as an
i mredi ate and direct result of “the presence of the . . . third
person upon the | and” causing harmto the | andowner.

Here, as we have discussed, the Mntgonerys assert that

Rensburg Sr. “caused” Rensburg Jr. to trespass wthout alleging
that it was “the presence of [Rensburg Jr.] . . . upon the |and
[that] cause[d] harm . . . to the[m]” A review of the

Mont gonerys’ pl eadi ngs on their trespass clai mshows that the acts
and om ssions they contend warrant a trespass judgnent against
Rensburg Sr. are the same ones upon which they premse their
negl i gence claimagainst him Thus, in contrast to the harmcaused
by t he presence of the trespassi ng bal |l oon spectators, the presence
of Rensburg Jr. on the Montgonerys’ property did not imediately
and directly cause the personal injuries for which they seek

conpensati on.
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In the absence of any claim for “harm of the sort

stated” in Restatement section 165, the Montgonerys’ clai magainst

Rensburg Sr. is one for negligence, not trespass. W therefore

affirmthe judgnment in favor of Rensburg Sr. on the trespass claim
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JUDGMENTS ON NEGLIGENCE AND
LOSS OF CONSORTIUM COUNTS
VACATED; JUDGMENT ON TRESPASS
COUNT AFFIRMED. CASE REMANDED
FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
COSTS TO BE PAID ke BY
APPELLANTS, *: BY APPELLEE.



