REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 00764

Sept enber Term 2001

MONTGOMERY COUNTY,
MARYLAND

GEORGE R SM TH

Sal non,
Kr auser,
G eene,

JJ.

Opi ni on by Sal non, J.

Filed: June 3, 2002



The issue we nust decide is whether an injury, which an off-
duty prison guard suffered while playing basketball at the
detention center where he worked, arose “out of and in the course
of [his] enploynent,” as that phrase is used in the Wrkers’
Conpensation Act. See MI. Code Ann., Lab. & Enpl. 8§ 9-101(b) (1)
(2001). The answer to that question basically turns on whether
Smth's injury was “sufficiently work-related to be an incident
of enployment.” Mack Trucks, Inc. v. Miller, 23 M. App. 271,

274 (1994). W shall hold that it was not.

I. FACTS

On February 3, 2000, CGeorge R Smth (“Smth”) was enpl oyed
by Montgonery County as a correctional officer at the County’s
detention center located in Rockville. The detention center has
a gymasiumbuilt for the use of the detention center’s innates.
Nevert hel ess, enpl oyees of the detention center are pernmitted to
use the gymasi um when they are off-duty so long as inmates are
not using it. Gymasiumuse by off-duty enpl oyees is neither
encour aged nor di scouraged by the County.

About 4:30 p.m on February 3, 2000, Smith, while off duty,
was pl ayi ng basketball! in the detention center’s gymasium In

the course of this activity, he junped, |anded awkwardly, and

'The record does not indicate whether Smith was playing in a full-fledged
basket ball game, as opposed, for example, to just “shooting baskets.” The record
does show that fellow correctional officers were also on the court when Smth was
i njured.



i njured both of his knees. He m ssed the next three nonths from
work due to his injuries.

Smith filed a claimwith the Maryl and Wrkers’ Conpensation
Comm ssion (“the Conmm ssion”) against the County, in which he
sought conpensation for injuries suffered on February 3. The
only issue presented to the Comm ssion was whether the injury
“arose out of and in the course of” Smth’s enploynent. The
Commi ssion ruled in favor of Smth and ordered the County to pay
Smth's nmedical expenses, plus $427 per week for the period
bet ween February 3 and April 30, 2000.

The County filed in the Grcuit Court for Montgonery County
a petition for judicial review After the parties conducted
di scovery, Smth and the County both filed notions for summary
judgnent. Movants each clained that there was no dispute as to
any material fact concerning the issue of whether Smith's
injuries arose out of and in the course of his enploynent.

Smith filed an affidavit in support of his notion, in which
he averred, inter alia, that the reason he was playi ng basket bal
on the date in question was “to maintain the high |evel of
physical fitness required . . . [of] a corrections officer.” He
also said in his affidavit that, “on several occasions” prior to
the accident, shift commanders had joined correctional officers
i n the gymmasi um and had al so pl ayed basket bal |

Smth attached to his notion several pages fromthe
Mont gonery County Departnent of Corrections and Rehabilitation

Departnental Procedural Manual (“the manual”). The manual
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classified uniformed correctional officers, such as Smth, as
“Medical Goup |I.” Goup | officers were required to have “an
extraordi nary degree of physical fitness and nental health.”
Goup | enployees in Smth's age group (he was thirty-one when
injured) were also required to have conpl ete periodi c nedi cal
exam nations “not | ess than” once every three years.

The County supported its summary judgnent notion with an
affidavit by R chard Tegethoff, Deputy Warden of Custody and
Security at the detention center where Smth worked. 1In his
affidavit, Warden Tegethoff said, inter alia:

[Clorrections officers, including CGeorge R
Smith, are required to undergo a physica
exam nation prior to being hired and periodic
physi cal exam nations thereafter, but are not
subject to any further nandatory physica
fitness tests, and physical ability is

nei ther regul ated nor evaluated after being
hi red.

oo [While it is desirable that
corrections officers maintain a general state
of good physical fitness for the safe
performance of their job duties, the
Mont gonery County Departnent of Corrections
nei t her pronotes nor discourages
participation in physical fitness activities.

Smth's counsel filed a menorandum opposi ng the County’s
summary judgnent notion, in which he argued:

Here, . . . [Smith s] injury arose out
of and in the course of his enploynent,
because [he] is a corrections officer on cal
twenty-four (24) hours a day. At any tine
during one of the ganes, the [a]ppellee could
have been called to duty and would have been
required to stop playing and respond. Al so,

t he Montgonery County Policy and Procedures
Manual requires that correctional officers
mai ntai n extraordinary physical condition to
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continue in the position. Lastly, at the
time of his injury, the [a]ppellee was
training to neet fitness standards to becone
part of the [a]ppellant’s elite “Energency
Response Team”™ The fitness standards for
this teamwere established in a [m enorandum
from|[Smth s] supervisor, Richard Teget hoff,
the individual that signed the [a]ppellant’s
late filed affidavit (see Exhibit A). The
fitness standards required are extrenmely high
| evel of cardiovascul ar and physical strength
conditioning. M. Tegethoff’s [n]enorandum
was issued on February 2, 1999 (the day
before the [a] ppellee’s injury),[? and the
deadl i ne to neet the standards for the

Emer gency Response Team was in March 1999
(approxi mately one nonth later)! Cdearly,
peak physical fitness was a requirenent of
[Smith’s] job, and it was while trying to
achieve this level of physical fitness that

[ he] injured hinself.

(Enphasi s added.)

The portion of counsel’s argunent that we have enphasized
was not supported by affidavit and is not shown to be true by any
docunent in the file; it therefore should have been di sregarded
by the notions judge. See MI. Rule 2-311(d).3

After hearing oral argument from counsel, the court granted
sumary judgnent in favor of Smth and denied the County’s
notion. The notions judge explained why in her oral opinion:

What | have to determine is was the
Comm ssion correct. There is a presunption

’The injury actually occurred on February 3, 2000.

*Maryl and Rule 2-311(d) reads:

Affidavit. A notion or a response to a notion that is
based on facts not contained in the record or papers on
file in the proceeding shall be supported by affidavit and
acconpani ed by any papers on which it is based
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of correctness in the Conmm ssion’s
findi ngs. [4

| find that M. Smith as a correctional
of fi cer was playing basketball after hours at
the detention center on the premses with the
consent and know edge of the enpl oyer.

| also find that it is a benefit to the
enpl oyer in the special situation of a
detention center to have extra guards so near
and available in case there is a problem
That is an extra benefit to the enployer, so
| will sustain the finding of WCC [ Wor kers’
Conpensati on Conmmi ssi on].

There was nothing in the record to support the “findings” of

the court set forth in the |ast-quoted paragraph.

II. ANALYSIS®

A. The Distinction Between and Definitions of “Arising Out of”
and “In the Course of Employment”

In order for a worker’s injury to be conpensable, it nust be
shown that he or she suffered an “accidental personal injury.”
Included in the definition of an accidental personal injury is an

accident “that arises out of and in the course of enploynent.”®

“No presunption of correctness should have been applied because there is no
presunmption of correctness as to the Conmm ssion’s | egal determ nations. See Dixon
v. Able Equip. Co., 107 Md. App. 541, 545 (1995) (the presunption applies only to
the Comm ssion’s findings of fact, not conclusions of |aw).

*The standard for appellate review of a trial court’s grant or denial of a
motion for summary judgnent is whether the court was legally correct. Beatty v.
Trailmaster Products, Inc., 330 M. 726, 737 (1993). “Summary judgnent is
appropriate only where there is no genuine dispute of material fact and the moving
party is entitled to judgment as a matter of law.” Huffman v. Koppers Co., 94 M.
App. 180, 184 (1992).

®Also included in the definition of “accidental personal injury” is:

(2) an injury caused by a willful or negligent act of
a third person directed against a covered enmpl oyee in the
course of the enploynment of the covered enployee; or
(continued...)



See Ml. Code Ann., Lab. & Enpl. § 9-101(b)(1) (hereafter “L.E. ")
(2001) (enphasis added).

The Court of Appeals, in Knoche v. Cox, 282 M. 447, 453-56
(1978), discussed, in detail, the difference between “in the course
of enploynent” and “arising out of enploynent.” Only if both
conditions are satisfiedis the injury within the operation of the
Act . Id. at 453 (citing Perdue v. Brittingham, 186 M. 393, 402
(1946)) .

Neverthel ess, as Professor Cifford Davis observed, “where an
injury clearly *arises’ fromthe enploynent, the ‘in the course
requi renent may be relaxed, and where the injured enployee is
squarely ‘in the course’ of enploynent, the arising requirenent nmay
be relaxed.” difford Davis, Workmen’s Compensation in Connecticut
- The Necessary Work Connection, 7 Conn. L. Rev. 199, 201 (1974)
(citing Mal one, Some Recent Developments in the Substantive Law of
Workmen’s Compensation, 16 Vand. L. Rev. 1039, 1050 (1963)). See
also King Waterproofing Co. v. Slovsky, 71 M. App. 247, 252 n.4
(1987) (citing 1A A Larson, Workmen’s Compensation Law 8§ 29.00

(1985)).

°C...continued)
(3) a disease or infection that naturally results from
an accidental injury that arises out of and in the course
of enpl oynent, including:
(i) an occupational disease; and
(ii) frostbite or sunstroke caused by a weat her conditi on.

L.E. § 9-101(h).



“Arising Qut of Enploynent”



Arising out of enploynent “refers to the cause or origin of
the accident.” Knoche, 282 MI. at 455. “[T]he injury arises out
of enploynent when it results from sone obligation, condition or
incident of the enploynent, wunder the circunstances of the
particul ar case.” 1I1d. “The causative danger ‘need not have been
foreseen or expected, but after the event it nust appear to have
had its originin arisk connected with the enpl oynent, and to have
flowed fromthat source as a rational consequence.’” I1d. at 455-56
(quoting Hill v. Liberty Motors, 185 Mi. 596, 607-08 (1946)).

“Il1]t 1s not necessary that there shoul d exi st
a direct, active, or physical connection
bet ween the act causing the accident and the
enpl oynent, but it is sufficient if the
accident, wthout having for its cause the
serious and wi Il ful m sconduct of the servant,
arises directly out of circunstances which the
servant had to encounter because of his
special exposure to risks that, although
external, were incidental to his enploynent.”
Knoche, 282 MI. at 456 (quoting Boteler v. Gardiner-Buick Co., 164
Md. 478, 282 (1933)).

Wen determning whether an accident arose out of the
enpl oynent, Maryl and uses the “positional risk test.”’ Mulready v.
University Research Corp., 360 Md. 51, 66 (2000). Under this test,
“an injury arises out of enploynment if it would not have occurred

if the enployee’s job had not required himto be in the place where

he was injured.” Id. at 59. The positional risk test is

"The “arising out of” |language can be analyzed in terms of five scope of risk
factors: peculiar risk, the proximte cause approach, increased risk, actual risk,
and positional risk. Jordan Yospe, U.S. Industries v. Director: “Claim” Versus

“Condition” in the Analysis of Workers’ Compensation Cases, 12 Am J. L. and Med.
273, 279-80 (1986).



essentially a “but for” approach; thus, “an injury is conpensabl e
if it would not have happened ‘but for’ the fact that the
conditions or obligations of the enploynment put the claimant in the
position where he was injured.” John D. Ingram The Meaning of
“"Arising Out of” Employment in Illinois Workers’ Compensation Law,
29 J. Marshall L. Rev. 153, 158 (1995) (hereafter “Ingranf). This
is a nore |liberal standard than the “increased risk test,” which
nost states enploy.® 1d. |Ingram says:

An exanple of the positional risk test is
found in Nippert v. Shinn Farm Construction
Company, [388 N.W2d 820 (Neb. 1986)], where
wor kers were erecting a shed on a farm One
wor ker was injured when he was thrown thirty
feet by a tornado, whose path was one-half to
one-and-one-half mles wde and travelled
about fifty-eight mles. The court held that
his injury “arose out of” his enploynent,
because his enploynent duties put himin a
position where he would not otherw se have
been, which exposed himto a risk, even though
the risk was not greater than the risk to the
general public. “But for” his enploynment, he
woul d not have been there to be injured.

Id. (footnotes omtted).

“I'n determ ni ng whet her an acci dent arose
out of the enploynent, the Court °‘has
endeavored to keep in mnd both the
| egislative nandate that the Workmen’s
Conpensation Act shall be so interpreted and
construed as to effect its general social
pur pose and t he concom tant consi deration that
wor knen, |ike other nenbers of the general

®The increased risk test includes as conpensable those risks to which an
enpl oyee i s exposed for |onger periods of time than the public, even though to sone
degree they may be commonly shared by everyone. Jordan Yospe, U.S. Industries v.
Director: “Claim” Versus “Condition” in the Analysis of Workers’ Compensation Cases,
12 Am J. L. and Med. 273, 281 (1986). See Mulready, 360 Md. at 59 (“The increased
risk test requires that ‘the enpl oyee be exposed to a quantitatively greater degree
of risk than the general public.’”) (quoting Olonger Construction Co. v. Mosbey, 427
N. E. 2d 910, 913 (Ind. Ct. App. 1981)).



public, are not insured against the common
perils of life.’”

Knoche, 282 Ml. at 455 (quoting Sica v. Retail Credit Co., 245 M.
606, 612 (1967)).

2. “In the Course of Enploynent”

An injury arises “in the course of enploynment” when it occurs:
(1) within the period of enploynent, (2) at a place where the
enpl oyee reasonably may be in the performance of his duties, and
(3) while he is fulfilling those duties or engaged in doing
sonmet hing incident thereto. Knoche, 282 M. at 454. Perti nent
inquiries include: Wen did the period of enploynent begi n? Wen
did it end? Wwen was its continuity broken? How far did the
enpl oyee, during the period of enploynment, place hinself outside
t he enpl oynent? Montgomery County v. Wade, 345 Md. 1, 11 (1997);
Proctor-Silex Corp. v. DeBrick, 253 Md. 477, 480 (1969). Thus, “in
the course of enploynent” refers to the “place, tine and
ci rcunst ances under which the accident resulting in the injury or
deat h occurs.” Knoche, 282 MI. at 455.

Larson synthesized the “in the course of” cases concerning
recreational or social activities by saying that such acci dents are
within the course of enploynment when:

(1) They occur on the prem ses during a |unch
or recreation period as a regular incident of
t he enpl oynent; or

(2) The enployer, by expressly or inpliedy
requiring participation, or by making the
activity part of the services of an enpl oyee,

brings the activity within the orbit of the
enpl oynent; or
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(3) The enployer derives substantial direct
benefi t from the activity beyond the
i ntangi bl e value of inprovenent in enployee
heal th and norale that is conmon to all kinds
of recreation and social life.[®
4 Arthur Larson, Workers’ Compensation Law § 22.01 (2001).
Larson’s synthesis, hereafter referred to as the “Larson
Rul e,” has been quoted previously with approval by the Court of
Appeal s and by this Court. See Sica v. Retail Credit Co., 245 M.
606, 613 (1967); Turner v. State Office of the Public Defender, 61
Md. App. 393, 403 (1985). The Rule consists of three independent
parts. In Larson’s words, if at |east one is found, “the absence
of the others is not fatal.” 4 Arthur Larson at § 22.03(1).
Application of the Larson Rule to the case at hand woul d spel
defeat for Smth because none of the three factors is here present.
In the area of company picnics and parties, when the degree of
enpl oyer i nvol venent descends to nere sponsorshi p or encouragenent,
Larson states that “the questions [of conpensability] becone
closer, and it becones necessary to consult a series of tests

beari ng on work-connection.” 1d. at 22.04[3]. Anong the questions

to be asked are:

°Larson notes that several states have specific statutory provisions addressing
the type of recreational and social activities that are covered, and narrow ng the
scope of coverage. 4 Arthur Larson, workers’ Compensation Law § 22.02 (2001)
These states are: California, Colorado, Illinois, Massachusetts, M chi gan, Montana
Nevada, New Jersey, New York, and Oregon. Id.

The narrowest statute appears to be that of Nevada, in which participationin
recreational and social events is excluded from coverage unless the worker is
actually paid for participating. 1Id. The Illinois statute simlarly tightens such
coverage, requiring the enpl oyer to have ordered participation, whether enpl oyer has
paid part or all of the cost. 1d. California' s test is the |least extreme, turning
mai nly on whether the activity was reasonably expected or expressly or inpliedly
required. Id.
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Did the enployer in fact sponsor the event?
To what ext ent was attendance really
vol untary? Was there sone degree of
encouragenent to attend in such factors as
taking a record of attendance, paying for the
time spent, requiring the enployee to work if
he did not attend, or mintaining a known
customof attending? Didthe enployer finance
t he occasion to a substantial extent? Did the
enpl oyees regard it as an enploynment benefit
to which they were entitled as of right? Did
the enployer benefit from the event, not
nerely in a vague way through better norale
and good wll, but through such tangible
advant ages as having an opportunity to nake
speeches and awar ds?

Id.

B. Maryland Off-Premises Recreational Cases — Company Picnics and
Company Parties

In Sica, 245 MI. at 606, an enployee (Sica) was seriously
i njured when he dove into shallow water at his enployer’s annual
pi cni c. Id. at 611. The picnic, as well as the enployees’
Christmas party, were touted in Sica s pre-enploynent interview as
fringe benefits of his enpl oynent. Id. at 609. The picnic was
organi zed by a conm ttee of enpl oyees with the authorization of the
enpl oyer’ s managers. Id. The cost of the picnic was paid for by
t he enpl oyer, and enpl oyees were urged by the enpl oyer to attend,
al t hough attendance was not conpul sory. Id. at 610. On the date
Sica was injured, the picnic was held about thirty mles fromwhere
Sica usually worked. 1d

In Sica, the trial court ruled that Sica's injuries did not
arise out of or in the course of his enploynent. 71d. at 611. The

Court of Appeals reversed, id. at 621, holding that the third

12



factor in the Larson Rul e had been proven, i.e., that the “enpl oyer
derived substantial direct benefit from the [picnic] activity
beyond the intangi ble value of inprovenent in enployee health and
noral e common to all kinds of recreation and social life.” Id at
618. Thus, Sica was entitled to conpensation for his injury.?°

In Coats & Clark’s Sales Corp. v. Stewart, 39 M. App. 10
(1978), we consi dered whether an enployee’'s (Stewart’s) injuries,
sustained on a trip to the grocery store to purchase food for a
baby sitter “arose out of and in the course of his enploynent.”
Id. at 14. The babysitter was needed so that Stewart and his wife
could attend a dinner party to honor two enployees with whom
Stewart worked. I1d. at 11. Stewart was to present a gift to one
of the honored enployees at the dinner party. Id. The party,
schedul ed to begin at 6:00 p.m, was to be held at a co-enpl oyee’s
honme, and was paid for by the enployer. 1d. At 5:00 p.m, while
driving an aut onobi |l e provi ded by his enployer, Stewart was fatally

injured in an accident. Id

Ysica quotes with approval |anguage used in Moore’s Case, 110 N. E.2d 764 (Mass.
1953). Sica, 245 Md. at 614. The five Moore factors are: “(1) The customary nature
of the activity, . . . (2) The enployer’s encouragenent or subsidization of the
activity, . . . (3) The extent to which the enployer nanaged or directed the
recreational enterprise, . . . (4) The presence of substantial pressure or actual
compul si on upon the enpl oyee to attend and participate, . . . (5) The fact that the
enpl oyer expects or receives a benefit from the enployee’'s participation in the
activity, whether by way of inproved enployer-enployee relationships . . . through
greater efficiency in the performance of the enployee’'s duties . "

Al t hough none of the Moore factors is alone decisive, with the possible

exception of enployer conpul sion, Turner v. State, Office of the Public Defender,
61 Md. App.393, 404 (1985), here none of the five factors appear to favor Smth.
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The trial court determ ned that the conpany-sponsored di nner
party was sufficiently work related to be an incident of Stewart’s
enpl oynent. 1d. at 17. W agreed, saying:

In our view, the task of obtaining food

for a baby sitter is a reasonable and
necessary incident to obtaining a baby

sitter’s services. Because that task would
not have been wundertaken except for the
obl i gation of enploynment, it, |ike the task of

transporting the baby sitter, is an integra

conponent of an enployee’'s attendance at a
wor k-rel ated social event. Accordingly, we
hol d that an enpl oyee’s self-contained tripto
obtain food for a baby sitter needed to enabl e
himto attend a work-rel ated social event is a
special errand or m ssion. Therefore, an
enpl oyee’ s injury sustained during such atrip
iIs one sustained in the course of his
enpl oynent and i s conpensabl e. Y

Id.

C. On-Premises Coffee and Lunch Break Cases

It has been repeatedly and consistently
observed that in borderline course-of-
enpl oynent situations, such as going and
com ng, or having lunch, the presence of the
activity on the premses 1is of great
importance. . . . Accordingly, it should not
be necessary, in the typical case of injury
during a noon-hour ball ganme on the conpany’s
ball dianmond or in its gymasium to bol ster
the <case by adding proof of enployer
sponsorship of the activity or enployer
benefit therefrom It is generally held
sufficient that the activity is an accepted
and normal one, since it thereby becones a
regul ar incident and condition of the
enpl oyment .

“Courts in at | east some sister states woul d apparently take a different view
from that espoused in Sica and Coats and Clark’s Sales Corp., both supra. See,
e.g., Anderson v. Custom Caterers, Inc., 185 So.2d 383 (Ala. 1966) (enployee at an
on- prem ses conpany sponsored Christmas party who was i njured whil e danci ng was hel d
not to have received a conpensable injury even though party was held to pronote
better enpl oyer-enpl oyee relations and with the expectation that the enmpl oyer woul d
benefit in the form of happier and nore satisfied enpl oyees).
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4 Arthur Larson, Workers’ Compensation Law, 8§ 22.03[1] (2001).

In Mack Trucks, Inc. v. Miller, 23 M. App. 271 (1974), an
enpl oyee of Mack Trucks ruptured a kidney during a |lunch break
while playing touch football on a plot of land owned by the
enpl oyer and | ocat ed near the plant where t he enpl oyee worked. I1d
at 272. Football had not been expressly authorized by Mack Trucks,
but the enpl oyer’s safety director had been a spectator at previous
ganes — which had been going on for three nonths prior to the
claimant’s injury. 1d. Judge Lowe, for this Court said:

Not only do the enployer’s actual know edge
and acqui escence establish the recreational

activity as an “incident of enploynment,” but
the period over which it had persisted woul d,
itself, permt that inference. 1 Larson’s

Workmen’s  Compensation, 8 22.12; citing
Moore’s Case, 330 Mass. 1, analyzed and relied
upon in Sica.

The | anguage of Judge  Qppenhei ner
justifying the Sica result seened to augur the
ci rcunst ance here. He gave an illustrative
exanple of a social activity or event that
woul d be sufficiently work-related to be an
i nci dent of enpl oynent.

“The nodern institution of the ‘coffee

br eak’ benefits t he enpl oyer, in
mai ntai ning the enployees’ norale, as
well as the participating enployees.

There can be little question but that an
acci dent sustained during such an
interval on the portion of the enployer’s
prem ses set aside for that activity
arises out of the enploynment.” Sica v.
Retail Credit Co., 245 Ml. at 612.

Id. at 274.
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Mack Trucks fits within part one of the Larson Rule. Unlike
the case at hand, however, the injury occurred wthin working
hour s.

| N King Waterproofing Co. v. Slovsky, 71 Ml. App. 247 (1987),
Sl ovsky was struck by a car while crossing a highway. 1d. at 249.
Sl ovsky was working a four-hour shift from4:00 p.m to 8:00 p. m
on the day of his injury. I1d. At 6:30 p.m, during a paid neal
break, he was struck while going to a carry-out restaurant |ocated
across a public highway fromhis office. 1d  The Conmm ssion found
that Slovsky's injury arose out of and in the course of his
enpl oynent, and on appeal, the trial court agreed and granted
summary judgnment in favor of Slovsky. 71d. at 251-52.

This Court framed the issue for consideration as whether the
enpl oyee sustained an accidental injury while engaged in sone
personal confort activity incidental to his enploynent. Id. at
253. W likened the facts of the case to prior cases where courts
had said, in dicta, that an injury sustai ned during a coffee break
on the enployer’s premses is deemed to have arisen out of the
enpl oynent. Id. (citing Mack Trucks, Inc., supra, and Sica, supra.

The Slovsky Court reasoned:

If an injury that occurs during an on-
prem ses coffee break can arise out of
enpl oyment, in the sense that it results from
an incident of the enploynent, it follows that
an injury sustained during an off-prem ses
coffee break al so can arise out of enploynent.
There woul d appear to be a greater |ikelihood,
however, that an enployee who |eaves his

enpl oyer’s prenmi ses during a coffee break or
rest break may depart from the course of his
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enpl oynent . In regard to the conpensability
of injuries sustained during off-premses
cof fee breaks, Professor Larson writes:

It is clear that one cannot announce an
al |l -purpose “coffee break rule,” since
there are too many variables that could
affect the result. The duration m ght be
five mnutes, seven mnutes, 10 m nutes,
or even 20 minutes by which tinme it is
not far from that of a half-hour [|unch
period. Qher variables may involve the
guestion whether the interval is a right
fi xed by the enpl oynent contract, whet her
It is a paid interval, whether there are
restrictions on where the enpl oyee can go
during the break, and whether the
enpl oyee’s activity during this period
constituted a substantial per sona
devi ati on.

Id. at 253-54 (quoting 1 Arthur Larson, Workmens’ Compensation Law
8§ 15.54, at 4-116.38 to .40 (1985) (footnotes omtted)). The Court
conti nued:

W do not find the circunstances of the

i nst ant case to be significantly
di stinguishable from those in Maryland
Casualty Co. V. Insurance Co. of North
America, 248 M. 704, 238 A 2d 88 (1968).
There, the Court of Appeals held that an
I njury sustained by an enployee of a racing
stable occurred in the course of enploynent
where the enpl oyee was injured while en route
by autonobile to a restaurant near the race
track to have coffee. The enpl oyee in Maryland
Casualty was on call around the clock and was
paid on that basis. Although there was a
cafeteria located at the race track, the
record indicated that it was | ocated at such a
di stance fromthe enployee's work area that a
car was consi dered necessary to get there and
return in a reasonable tine. The Court relied
on these facts, "coupled with the know edge of
the enployer that his enployees frequently
left the track for coffee and neals and that
they did so with his approval,” in concl uding
that the injured enployee was "within the
course of his enploynent” at the tinme of his
injury. 248 M. at 708, 238 A.2d 88. In the
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case sub judice, as In Maryland Casualty, the
enpl oyee left his enployer's prem ses, wth
the enployer's tacit consent, to obtain
refreshnents that were wunavailable on the
prem ses. The fact that the enployee in
Maryland Casualty was "on call,"” and therefore
arguably within his enployer's control, is of
no practical significance since that enpl oyee
probably could not have returned to his place
of enploynment, when sumoned, in |ess than 20
m nut es, the established duration of the break
in the instant case.

The appellants argue that It was
unnecessary for the appellee to |eave the
enployer's premses to obtain refreshnents
because the enployer provided such itens as
coffee and i nstant soup m xes on the prem ses.
The fact that the enployer may have provided
certain refreshnents, however, does not
support an inference that enployees were not
permtted to |leave the prem ses, given the
enpl oyer's acquiescence in that practice.
Moreover, the |limted fare available on the
prem ses did not satisfy those who, like the
appel l ee, preferred a cold drink. Under all
the circunstances, the appellee, at the tine
he was injured, was reasonably engaged in
m nistering to his personal confort, and his
conduct did not constitute a departure from
the course of his enpl oynent.

Id. at 255-56.
Slovsky, |ike Mack Trucks, is distinguishable from the case
sub judice in that the injury occurred during working hours.

D. On-Premises Recreation Cases

When seeking for a link by which to connect an
activity with the enploynent, one has gone a
long way as soon as one has placed the
activity physically in contact wth the
enpl oynment envi ronnent, and even further when
one has associated the tinme of the activity
somrehow with the enploynent. This done, the
exact nature and purpose of the activity
itself does not have to bear the whole | oad of
est abl i shing work connection, and consequently
t he enpl oynment -connection of that nature and
pur pose does not have to be as conspi cuous as
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it otherwise mght. Conversely, if the
recreational activity takes place on sone
di stant vacant |ot, several hours after the
day’s work has ceased, sone independently
convi ncing association with the enploynent
must be built up to overcone the initial
presunption  of di sassociation wth the
enpl oyment established by the tine and place
factors.

4 Arthur Larson, Workers’ Compensation Law 8§ 22.03 (2001).

Time and place, two overt physical indicia of course-of-
enpl oynent, are strong factors identifying an activity with the
enpl oynent. 1d. at § 22.04(4)(b).

If both [time and pl ace] are present, that is,
if the ganme is played on the prem ses during a
| unch or recreation period, conpensability has
been seen to be clear. But even if only one
of the two elenents is present, the case has
made a very strong start. Thus, if the gane
is played outside hours, the fact that it is
pl ayed on the prem ses is a heavy, although
not necessarily decisive, weight on the side
of coverage, and nmay offset a serious
deficiency in sone other conponent of the
case.”
Id.

Here, as discussed, infra, Smth nade “a good start” in
showi ng conpensability by proving that his injury occurred on his
enpl oyer’ s prem ses. The question then becones, did he produce
enough ot her evidence to allow a fact-finder to conclude that his
acci dent arose out of and in the course of his enploynent.

Smith relies heavily on Austin v. Thrifty Diversified, Inc.,
76 Md. App. 150 (1988), in support of his conpensability argunent.

In Austin, the parents of John Austin (“John”) brought a tort claim

agai nst John’s enployer for their late son’s wongful death. Id.
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at 152. The issue presented was whet her the exclusive renmedy for
John’s parents was under the Wrkers Conpensation Act. Id. at
151-52. The answer to that question depended on whether John’s
death arose out of and in the course of his enploynent wth
Thrifty Diversified, Inc., t/a Better Engineering (“Thrifty”). Id

John worked for Thrifty as a welder. 71d. at 153. On the date
of his fatal injury, he received perm ssion to use his enployer’s
wel di ng equi pnent to repair a friend s autonobil e exhaust system
Id. Shortly after John’s shift ended, while still on his
enployer’s premses and while working on his friend s exhaust
system John was el ectrocuted by faulty wel di ng equi prrent supplied

by Thrifty. Id.

In Austin, the trial judge granted summary judgnent in favor
of Thrifty on the ground that John’s death arose out of and in the
course of his enploynment, and as a consequence, John's parents
excl usi ve renmedy was under the Wrkers’ Conpensation Act. Id. at
156. We affirned, id. at 165, saying:

In the i nstant case, the deceased’ s death
“woul d not have ensued if it had not been for
the enploynent”; it was only because the
deceased was an enpl oyee of appellee that he
was permtted to use appellee’ s equi pnent, on
appel l ee’s prem ses, for a personal project.
Moreover, the instrunentality of the death
the place where it happened, and the activity
giving rise to it were the sane as those he
encountered in his enploynment; hence, it may
be said that the death was brought about by
the hazard of the enploynent. Under these
ci rcunst ances, it my not be seriously
contended that the death did not arise out of
t he deceased’ s enpl oynent.
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Id. at 159 (enphasis added).

Turning to the issue of whether Austin’s injuries arose “in
t he course of enploynent,” the Austin Court found instructive cases
dealing with enployees injured or killed while engaged in picnics
and ot her conpany sponsored social activities. Id. at 159-61. The
Austin Court noted that an inportant factor in those cases was
whether the enployer gained anything from the enployee’s
recreational endeavor. 1d. at 160. The Austin Court quoted from
the New Jersey Suprene Court case of Ricciardi v. Damar Products
Co., 211 A 2d 347, 349 (N.J. 1965), as follows:

W think it clear the picnic was sponsored by
the enployer in part at least to further its
own interests. That the enployees were free
to attend or to stay away is not a critical
fact. Nor is it decisive that wages were not
paid those who did appear, . . . or that the
picnic was held at a place other than the work
prem ses. Rather[,] the question is whether
the event is sufficiently work-connected to
bring enployees wthin coverage of the
conpensation | aw, a law which provides
protection for enpl oyees, not because of fault
or failure of the enployer, but rather upon
the belief that the enterprise itself should
absorb | osses which inevitably and predictably
are an incident of its operation.

Were, as here, the enployer sponsors a
recreational event for the purpose of
mai ntaining or inproving relations with and
anong enpl oyees, the enployees gratify the
enpl oyer’s wish by attending and thus serve
the enployer’s business aim It therefore is
correct to say the Legislature intended the
enterprise to bear the risk of injuries
incidental to that conpany event. Hence the
pi cni c itself was a covered affair.
(Gtations omtted)

Id. at 160.
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Later, the Austin Court concl uded:

In the instant case, we are not concerned
with an enpl oyer sponsored  soci al or
recreational activity; r at her, we are
concerned wth an enployer’s policy of
allowing enployees to work on persona
projects on its premses, using its tools,
after the work day has ended. Nevert hel ess,
the . . . [Sica v. Retail Credit Co., 245 M.
606 (1967), and Coats and Clark’s Sales Corp.
v. Stewart, 39 MI. App. 10 (1978)] analysis,
to the extent that it focuses on the benefit
expected by, or accruing to, the enployer, is
equally applicable to the case sub judice.
The benefit expected by, or accruing to, the
enployer as a result of allow ng personal
projects to be done using its equi pnent and on
its premises is no different than that fl ow ng
to the enployer as a result of its sponsorship
of recreational or social events.

Id. at 161-62.

As in Austin, here Smth' s enployer nmay have derived sone

intangi ble good will by tolerating, but not encouraging, on-
prem ses after-hours activity. But the subject case is
nevert hel ess distinguishable from Austin by the fact that, in

Austin, John’s after-hours injury bore a direct relationshipto the
work he did during the day. John was paid to weld, and he was hurt
wel ding, as a direct result of defective equipnment supplied by his
enpl oyer. By contrast, here, no defective equi pnment was supplied
by the County, and Smith was not paid to play basketball.

I N McNamara v. Town of Hamden, 398 A. 2d 1161 (Conn. 1978), the
Suprenme Court of Connecticut consi dered whether an i njury sustained
whi | e an enpl oyee was pl ayi ng pi ng- pong on his enpl oyer’s preni ses

arose out of and in the course of his enploynent. Id. at 1163

22



The claimant’s work day was from 8 a.m to 4:30 p.m Id.
Approxi mately eighty of the clainmant’s co-enpl oyees were in the
habit of assenbling at their enployer’s garage before work about
7:30 a.m every day. Id. Several nonths prior to the date of
injury, this group of enployees received permssion from the
enpl oyer to purchase a ping-pong table and accessories at the
enpl oyees’ own expense, and to install the table in the garage.
Id.

The enployer Iimted the ping pong playing tine to 7:30 a. m
to 8 aam, fromnoon to 12:30 p.m (lunch tinme), and from4 p.m
until 4:30 p.m Id. At 7:55 a.m on the date he was injured, the
claimant tripped and fell while playing ping-pong; he clained
wor knmen’ s conpensation benefits for lost tinme fromwork and nedi cal
expenses due to his fall. 1d.

The Connecticut workers’ conpensation comm ssioner concl uded
that the injury was not conpensabl e because no benefit accrued to
t he enpl oyer fromthe enpl oyees playing ping-pong, that the table
was for the exclusive use and benefit of the players, and that
pi ng-pong was not an incident of the plaintiff’s enploynent or
cl osely enough connected with it to require conpensation. I1d. The
cl ai mant appeal ed to the Court of Common Pl eas, which di sm ssed the
appeal on the ground that the claimant had not net his burden of
proving that the injury “arose out of the enploynent and occurred

in the course of the enploynent.” Id.
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The Suprene Court of Connecticut, having determ ned that the
trial court and conmm ssioner inplicitly treated the injury as one
“arising out of” the enploynment, focused its inquiry onthe “in the
course of” enpl oynent aspect of the case. 1Id. at 1164. The court
held that in order to cone within the course of enploynent
requi renent, “an injury nust occur (a) within the period of the
enpl oynent; (b) at a place the enpl oyee nay reasonably be; and (c)
while the enployee is reasonably fulfilling the duties of the
enpl oynent or doing sonething incidental to it.” Id

As to part (a) of the test, the McNamara court determn ned that
plaintiff was “within the period of enploynent,” even t hough he was
injured five mnutes prior to the commencenent of the official work
day. I1d. The court opined, “[t]he exact time is not significant,
so long as the enployee is on the prem ses reasonably close to the
start or finish of the work day.” Id. Wth respect to part (b) of
the test, the court concluded that plaintiff was “at a place he
coul d reasonably be,” as plaintiff was on the preni ses just before
the start of the work day.

Wth regard to whether plaintiff’s activity was “incidental to
his enpl oynent,” the McNamara court stated that “[t]he neani ng of
the term “incidental’ need not be defined as conpul sion by or
benefit to the enployer in all cases.” 1d. at 1165. The court,
foreseeing difficulty with a uniform application of an enpl oyer
benefit rule, asked rhetorically, “How can one realistically

eval uate the actual benefit an enployer receives from permtting
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on-preni ses recreational activities?” 1d. The court continued:
“The obvious difficulty in drawi ng such distinctions or weighing
such intangibles is sufficient reason to adopt a new rule which
will avoid arbitrary and unjust results.” 1d. G ting Professor
Larson’ s anal yses of recreation, personal confort, and horsepl ay
cases where enployer-sanctioned activity regularly occurs on the
prem ses, the court said that it should not be necessary “to
bol ster the case by adding proof of enployer sponsorship of the
activity or enployer benefit therefrom It is generally held
sufficient that the activity is an accepted and normal one, since
it thereby becones a regular incident and condition of the
enpl oynent.” Id. at 1165-66 (citing 1A Larson, op. cit. § 22.11,
p. 5-72 (1978)).

G ven that the enployer sanctioned the ping-pong ganes by
regulating permtted playing tinmes, by allow ng equipnment on the
prem ses, and by setting aside actual work hours in the afternoon
for the activity, and that the games occurred regularly on the
enpl oyer’s prem ses, the court held that sufficient facts existed
upon which to conclude that the ganmes were an incident of the
enpl oynent. I1d. at 1166. The court concluded by outlining a rule
for determ ning whether an activity is incidental to enploynent:
“If the activity is regularly engaged in on the enpl oyer’s preni ses
within the period of the enploynment, with the enpl oyer’s approval
or acqui escence, an injury occurring under those conditions shal

be found to be conmpensable.” Id
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The rule enunciated in McNamara would
because his recreational activity was not

engaged in “wthin the period of enploynent,”

not

benefit Smth,

shown to have been

nor

was basket bal

regul arly engaged in by co-enployees within the period of their

enpl oynent .

In Nazario v. New York State Department of Correction, 86

A.D.2d 914 (N. Y. App. Div. 1982), the court sunmarized the facts

surrounding a prison guard’ s injury in a softbal

game thusly:

Claimant’s team was conpri sed exclusively of
coenpl oyees and was nanaged by a sergeant at
the facility. Participation was voluntary.

Claimant testified that the essenti al

pur pose

of the team was to pronote enployee norale.
He further stated that witten application to

the superintendent of the institution
necessary for approval to use the field.

was
The

enpl oyer acqui esced in the use of its name on
T-shirts worn by team nenbers, but it does not
appear that the enployer provided financial
support. Ganme scores and schedul es

posted on the enployer’s bulletin board.

[ wor kers’ conpensation] board, in

Conpensation Law wth resulting
related disability.”

Id. at 914.

wer e
The

reversi ng
the referee’ s determ nation denying the claim
stated: “Upon review, a Majority of the Panel
finds, based on the entire record and in
particular, the claimant’s testinony, that the
claimant did, on My 26, 1978, sustain an
accident within the neaning of the Wrkers’
causal ly

On appeal, the Nazario court affirmed in a succinct, but not

terribly hel pful, opinion:

The determ nation of whet her claimant’s
accident arose out of and in the course of
enpl oyment presents a factual question for the
board. Pertinent herein is the fact that the
athletic
Mor eover,

enpl oyer coul d term nate t he
activities onits premses at wll.
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it is not insignificant that the activity
benefited [sic] enployer-enployee relations.
In our view, there is substantial evidence to
sustain the determnation of the board. The
essential nexus between the softball ganme and
t he enpl oyer has been established. Deci si on
af firmed, with costs to the \Wrkers’
Conpensat i on Board.
Id. at 915 (citations omtted).

In the case at hand, as in Nazario, the County could have
term nat ed basketball play by its enployees if it had wanted to do
so. But here, no proof was presented that the County allowed the
recreational activity in order to “benefit[] enployee-enployer
relations. . . .7 Id

In Clark v. Chrysler Corporation, 267 N.W 589 (M ch. 1936),
Clark, a Chrysler plant police officer, was injured while playing
basketball in the gymasiumat Chrysler’s plant. 1d. at 589. A
fewmnutes after Clark’s shift ended, he began pl ayi ng basket bal
on his enployer’s prem ses. About twenty-five mnutes |ater, he
slipped on the floor, hurting his knee. 1d. at 590.

Cl ark and his co-enpl oyees bought their own gym cl ot hing and
shoes as well as the basketballs used. Sonetine prior to Cark’s
acci dent, another police officer read a letter aloud to a group of
patrol nen who planned to use the gymmasium The letter was froma
Chrysl er executive exhorting officers to use the gym “to devel op
and build up their bodies.” 1d. at 590.

The deputy \Workers’ Conmpensation Conmm ssioner denied

conpensati on, but on appeal the M chigan Departnent of Labor and

I ndustry entered an order awardi ng conpensation to Cark. 71d. at
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590. The Suprene Court of Mchigan reversed the order, stating
that “[i]ndustry nust take care of its disabled, but optiona
gymasi um exerci ses cannot be said to be a part of enploynent so
that a cormon mishap in indul genent is aninjury arising out of and
in the course of enploynent.” 1d. at 589. The court went on to
say:

The enpl oyer provided a place for recreation

of enployees and |left the nmethod and neans of

enjoynent to the will of each individual. It

may be true that the benefit derived by a user

of the place not only tended to inprove him

physically but, as well, to create a nore

friendly relation between enployer and

enpl oyee, but such physical betternent and

enotional result, while desirable, do not

attach to the contract of enploynent.
Id. at 589-90.

In Keystone Steel & Wire Co. v. Industrial Commission, 238

N.E. 2d 593 (Ill. 1968), the claimant was a steel-m || recorder, who
participated in an organized softball gane, an activity comonly
engaged i n by co-enpl oyees. 1d. at 593-94. The cl ai mant broke his
leg while sliding into third base. Id. at 593. The injury
occurred on | and managed and controlled by the enployer after the
cl ai mant had conpleted his day’s work. 1d. at 594. The enpl oyees
sponsored the softball game and paid for equi pnment, bases, services
of unpires, and a trophy awarded at the end of the season. 1Id. at
593. Enpl oyee- patroni zed canteens |ocated throughout the plant

provi ded additional financial support. 1Id. The enpl oyees nmade up

their own gane schedule, which was posted on bulletin boards
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t hroughout the plant and results of ganes were published in a plant
newspaper. Id. at 593-94.

Claimant filed a workmen’s conpensation claim and an award by
the I ndustrial Conm ssion was confirmed by the trial court. 714 at
593. The enpl oyer appeal ed, contending the injury did not arise
out of claimant’s enploynent. 1d. The Suprene Court of Illinois
agreed with the enployer. 1d. at 595. The court said that it did
not believe the scope of enploynent could be stretched to include
the softball gane in which claimnt was injured. 1d at 594. The
court continued:

[T] he conpany in the case at bar exerted no
pressure or encouragenent for participation
and derived no advertising benefit from the
ganmes. Moreover the conpany did not sponsor
the event, nor was it held during regular
wor ki ng hours . . . . The ball gane was
solely for the recreation and personal
diversion of the enployees, wthout any
substanti al busi ness advant age to the conpany.
What ever inprovenent my have resulted in
noral e or enpl oyee-enployer relations is far
too tenuous to provide a basis for saying the
injury was sustained either out of or in the
course of the enpl oynent.

Nor is it of inportance on this issue that the
conpany acqui esced in the activities, provided
the use of its land for the ball dianond,
permtted the canteen nmachines to be | ocated
in the plant, and all owed enployees to trade
shifts in order to play. Al the conpany did,
in essence, is to cooperate in enabling
enpl oyees to engage i n social and recreational
activities on their own tine. To hol d that
such gratuitous contributions entail liability
Wi thout fault for injuries at play penalizes
the nmere providing of benefits and w Il nost
certainly tend to discourage it. Facts such
as those in this case are totally insufficient
to convert this recreational activity into an
i nci dent of enploynent. However different the
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views may have becone after the event, it is
hardly likely that either the conpany, or the
enpl oyee, or anyone else engaged in or
watching the ganme then thought that it was
part of the enploynent or that the claimant
was on the job at the tine. He was not hired
as a ballplayer but as a factory worker, and
hi s hours of work having ended for the day the
only reasonabl e I nf erence under t he
circunstance is that he was no longer in the
course of his enploynent.

Id. at 594-595.

The claimant in Taylor v. Bi-State Development Agency, 416
SSW2d 31 (M. C. App. 1967), was a bus driver who had finished
his shift and was in the recreation room provided by his enpl oyer
when, while watching a pool gane, another enpl oyee nudged him and
caused himto fall. 1d. at 33. Although all enployees in the room
were off-duty, there were occasions when energencies arose, and
enpl oyees available in the recreati on roomwoul d be cal |l ed upon, on
a voluntary basis, to help out. 1d

The Industrial Comm ssion of Mssouri found that Taylor’s
injury was conpensabl e because “the mai ntenance of the recreation
roomwas an incident of the enploynment and that [the operation of
the recreation roonj resulted in a substantial benefit to both the
enpl oyer and enpl oyee.” 1d. The M ssouri Court of Appeals, citing
the M ssouri Suprene Court’s decisionin Lampkin v. Harzfeld’s, 407
S.W2d 894, 897 (M. 1966), disagreed:

An injury arises ‘out of’ the enploynment when
there is a causal connection between the
conditions wunder which the work is to be
performed and the resulting injury, and it
arises ‘in the course of’ the enpl oynent when
it occurs within the period of the enpl oynent

at a place where the enpl oyee may reasonably
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be and while he is reasonably fulfilling the
duties of his enploynent or engaged in doing
somet hi ng i ncidental thereto.

Id. at 34.

The court found no evidence to support the conclusion that
the accident occurred during the course of claimant’s enpl oynent.
Id. at 35. It further found no evidence that claimant was engaged
in a duty of his enploynent or an activity incidental to it. Id.

In Mullins v. Westmoreland Coal Co., 391 S.E.2d 609 (Vva. Ct.
App. 1990), a case strongly relied upon by the County in the case
at bar, an enployee was injured while playing basketball on the
enpl oyer’s prem ses before his work shift started. Id. at 610.
The Virginia Industrial Conm ssion denied enployee benefits, and
the Court of Appeals of Virginia affirmed that decision, finding
that the injury did not arise out of the enploynent. Id. In
Mullins, the court said: “If the enploynment exposes the worker to
t he activity which causes the accident, the accident generally wl|
be deened to have arisen out of the enploynent. . . . However, the
cl ai mant nmust show a causal connection between the injury and the
condi ti ons under which the enpl oyer requires the work to be done.”
Id. at 611. “When a claimant ‘incurs dangers of his own choosing
whi ch are al together outside of any reasonable requirenent of his
position, the risk arising fromsuch action is not incident to and

does not arise out of the enploynent.’” 1d. (citing Conner v.

Bragg, 123 S.E. 2d 393, 397 (1962)).
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While much of the |anguage used in Mullins appears to be
relevant to the issue we nust decide, the case is not entirely
apposite because it is evident that the court’s decision was
strongly influenced by the fact that, one week before claimnt’s
acci dent, the enployer put up a sign near the basketball court that
read, “Shooting only, no one on one.” When the claimnt was

i njured, he was not nmerely shooting baskets; he was playing “two on

two.” Id. at 610.
E. Decision
1. “Arising Qut of Enploynent”

As noted earlier, Maryland uses the “positional risk test” to
determ ne whether an injury arises out of enploynent. Mulready v.
University Research Corp., 360 Ml. 51, 66 (2000). An injury arises
out of the enploynent if it would not have occurred but for the
fact that the enployee’s job required the enployee to be in the
pl ace where he was injured. Id. Smth does not neet this test
because his job did not require himto be on the basketball court
where he was i njured.

2. “I'n the Course of Enploynent”

Whether Smith's injury arose in the course of enploynent
depends upon whether the injury occurred (1) within the period of
enpl oynent, (2) at a place where the enpl oyee reasonably nay be in
the performance of his duties, and (3) while heis fulfilling those

duties or engaged in doing sonething incident thereto. Knoche v.
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Cox, 282 MI. 447, 454 (1978); see also Montgomery County v. Wade,
345 Md. 1, 11 (1997).

Smth's injury occurred after his day’s work was fini shed and
thus was not wthin the period of his enploynent. He did not work
inthe gymasi um and therefore he was not injured at a pl ace where
he woul d reasonably be expected to be in the performance of his
duties as a guard. He clearly was not fulfilling work-rel ated
duties at the tine he injured hinself. Wether he was engaged in
activities “incident to his duties” is a separate question.

Smth asserts in his affidavit that he was pl ayi ng basket bal
“to maintain the high level of physical fitness required to be a
correctional officer.” Counterbal ancing this is the undi sputed
fact that enployees were not instructed or encouraged to
participate in sports at the gymmasiumto naintain fitness.

In our view, Smith's post hoc subjective reason for playing
basketbal |l on the date of injury is too weak a reed to support the
argurment that his recreational activities were “incident” to his
job as a prison guard. To keep in shape, he could have exercised
virtually anywhere. As the Suprenme Court of Illinois said in the
Keystone Steel & Wire Co. Case,

[ h]owever different the views nmay have becone
after the event, it is hardly likely that
either the [enployer], or the enployee, or
anyone el se engaged in or watching the gane
then thought that it was part of the
[clai mant’ s] enploynment or that the clai mant
was on the job at the tine.

238 NE. 2d at 594. Smth was not hired to play basketball, and

the only reasonable inference to be drawn fromthe fact that his
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hours of work had ended for the day is that he was no | onger in the
course of enploynent. W hold, using the test set forth in Knoche
v. Cox, 282 Ml. at 454, that his injury did not arise within the
course of his enploynent.

The result woul d be the sane using the Larson Rul e approved by
the Court of Appeals in Sica. 245 Md. at 613. Appellee’ s injury
did not occur on the prem ses during a lunch or recreation period.
And, Montgonmery County did not bring the activity of playing
basketball into the orbit of Smth s enploynent by expressly or
inpliedly requiring participation in the activity or by making the
activity part of Smth's services. Lastly, Mntgonmery County did
not derive substantial direct benefit fromthe activity beyond the
i ntangi bl e val ue of inprovenent in enployee health and noral e that
is common to all kinds of recreation and social life.

It will be recalled that the notions court found that “it is
a benefit to the enployer in the special situation of a detention
center to have extra guards so near and available in case there is
a problem” Even if we were to assune that this were true, there
was no evi dence that the County knew, on the date i n question, that
officers were in the gym ready to be called upon in case of
energency. And, in any event, this sort of indirect benefit is
insufficient tofit the recreational activity intothe third “link”

of the Larson Rule.?'?

“In his brief, Smith never argued that any direct benefit was received by the
County by allowi ng enployees to play basketball beyond the intangible value of
i mprovenent in enployee nmorale. 1In any event, such an argunent woul d have not have
been supported by the record.
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As stated in Keystone, supra. “Whatever inprovenent may have
resulted in norale or enployee-enployer relations is far too
tenuous to provide a basis for saying the injury was sustained
either out of or in the course of the enploynent.” Keystone, 238
N. E. 2d at 594. The Suprene Court of Mchigan arrived at a simlar
conclusion in Clark v. Chrysler Corp., viz.

It may be true that the benefit derived by a
user of the place not only tended to inprove
[the enployee] physically but, as well, to

create a nore friendly relation between
enpl oyer and enployee, but such physical

bett er ment and enot i onal result, whi | e
desirable, do not attach to the contract of
enpl oynent .

267 N.W at 589-90.

IIT. CONCLUSION

In mathematics, there is a rule of inverse relationships,
i.e., if A+ B = X (the greater A the |esser B, and vice versa).
Simlarly, in deciding whether an injury is conpensable, we apply
a rule of inverse relationships. The stronger the facts are to
show that an injury “arose out of enploynent,” the nore rel axed the
requirenent that the injury be shown to be “in the course of
enpl oynent” and vice versa. In this case, however, appellee’s
injury was not shown to neet either elenent of the fornmula.

Taking all facts (along with all inferences that can be
reasonably drawn fromthose facts) in the light nost favorable to

Smth, summary judgnment shoul d not have been entered in his favor;
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instead, the circuit court should have entered summary judgnment in

favor of the County.

JUDGMENT REVERSED;

CASE REMANDED TO THE CIRCUIT COURT
FOR MONTGOMERY COUNTY WITH
INSTRUCTIONS TO ENTER JUDGMENT

IN FAVOR OF APPELLANT;

COSTS TO BE PAID BY APPELLEE.
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