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Oscar Mora, appellant, was convicted by a jury in the Grcuit
Court for Anne Arundel County (Lerner, J.), of two counts of
mai nt ai ni ng a comon nui sance. Judge Lerner sentenced Mira to two
concurrent twenty year sentences wth all but fifteen years
suspended, followed by five years of probation. In addition, the
court inposed fines totaling $50,000.00 on Mobra. Mra filed an
appeal, and by an order dated Decenber 11, 1997, a three-judge
sentence review panel struck one of the concurrent twenty year
sentences with all but fifteen years suspended and al so struck one
of the $25, 000.00 fi nes.

Mora asks us to decide whether the |ower court erred in
denying his related notions to dismss the case and to exclude
evi dence on grounds that he had obtained judicial expungenent of
the records in three prior crimnal cases against himinvolving the
same facts. In addition, Mra presents us wth the question of
whet her the | ower court erred by denying his notion for a mstrial
and other relief because the State refused to provide current
addresses and tel ephone nunbers of Kkey prosecution wtnesses.
Last, Mora asks us to exam ne whet her the evidence was sufficient
to support the convictions.

W find no reversible error and affirm the judgnent of the

circuit court.

FACTS AND LEGAL BACKGROUND

Mora was charged wth two counts of maintaining a comon



nui sance pursuant to Ml. Code (1957, 1996 Repl. Vol.), Art. 27 8§
286(a)(5), in Anne Arundel County, Maryland. Mora filed pre-trial
notions for dismssal and excl usion of evidence, including a notion
inlimne for the exclusion fromevidence of certain docunments and
papers that he contended were subject to expungenent orders
previously granted by a Maryland district court judge pursuant to
Ml. Code (1957, 1996 Repl. Vol. & 1997 Supp.), Art. 27 § 737. The
court denied the notion as to a substantial portion of the records
at 1ssue.

All of the events involving the sale or possession of CDS,
which fornmed the basis for the charge of maintaining a common
nui sance in this case, were also the subject of previous charges
against Mora in the District Court of Maryland for Anne Arundel
County, that were dismssed, and subsequently expunged pursuant to
Ml. Code (1957, 1996 Repl. Vol. & 1997 Supp.), Art. 27 8§ 735-741.
Al t hough the record and briefs are unclear, it appears that these
dismssals were by entry of nolle prosequi.! The specific evidence
will be detailed bel ow

At trial, the prosecution presented testinony fromw tnesses

! The parties say that the previous cases were “dism ssed.”
There is no contention by Mira that they were dism ssed with
prejudi ce or that double jeopardy applies. For this reason, we
assune that a nolle prosequi was entered in each of these prior
cases. W also note that Mdira was able to obtain expungenent on
an expedited basis (i.e. prior to the expiration of three years
fromthe entry of the nolle prosequi) under Art. 27 8§
737(d)(2)(1)(1) by executing a general release of all tort clains
arising fromthe charge.
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who sold cocaine for Mora on a property known as “the conpound” at
which Mora resided. The conmpound was owned by Mora’s father-in-
| aw, and several buildings were |located on this property. These
i ncluded the house in which Mora and his wfe lived, a shop, a
garage, and a gane room The w tnesses explained that they would
usually sit at the gate of the conpound, and various persons would
arrive, seeking to purchase cocaine. The witnesses testified that
t hey woul d then go back to Mora's office in the conpound and give
hi m noney or goods? of fered by the purchaser in trade. Mra would
then give the witness cocaine for the custoner, which the wtness
would take to the conmpound gate and deliver to the custoner.
Custonmers woul d cone to the gate both in cars and on foot.

One witness, Ms. Romano, estimated that she coll ected anywhere
from $300 to $1,000 during a “shift” at the gate. Another w tness,
M. Wods, estimated he collected $300 to $5,000 per day while at
the gate. These witnesses testified that between fifteen and forty
custoners a day would cone to the gate to nmake a purchase.

The w tnesses who sold CDS for Mdira were generally paid for
their services with cocaine, but sonme of them were occasionally
paid in cash. They were paid by Mora. In addition to the
W tnesses who sold CDS for Mra, another wtness, M. More,
testified that she purchased cocaine from the conpound, and one

time, directly from Mra. Police personnel also testified about

2 Exanpl es of these goods were cigarettes, beer, VCRs,
televisions, and jewelry.
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their know edge of drug activity by Mra, including the execution
of several search warrants described bel ow

Detective MAndrew testified that during April and My of
1993, he initiated an investigation into the illegal drug
activities of Mora. As a result of the investigation, he obtained
a search warrant on May 3, 1993. He testified that during the
execution of that search warrant on May 16, 1993, he |ocated Mra
and searched him MAndrew expl ai ned that he seized $1, 440 from
Mora and the serial nunbers of that noney matched the seria
nunbers of noney the detective had given an informant earlier that
day to purchase cocaine fromMra. He testified that no drugs or
guns were found on the prem ses.

Sergeant MCullen testified that on April 15, 1994, he
responded to the Antrak train station in Linthicum Maryland, and
| ocated two nmal es carrying a bag. He approached them identified
hi nsel f, and obtai ned consent to search their bags and bel ongi ngs.
McCul l en testified that he searched them and found a card with
Gscar and Lora Mdra' s nanmes and address on it and $9,860 in a brown
paper bag.

Detective MlLaughlin testified that investigations were
continuing on February 23, 1995, when he net two individuals at a
bar in Severn, from whom he had arranged, through a confidentia
informant, to purchase cocaine. He testified that he received

crack cocaine from one of them O ficer Birdsell and Sergeant



Wl son both testified that they acconpanied the detective as a
backup unit and provided surveillance. Detective MLaughlin then
testified that on March 10, 1995, he purchased anot her ei ghth ounce
of crack cocaine from the sane individual and detailed nunerous
peri ods of surveillance conducted outside Mra' s residence. Based
on these investigations, he obtained a search warrant for Mra’'s
residence that he and Oficer Burns executed on August 6, 1995.
Inside the residence, Detective MLaughlin found suspected
narcoti cs and paraphernalia. Oficer Burns testified that he was
part of the entry team and had secured Mrra upon entering the
resi dence. He also testified that he searched Mra prior to
transporting himfor processing and found $405.69 in his left front
pants pocket.?3

On Septenber 26, 1996, a second search warrant was executed
for Mra' s premses, this tine by Detective Russell. He testified
that during the execution of that warrant, he |located three
i ndividuals in an autonobile and found narcotics paraphernalia on

them* He executed a third search warrant at Mra's residence on

® The police investigations described thus far culminated in
charges bei ng brought against Mdra in August 1995, in the
District Court of Maryland for Anne Arundel County, case no.
4A0148, alleging that Mra maintai ned a conmmbn nui sance,
manuf act ured CDS, possessed CDS, and conducted cockfights. As
indicated earlier, it appears that a nolle prosequi was entered
as to these charges, and the records were subsequently expunged.

“This investigation resulted in a second case brought
against Mora in the District Court of Maryland for Anne Arundel
County, case no. 5A25884, alleging that he maintained a conmobn
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Novenber 16, 1996, where he | ocated several types of narcotics
par aphernal i a. O ficer Mngold assisted in this search and
testified that the forty dollars she had given to a confidential
informant for the purpose of purchasing cocaine earlier that day
was recovered from Mra’'s pocket.?®

After this evidence, the prosecution rested its case and
defendant’s notion for judgnent of acquittal was deni ed.

The defense called one wtness, Mra’s wfe, Lora Mra, who
testified that she controlled the property. She testified that the
property belonged to her father. The defense rested its case and
moved, once again, for a judgnent of acquittal. The notion was
deni ed.

Additional facts will be added as they are necessary to our

di scussion of the questions presented.

DI SCUSSI ON

l.
EXPUNGEMENT

nui sance, which was al so di sm ssed, and then expunged.

®*This search resulted in charges against Mra for
mai nt ai ni ng a common nui sance brought on Novenber 17, 1996, case
no. 5A30455 in the District Court of Maryland for Anne Arundel
County. These charges were the third set of charges that were
di sm ssed and subsequently expunged.
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Appel I ant contends that the | ower court erred in denying his
pre-trial nmotion to dismss and his notion in limne. Both notions
wer e based upon Mdra’'s contention that the police reports, search
warrants, affidavits, and inventory reports, relied upon by the
police in the investigations of this case, were all devel oped by
the police in connection with the three district court cases that
had been expunged pursuant to Md. Code (1957, 1996 Repl. Vol. &
1997 Supp.), Art. 27 88 735-741. Mora contends that any testinony
about these records or the searches to which they pertain, and any
evi dence seized during such searches was inadm ssible. Mor a
further asserts that a prosecution based upon these records was
highly prejudicial and deprived himof a fair trial. Specifically,
Mora criticizes the prosecution for not going forward with the
di sm ssed cases at the tine charges were brought, and contends it
is an “abuse of process” for the State to seek an indictnent after
t hose cases were expunged.

The State counters that Maryland' s expungenent statute only
requi res expungenent of “court records” and “police records,” and
expressly exenpts from expungenent all police “investigatory files”
and “police work-product records used solely for ©police
i nvestigation purposes . . . .7 Id. at 8§ 735(e). The State
contends that the materials that were devel oped by the police in
connection with the previously dismssed district court cases

constitute police "“investigatory files” or “work-product” under



section 735(e), and are thus not subject to expungenent.® Neither
this Court nor the Court of Appeals has had occasion to exam ne
this specific exenption provided in section 735(e).

Qur first step in examning this exenption is to |look to the
definitions of “expungenent,” “court records,” and “police records”
provided in section 735. “Expungenent” is defined,

wth respect to court records or police
records, [as] the effective renoval of these
records from public inspection:
(1) By obliteration;
(2) By renpval to a separate secure area
to which the public and other persons
having no legitimte reason for being
there are deni ed access; or
(3) If effective access to a record can
be obtained only by reference to other
records, by the expungenent of the other
records, or the part of them providing
access.

Md. Code (1957, 1996 Repl. Vol.), Art. 27 8§ 735(c). The term
“court records” is defined as:

all official records maintained by the clerk
of a court or other court personnel pertaining

to a crimnal proceeding. It includes
i ndi ces, docket entries, charging docunents,
pl eadi ngs, menor anda, transcriptions of

proceedi ngs, electronic recordings, orders,
j udgnents, and decr ees.

Id. at 8§ 735(b).” The term“police records” is defined as:

®'t is undisputed that the expungenent orders were properly
granted in the three district court cases pursuant to section
737.

"Section 735(b) al so contains | anguage excl uding from “court
records” certain types of records that are not pertinent to this
appeal .
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all official records nmaintained by a |aw
enf orcenment agency or the Central Repository
pertaining to the arrest and detention of or
further proceeding against a person on a
crimnal charge or for a suspected violation
of a crimnal |[|aw It does not include
investigatory files, police work-product
records used solely for police investigation
pur poses

Id. at 8 735(e) (enphasis added).

Prelimnary to our interpretation of these sections of the

expungenent statute, we refer briefly to the principles of

statutory

construction. The Court of Appeals in

Mazor v.

Departnment of Correction, 279 M. 355 (1977), listed the principal

gui del ines of statutory interpretation:

[T]he cardinal rule of construction of a
statute is to ascertain and carry out the real
intention of the Legislature. The primry
source from which we glean this intention is
t he | anguage of the statute itself. And in
construing a statute we accord the words their
ordinary and natural signification. | f
reasonably possible, a statute is to be read
so that no word, phrase, clause or sentence is
render ed sur pl usage or meani ngl ess.
Simlarly, wherever possible an interpretation
should be given to statutory |anguage which
wi | not lead to absurd consequences.
Moreover, if the statute is part of a general
statutory schene or system the sections nust
be read together to ascertain the true inten-
tion of the Legislature.

ld. at 360-61 (citations omtted).

The specific | anguage in the expungenent

statute that draws

our focus is the exception to the definition of police records in

section 735(e),

-9
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[and] police work-product records wused solely for police
i nvestigation purposes.” The legislature did not offer a nore
specific definition of “investigatory files.” Nor is the term
“police work-product” defined in the statute. Thus, to determ ne
t he nmeaning of these exceptions, it will be necessary to exam ne
t he purpose behi nd the expungenent statute, as well as the neaning
of other terns contained in the overall statutory schene. See Barr

v. Barberry Bros., 99 Mi. App. 33, 38-39 (1994).

Pur pose of Expungenent Statute

We have found no legislative history pertaining to this
statute, which was enacted in 1975. A Court of Appeal s decision,
decided in the year prior to the statute’'s enactnent, 1is
instructive as to the likely legislative intent. |In Doe v. Weaton
Police Dept., 273 Md. 262 (1974), the Court of Appeal s considered
a petition for expungenent filed after the State entered a nolle
prosequi to charges against the petitioner alleging unnatural and
perverted sexual acts. As Maryland had no applicabl e expungenent

statute at that time,® the petitioner sought expungenent based on

8Specific legislative authority to expunge crinmninal arrest
records existed only in connection with certain drug cases. See
Wheaton, 273 Md. at 273 n.8. In 1974, a “bill broadly
aut hori zi ng the expungenent of such records, enacted at the 1974

Session of the Legislature (House Bill 122), was vetoed by the
Governor for reasons wholly unrelated to the nerits of the
expungenment concept.” Id. at 275-76 (citing Laws of Maryl and,

1974 at 3090).
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a clainmed right of privacy grounded upon constitutional and common
| aw | egal deci sions. The petitioner claimed that his right of
privacy would be violated by the police maintenance of records of
his arrest because

present day technology and nodern police
i nvestigatory procedures have conbined to
produce a situation in which the arrested
i ndividual has a crimnal record on file in at
| east one or nore | aw enforcenent centers;

: it is wdely known that |ocal and state
| aw enforcenent agencies forward their data
pertaining to arrests to the Federal Bureau of
| nvestigation . . . ; there is incalculable
econom ¢ and personal harm to an individual
that results if his arrest beconmes known to
enpl oyers, credit agencies or even nei ghbors;
and . . . notwthstanding the absence of a
conviction, the mere record of arrest often
works as a serious inpedinment and basis of
discrimnation in the search for enploynent,
in securing professional, occupational or
other |icenses, and in subsequent relations
with the police and the courts.

ld. at 266. The Court of Appeals considered the issue of whether
to afford petitioner expungenent of his arrest record based on
either a constitutional right of privacy simlar to that recognized
in Giswld v. Connecticut, 381 US. 479, 8 S C. 1678 (1965),
and Roe v. Wade, 410 U.S. 113, 93 S. . 705 (1973), or a common
law right to privacy. It found the issue to be “conplex” and to
involve “the balancing of the state's interest in efficient |aw
enf orcement procedures as against a particular citizen’ s right to
be let alone.” \Weaton, 273 M. at 271-72 (quoting Davidson v.

Dill, 503 P.2d 157, 162-63 (Colo. 1972)). After review ng cases
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fromother jurisdictions, the Court recognized that the right of
privacy is protected by the Constitution. It cautioned, however,
t hat ,

‘“the definitions of privacy which the Giswld

approach offers are at best descriptions of a

wi del y shared enot i onal attitude.

Anal ytically, the reasoning of Giswld and

Wade offers no guidance for separating what

privacy is fromwhat it is not; it offers no

generalizable definition of the right it is

used to protect.’
ld. at 272 (quoting Note, Privacy in the First Anendnent, 82 Yale
L.J. 1462, 1476 (1973)).

Wthout reaching a definitive conclusion as to whether a
common |aw or constitutional right to expungenent existed, the
Court of Appeals sinply held that the lower court had erred in
holding that it did not have subject matter jurisdiction even to
consi der the issue, and remanded the case to the |lower court. See
id. at 276. It directed the trial court to conduct further
proceedings to allow devel opnent of sufficient facts to allow
inquiry into the propriety of granting the petitioner such relief
under the particular circunstances of his case. See id. Thi s
I ssue becane unnecessary to decide when, in the next session of the

| egislature in 1975, our current expungenent statute was adopted.®

Qur study of Weaton reveals two inportant points. First, we

° W do not know what transpired on remand i n Weaton, as
there is no further procedural history reported. W surm se
that the outcone of the case nay have been affected by the
subsequent enactnent of Maryland s expungenent stat ute.
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learn that it is society’s concern wth individual privacy that
evokes its recognition of an individual’ s need for expungenent of
a crimnal record under certain circunstances. |In other words, our
soci ety accepts that persons formally accused, but not convicted,
of a crinme should not be tainted with that arrest record in the
pursuit of enpl oynent , educati on, | i censing, financia
transactions, or the like. Second, the individual’s interest in
privacy regarding such matters nust be bal anced against the State’s
interest in efficient and effective | aw enforcenent procedures. W
believe that it is these considerations that caused the |egislature
to enact Maryland’s current expungenent statute in 1975.

Two federal courts, one reviewing Maryland s statute and
another examning a simlar federal statute, reached conparable
concl usi ons about the underlying purpose of expungenent statutes.
In 1993, the Fourth Grcuit, in United States v. Bagheri, 999 F.2d
80, had occasion to comment briefly upon the purpose of Maryland' s
expungenment statute. It observed that the primary evil sought to
be avoided by this and simlar statutes is to “prevent
consi deration of expunged records by parties other than the State
of Maryland.”' |d. at 84 (enphasis added). The United States
Court of Appeals for the District of Colunbia, in Doe v. Wbster,

606 F.2d 1226 (D.C. Gr. 1979), analyzed in nore depth the Federal

YBagheri did not address the specific issue of the present
case, and its facts are inapposite.
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Youth Corrections Act, which provides that “[where a youth
of fender has been placed on probation by the court, the court may
uncondi tionally discharge [the youth] from probation

whi ch di scharge shall automatically set aside the conviction
" 1d. at 1229 n.5 (citing 18 U S.C. § 5021(b) (enphasis added)). !
The plaintiff in that suit had been previously convicted and his
convi ction was set aside pursuant to the Youth Corrections Act.
The plaintiff in Webster was not satisfied wth the relief
that he had previously been given, i.e., a certificate that his
conviction was set aside, entitling himto renoval of the *so-
called ‘legal’ disabilities which attach to a crimnal conviction
[ such as] loss of the right to vote, to hold public office,
to serve as a juror” and others. |d. at 1233-34. Rather he
sought a court order requiring physical destruction of all records
pertaining to his crinme, contending that the existing records had
a “chilling effect on his enploynent, travel, bar adm ssion, and
career opportunities.” 1d. at 1229. The governnent, on the other
hand, considered the certificate, and the restoration of those
rights falling within the “legal disabilities” to be sufficient,
and asked the court to hold that no records need be hidden or
destroyed. The Webster Court considered both parties’ positions

overreachi ng and adopted a m ddl e ground.

“The court construed the term“set aside” to be the general
equi val ent of *“expunge.”
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The court in Webster first examned the | egislative history of
the statute and quoted one of the drafters of the |egislation, who
testified that

t he Act does provide for the w ping out of the

conviction if the youth is discharged,

rehabilitated, and behaves hinself well after

his period of supervision. The purpose of

that is to help him get a job and keep him

fromhaving to be turned down by a prospective

enpl oyer because of the fact that he has a

convi ction.
ld. at 1236 (quoting Chief Judge Oie L. Phillips of the United
States Court of Appeals for the Tenth Grcuit during Hearings on S
1114 and S. 2609 Before a Subcomm ttee of the Senate Conmttee on
the Judiciary, 81t Cong., 1%t Sess. 7 (1949)).

G ven this goal, the court considered it “unrealistic” to
suppose that a “yout hful ex-offender can be nade sufficiently whol e
by nmeans of a sinple notation in his official records that the
[official] conviction has been set aside and issuance of a
certificate to that effect.” |[1d. at 1238. It stated:

[Unless the slate is wped clean in such a

way that the FBI will not disclose, and the

yout hf ul ex-of f ender whose conviction was set

aside may | egally deny, the existence of that

previous conviction, he will alnost inevitably

and forever bear its stigma in terns of both

soci al rel ationshi ps and economn ¢

opportunities.
ld. at 1239. The court sinultaneously recogni zed, however, that
the governnent has “a legitimte need for maintaining crimna

records in order to efficiently conduct future crimna
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i nvestigations.” ld. at 1243. It observed that “police
investigators wll be greatly assisted if they are able to check
whet her persons residing or having been observed at the situs of an
of fense involving a particul ar nodus operandi had previously been
arrested or convicted of an offense involving the sane nodus
operandi.” 1d. at 1243. Underlying its holding was the court’s
recognition that “[l]aw enforcenent authorities have an interest in
knowi ng, for exanple, that a definite suspect in a crinme under
i nvestigation had previously been arrested or convicted, especially
if for a simlar offense.” 1d.
The solution of the Wbster Court was to deal with the set

asi de or expunged record as foll ows:

[ They] nust be physically renoved from the

central crimnal files and placed in a

separate storage facility not to be opened

other than in the course of a bona fide

crimnal investigation by |aw enforcenent

authorities and where necessary for such an

i nvestigation. These records may not be used

by [the governnent] for any other purpose, nor

may they be dissem nated to anyone, public or

private, for any other purpose.
ld. at 1244. Thus, Webster balanced the interests of the
individual in privacy and the interests of society in |aw
enf or cenment .

The strong interest possessed by |aw enforcenent agencies in

mai nt ai ning records of prior crimnal conduct was well expressed by
the Illinois internmedi ate appellate court, in a case cited by the

Court of Appeals in Wheaton. The Illinois court explained:
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‘“I'n considering the right of the public we
must take into consideration the increasing
i ncidence of crine, particularly crimes of
violence and crinmes involving sex . . . .
| nt erposed against this is the right of the
individual to privacy . . . . It is true that
under our system of jurisprudence no person is
guilty of a crinme until he has been convicted

thereof. However, . . . “[t]he extent of the
actual harm which may befall the injured
citizen, is at npbst, conjectural. On the

ot her hand, the extent of the possible danger

to an effective system of |aw enforcenent is

consi derable. The innocent person of today,

unfortunately, may be tonmorrow s crimnal.

The day before sonme poor soul kills his fellow

man, he is an innocent person. The mnute

possibility that his previously obtained

identification records may help to apprehend

him and prevent further tragedy is . . .

substantial enough to outweigh the alleged

i nvasion of his right of privacy.”’
Wheat on, 273 Md. at 267-68 (quoting Kolb v. O Connor, 142 N. E.2d
818, 822 (Ill. App. C. 1957), in turn quoting Sidney M DeAngelis,
27 Tenp. L.Q 441).

The cases di scussed above nmeke it clear that an individual’s

need for expungenent of a crimnal arrest record is founded upon a
societal sense that individuals should not suffer in their
enpl oynment or advancenent in society as a result of 1) crimna
prosecutions in which no crine was ever proven, or 2) certain
limted crimnal convictions from which they have Dbeen
rehabilitated. The individual’s need for expungenent, however
does not extend to protecting against future crimnal prosecution,
and the individual’s privacy interest nust be bal anced agai nst

society’s need for efficient |aw enforcenent.
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The Maryl and Legi sl ature took into account this bal ance when
enacting the current expungenent statute. |In framng the statute,
it did not define “expungenment” as total destruction of court
records or police records, but rather as “the effective renoval of
t hese records frompublic inspection.” M. Code (1957, 1996 Repl.
Vol .), Art. 27 8§ 735(c) (enphasis added). The statute provides
t hree nmet hods by which such renmoval from public inspection can be
achi eved:

(1) By obliteration;

(2) By renoval to a separate secure area to

whi ch the public and other persons having no

legitimate reason for being there are denied

access; or

(3) If effective access to a record can be

obtained only by reference to other records,

by the expungenent of the other records, or

the part of them providing the access.
Id. There is no suggestion that the |legislature had any intent to
preclude | aw enforcenent officials fromlegitinmate access or use of

records to investigate and prosecute crimnal conduct.

Consi deration of “Investigatory files” and “Wrk-product”
Exceptions in Light of Statutory Goals

Keepi ng the goals of the expungenent statute in mnd, we now
return to the specific |anguage creating the exception for
“investigatory files” and “police work-product records used solely
for police investigation purposes.” W interpret this |anguage in
a manner which nmaintains consistency with the overall purpose of

the statute and the statutory definition of “expungenent.” W
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conclude that inclusion of these statutory exceptions was intended
to nmake clear that police are allowed to maintain, away from public
view, files that contain docunents facilitating ongoing police
efforts to identify and gather evidence of suspected crimnal
conduct . The ultimate purpose of such tasks, obviously, is the
prosecution of the person suspected of crimnal conduct through our
crimnal justice system The limtation that “police work-product
records be used solely for police investigatory purposes” tells us
that the police cannot maintain or utilize expunged records for
pur poses ot her than | aw enforcenent, such as to interfere with or
reduce the prospect that an individual who was the subject of such
records mght gain future enpl oynent, educational opportunities, or
ot her advancenent in society. This principle has been |ong
recogni zed at common |law as well. The Court of Appeals, in Downs
v. Swann, 111 M. 53 (1909), cautioned that the Court woul d not

countenance the placing in the ‘rogues

gal l ery’ of the photograph of any person, not

a habitual crimnal, who has been arrested but

not convicted on a crimnal charge S

Police officers have no right to needl essly or

wantonly injure in any respect persons whom

they are called upon in the course of their

duty to arrest or detain

ld. at 64 (quoted in Weaton, 273 Ml. at 274-75).

Application of the Statutory Exceptions to the Present Case

Having examned the purposes of +the statute, and in
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particular, the investigatory files and work-product exceptions,
et us turn back to Mora’s contentions about how expunged records
were used illegally in this case. Mra does not detail specific
files or docunents that he contends were introduced into evidence
contrary to the expungenent order. Rat her, he objects to the
testinony of several police officers because they were testifying
about, and meking reference to, their prior application for and
execution of search warrants, and to inventories of evidence
prepared by police during certain searches. Mra contends that the
testi nony was objectionabl e because these searches were conducted
in the course of investigating the three prior cases that were
expunged pursuant to Article 27, section 737. He also objects to
the police even utilizing these files, short of testifying about
them +to develop evidence in this case. W reject both of
appel l ant’ s contenti ons.

The applications for search warrants, inventories of evidence
sei zed pursuant to search warrants, and nanes of and statenents by
i ndi viduals found on Mdra’'s premses with CDS upon execution of
these warrants is precisely the sort of information that the police
need to maintain for the purpose of ongoing crimnal investigation
designed ultimately to cul mnate in prosecution. Also useful for
ongoi ng investigation are the results of searches conducted away
from Mora' s residence of persons possessing CDS and evidence

linking Mora with CDS. All of this certainly is information that
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was created by police work. Police do the investigation to support
the application for a search warrant, and they present the
application, supported by the police affidavit, to a judge to
obtain the warrant. Police also conduct the search and prepare the
inventory reports that Ilist items found during the search.
Simlarly, police were doing investigative work when they
guestioned and searched persons suspected of participating with
Mora in drug transactions, such as the search at the Antrak train
station testified to by Sergeant McCullen. Mst of this work woul d
be considered investigatory,! and all of it falls within police
wor k- pr oduct .

The records pertaining to this work are not records of Mra's
arrest and charges brought agai nst himwhich, absent expungenent,
could be obtained by a crimnal records check that «certain

enpl oyers and others are authorized to conduct.®® Nor are they

2 See Title 4, Chapter 600 of Maryland Rules, titled
“Crimnal Investigation and M scel | aneous Provisions,” which
i ncludes rule 4-601, addressing the procedures for application
for a search warrant, affidavit for search warrant, the search
warrant return, and inventory reports of property seized.

3See M. Code (1984, 1991 Repl. Vol. & 1997 Supp.) 88§ 5-561
to -563 of the Famly Law Article (requiring crimnal background
i nvestigations for enployees of facilities that care for or
supervi se children); M. Code (1982, 1996 Repl. Vol. & 1997
Supp.) 8 19-1902 of the Health General Article (requiring
crim nal background investigations of enployees of adult
dependant prograns); M. Code (1957, 1996 Repl. Vol.), Art. 27 8§
754C (al l owi ng crim nal background checks of taxicab |icense
hol ders in Montgonmery County, Maryland). See also MI. Code
(1992) 88 11-316, -818 of the Business Regulation Article
(requiring a crimnal background review of prospective buyers or
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court records, ' which are available for public inspection unless
expunged. The type of information in the files subject to question
inthis case is not information that is available to anyone ot her
than the police.™ This type of information maintained by the
police is exactly what the legislature intended to exenpt from
expungenent when it enacted section 735 of Article 27.

Mora contended at oral argunent that the expungenent statute
cannot be interpreted to allow broad police access because such
interpretation is at odds with Ml. Code (1957, 1996 Repl. Vol.),

Art. 27 8 739(c). Section 739 makes it “unlawful for any person

operators of horse racing facilities).

“Court records would include the application for statenent
of charges, statenent of probable cause, and the record of
ultimate disposition in the case.

Di scl osure of this information for any purpose other than
police investigative purposes, including testinony about the
investigation, would violate Article 27, section 739, for its
exenption fromthe expungenent statute is predicated on its
status as an “investigatory file.” W construe an “investigatory
file” to be one which by its nature is not open for public
i nspection. Public disclosure of police work-product would al so
di squalify such records from exenption under section 735(e)
because such di sclosure would not be “solely for police
i nvestigative purposes.” W note that there is no potential that
police would be required to disclose such information under
Maryl and’s Public Information Act, Mi. Code (1993, 1995 Repl.
Vol . & 1997 Supp.) 88 10-611 to 628 of the State Governnent
Article. Under section 10-618(f) of the Public Information Act,
the custodian of the records nay deny inspection to the public of

all “records of investigations conducted by . . . a police
departnent” and inspection of any “investigatory file conpiled
for any | aw enforcenent, judicial . . . or prosecution

pur pose[.]”
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havi ng or acquiring access to an expunged record to open or review
it or to disclose to another person any information fromit w thout
an order fromthe court which ordered the record expunged, or, in
t he case of police records expunged pursuant to 8 736, the D strict
Court having venue.” 1d. at 739(a).
Mora, focusing on subsection (c) of section 739, insists that

t he general prohibition fromreview or disclosure of police records
must include police review of such records in the course of a
prosecuti on. Mora rests this contention on the |anguage in
subsection (c), titled “Ex parte order”, which provides as foll ows:

Upon a verified petition filed by the State’'s

Attorney alleging that the record is needed by

a |law enforcenent agency for purposes of a

pending crimnal investigation and that the

investigation will be jeopardized or that life

or property wll be endangered w thout

i mredi ate access to the record, the court may

enter an ex parte order, without notice to the

person, permtting such access. An ex parte

order may permt a review of the record, but

may not permt a copy to be nmade of it.
ld. at 8 739(c). Appellant argues that if it were contenplated
that police could retain access to such records as prior search
records and evi dence inventories used in expunged cases, then there
woul d be no need for the |aw enforcenent agency to petition the
district court to review records under section 739. W see section
739 in a different |ight.

We think sub-section (c) was created in order to provide a

means for a | aw enforcenent agency to have access to the expunged
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record for purposes of an ongoing investigation if the agency had
not maintained an investigative file containing information |ocated
in that record. It does not nean the police could not naintain
such information on file, but sinply provides a neans for themto
access the information if they did not do so. Nor does it nean
t hat the expungenent statute was designed to protect an individual
whose records were expunged from legitimte |aw enforcenment
i nvestigation or prosecution.

Mora asks us to hold that once a case has been expunged, then
all files relating to investigations previously performed in
connection wth that case cease to be investigatory files. Mra's
interpretation of the statute would require us to differentiate
between the police function of gathering factual information
relating to crime and the police function of testifying about that
information in court. W reject any such distinction because we
think that testinmony in court about police investigative work
including references to “investigatory files”, is part and parcel

of the investigatory process.

Mora's Indirect Attack on the Prosecutorial Right of
Nol | e prosequi

Mora contends in his brief that for the State to have
dism ssed charges in three prior suits, and then recharge a fourth
time after expungenent of the records in those suits was ordered,

is “an abuse of process.” It becones apparent that what Mra
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really objects to is not that expunged records were used, but that
the prosecutor was allowed to enter a nolle prosequi in the prior
cases, and then reinitiate prosecution agai nst hi mbased upon the
sanme evi dence. Unfortunately for Mra, the broad discretionary
right of a prosecutor to enter a nolle prosequi, and thereafter
institute new charges based on the same facts is well established
law. See, e.g., Ward v. State, 290 MI. 76 (1981). A review of the
rules relating to the prosecutorial right of the State to use a
nol Il e prosequi shows no abuse of prosecutorial discretionin this
case.

Maryl and Rule 4-247(a) provides in pertinent part: “The
State’s Attorney may termnate a prosecution on a charge and
dism ss the charge by entering a nolle prosequi on the record in
open court. The defendant need not be present in court . . . .7
This procedure is “sinply the prosecution’s abandonnent of a
chargi ng docunent, count or part of a count.” Hooper v. State, 293
Md. 162, 168 (1982). “It is well settled by the authorities that
a nolle prosequi ordinarily does not operate as a pardon; but that
the accused remains subject to be proceeded against by another
indictnment for the sane offence.” Ward, 290 Md. at 84 (quoting
State v. Mrgan, 33 M. 44, 46 (1870)). The entry of a nolle
prosequi does bar prosecution under the same chargi ng docunent;
however it does not preclude future prosecution under a new or

di fferent charging docunent. See id. Accord, Dealy v. United
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States, 152 U S. 539, 542, 14 S. C. 680, 681 (1894) (stating “a
nolle [prosequi] works no acquittal, and |eaves the prosecution
just as though no such count had ever been inserted in the
i ndictnment”).

“The entry of a nolle prosequi is generally wthin the sole
di scretion of the prosecuting attorney, free fromjudicial control
and not dependent upon the defendant’s consent.” Ward, 290 M. at
83. Provided it is in open court, the State has an absolute right,
W t hout court approval, to enter a nolle prosequi to charges. See
Gray v. State, 38 MI. App. 343, 357 (1977).

The prosecutor’s broad authority to enter a nolle prosequi is
not unfettered, but judicial oversight of such authority has been
limted to two types of instances. The first is where the nolle
prosequi was entered after jeopardy had attached and under
ci rcunst ances where “fundanental fairness” would be violated. See
Hook v. State, 315 Md. 25, 37 (1989). The Court in Hook ordered a
new trial where the prosecutor, near the end of the trial, entered
a nolle prosequi as to the charge of second degree nurder, thereby
| eaving the jury with reduced options: to convict for first degree
murder or acquit on the nurder charge. The Court held that such a
practice is contrary to “fundanental fairness” where the evidence
coul d support a verdict of second degree nurder rather than first
degr ee. See id. at 37-38. Unli ke Hook, however, there is no

suggestion that the entry of the nolle prosequi in any of Mra's
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district court cases occurred after the attachnent of jeopardy.

The second restraint on an entry of a nolle prosequi is when
it is entered with the purpose of circunventing speedy trial
requi renents. See Ross v. State, 117 M. App. 357, 370 (1997),
cert. denied, 348 M. 334 (1998) (holding that when the State
enters a nolle prosequi wth the intent to circunvent the 180 day
limt of Article 27, section 591, and Rule 4-271, double jeopardy
will preclude reinitiation of charges). Mra does not contend, nor
is there any evidence in the record, that the entry of the nolle
prosequi in any of the three prior cases involving Mra was done in
order to circunvent the speedy trial requirenents.

Moreover, there is no proffer by Mora as to how the di smssals
in the district court cases encroached, in any respect, on his
right to a fair trial. Judicial acceptance of Mira s contention
that expungenent of his previous charges precludes further
prosecution based on the facts learned in earlier investigations
woul d have serious inplications. Such a holding would severely and
unacceptably limt the State’s use and right to enter a nolle
prosequi. This is evident when one considers that under section
737 of Article 27, a defendant may petition for expungenent any
time a nolle prosequi is entered. Further, a defendant may do so
imredi ately after entry of the nolle prosequi sinply by signing, as
Mora did, a release of all tort actions arising fromthe incident.

See Md. Code (1957, 1996 Repl. Vol. & 1997 Supp.), Art. 27 8§
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737(d)(2)(1)(1). Under Mora’'s interpretation of the expungenent
statute, a defendant could effectively negate the prosecutoria
right to re-charge after entry of a nolle prosequi sinply by a
prior expungenent.

To summarize, we are satisfied that the purpose of the
expungenent statute is to protect the individual privacy interests
in relation to efforts to obtain enploynent, education, and the
like. There is no suggestion, either in the words of Maryland s
expungenent statute or in judicial interpretation of this, or
simlar statutes, that the legislative purpose included any
intention to protect a person from further crimnal prosecution
because of past crimnal proceedings that do not inplicate double
j eopardy or speedy trial rights. Yet, that is precisely what Mra
ains to do by his aggressive interpretation of the expungenent
statute. For the reasons expressed above, we do not accept
appel l ant’ s readi ng of the expungenent statute, and hold that the
trial court was correct in its ruling on his notion to suppress,

and his objection to the trial testinony of the police officers.

1.
Di scl osure of Wtness Information

Appel | ant next contends that the State violated Maryl and Rul e
4-263(b) which states, in pertinent part:
Upon request of the defendant, the State's

Attorney shall: . . . [d]isclose . . . to the
def endant the nane and address of each person
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t hen knowmn whomthe State intends to call as a
witness at the hearing or trial to prove its
case in chief or to rebut alibi testinony;

* * *
This Rule does not require the State to
disclose: . . . [a]lny other matter if the

court finds that its disclosure would entail a
substantial risk of harm to any person
out wei ghing the interest in disclosure.

Mora alleges that the failure by the prosecutor pronptly to
furni sh names and addresses of all w tnesses jeopardi zed his case
because it restricted his counsel’s ability to contact the
w t nesses before trial and thus inhibited the proper preparation of
a defense. More specifically, Mra alleges that the |ower court
erred in denying his notion to dismss, notion to conpel discovery,
and notion in limne to exclude the witnesses’ testinony, all based
upon a violation of the discovery rule. Further, he alleges that
the court erred in denying his notions for mstrial, first, during
the opening statenment by the prosecutor when she referred to
W t nesses whose addresses were not provided to the defense, and
second, at the end of the State’'s case.

Mora’'s argunent concerns five witnesses. Wth regard to the
first witness, M. Wley, Mra argued that the address given to him
by the State was not current and that he was unable to contact the
wi tness. The State contended that the address given to Mira was
the only address of record, and it had issued a subpoena for him
(presumably at that address) which had not been served. The judge

ruled that if M. WIley showed up to testify, the defense would
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have an opportunity to interview himprior to his testinony.

Two ot her wi tnesses, Ms. Romano and M. Wods, were placed in
a wtness protection programby the State at their request due to
expressed fear of Mobra. At a pre-trial notion hearing, the State
noved for a protective order limting disclosure of the addresses
of these wi tnesses based upon their fear of the defendant. The
nmotion was deni ed. Subsequently, the State gave the nanes of these
W tnesses to defendant, along with their |ast known address prior
to relocation, but not their current |ocations. The prosecutor
proffered that she had spoken with the two and offered them the
opportunity to speak with defense counsel. She said that they both
declined to do so. At trial, the court ruled, as it did with the
other witnesses, that prior to their testinony, they would be nade
avai l able to the defense for interview ng.

The fourth witness was Angel a Dorsey. The State provided the
defense with an address for Ms. Dorsey, but the defense alleged
that it was not current. Once again, the court ruled that the
def ense woul d have the opportunity to speak with the witness if the
wi tness was inclined to do so.

Prior to the testinony of each of these w tnesses, the court

i nquired of themas to whether they wi shed to speak to the defense.
Al'l four declined.

A fifth wtness, Deborah More, whose address the defense al so

all eged was not current, did elect to talk with defense counse
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before her trial testinony. Mora challenges the trial court’s
ruling with respect to M. Myore, claimng that talking to
W tnesses imediately prior to their testinony is of limted val ue.
At that point, Mra contends, a defendant has no opportunity to
review and investigate the wtness’'s assertions in order to
determ ne her truthful ness.

From the record, it appears that the State may well have
violated Maryl and Rul e 4-263, requiring disclosure of the nanes and
addresses of w tnesses. The determnation of what, if any,
sanction wll be inposed for a violation of discovery is “in the
first instance coomtted to the discretion of the trial judge. The
exerci se of that discretion includes eval uating whether a discovery
vi ol ation has caused prejudice.” Warrick v. State, 302 M. 162,
173 (1985) (citations omtted). The trial court addressed any
prejudice to defendant arising fromthis violation by giving the
defense the opportunity to interview those w tnesses outside of the
presence of the jury, if the wtnesses were willing. The tria
judge believed that, wunder the circunstances, such renmedy was
sufficient to address any potential for prejudice to the defendant.

Qur Court of Appeals has stated clearly the limted role of an
appel l ate court when reviewing a ruling on a discovery dispute:
“We fully recognize that ruling on discovery disputes, determ ning
whet her sanctions should be inposed, and if so, determ ning what

sanction is appropriate, involve a very broad discretion that is to
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be exercised by the trial courts.” North River Ins. Co. v. Myor
of Baltinore, 343 Md. 34, 47 (1996). A trial court decision wll
be disturbed only if there is an abuse of discretion. See id. W
find no abuse of discretion in this case.

It was nmade clear at trial that all of the nanes of the
w tnesses were disclosed. In addition, it was clear that addresses
of the witnesses were provided, with the exception of the current
addresses of two witnesses in protective custody. Although Mra
contends that none of the addresses provided to himwere current,
he has not made any showing that the State knew of nore accurate
addresses, except as to the two wtnesses in protective custody.
The trial judge assured Mora that he would allow himto interview
the wi tnesses once they becane available, and in fact, prior to
each of the witness’s testinony, the judge and counsel had a bench
conference to ask each individual witness if they wi shed to speak
to defense counsel. Al but one of the five wtnesses declined to
do so. W see no basis to conclude that these w tnesses woul d have
been nore inclined to speak with defense counsel if contacted prior
to trial. As to the one witness who did speak with defense
counsel, Mra offers no substantive support for his bald allegation
that an wearlier conversation with that wtness would have
benefitted the defense in a substantive manner. \Wile the trial
judge, in his discretion, could have elected to exclude the

W tness’s testinony, we see no abuse of discretion by the court or
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prejudice to appellant in his refusal to do so.

L.
SUFFI CI ENCY OF THE EVI DENCE

Mora also contends that there was insufficient evidence to
support his convictions. The standard for our review of the
sufficiency of the evidence is "whether after view ng the evidence
in the light nost favorable to the prosecution any rational trier
of fact could have found the essential elenments of the crinme beyond
a reasonable doubt." Bl oodsworth v. State, 307 M. 164, 167
(1986), cert. denied, 313 MJd. 688 (1988) (enphasis in original).
This standard applies to all crimnal cases, including those
resting upon circunstantial evidence, see Wggins v. State, 324 M.
551, 567 (1991), cert. denied, 503 U S 1007, 112 S. C. 1765
(1992), since, generally, there is no difference between guilt
based in whole or in part on circunstantial evidence and guilt
based on direct evidence. See Mangumyv. State, 342 M. 392, 398
(1996). "[Conviction upon circunstantial evidence alone is not to
be sustained unless the circunstances are inconsistent with any
reasonabl e hypot hesis of innocence.”" Wst v. State, 312 M. 197,
211-12 (1988) (enphasis in original).

Weighing the credibility of wtnesses and resolving any
conflicts in the evidence are tasks proper for the fact finder.

See Binnie v. State, 321 Mi. 572, 580 (1991). “In this regard, it
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may believe part of a particular wtness's testinony, but
di sbelieve other parts . . . .” Pugh v. State, 103 M. App. 624,
651, cert. denied, 339 Mi. 355 (1995). The |imted question before
an appellate court is “not whether the evidence should have or
probably woul d have persuaded the majority of fact finders but only
whet her it possibly could have persuaded any rational fact finder.”
Fraidin v. State, 85 Ml. App. 231, 241, cert. denied, 322 Ml. 614
(1991) (enphasis in original).

In this case, Mora was convicted of violating Mi. Code (1957,
1996 Repl. Vol.), Art. 27 8§ 286(a)(5) which, in pertinent part,
makes it unlawful to

keep or mamintain any conmmon nui sance which
means any dwel | i ng house, apartnent, buil ding,

vehicle, vessel, aircraft, or any place
what ever which is resorted to by drug abusers
for purposes of illegally admnistering
control | ed dangerous substances or which is
used for t he illegal manuf act ur e,
di stribution, di spensi ng, st or age or

conceal nent of controll ed danger ous substances

or controlled paraphernalia, as defined in 8§

287(d) of this subheading .
Mora argues that there was no evidence to refute Ms. Mra's
testinmony that she, not her husband, controlled the property and
that it was owned by her father.

We di scussed the issue of control in Anderson v. State, 9 M.

App. 532 (1970). There, we held that evidence was sufficient to

support the defendant’s conviction for maintaining a prem ses for

selling narcotics, when defendant admtted a relationship with the
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| egal tenant of the property and his actions of selling heroin were
observed by police officers for a period exceeding one nonth. See
id. at 540.

The Court of Appeals has stated that “[c]ircunstantial
evidence is to be viewed ‘not like a chain which falls when its
weakest link is broken, but . . . like a cable . . . [which] *“does
not depend upon one strand.”’” WIson v. State, 319 Md. 530, 536
(1990) (quoting Pressley v. State, 295 M. 143, 150 (1983)).
“Thus, where physical circunstanti al evidence and wtness
observation or other independent circunstantial evidence ‘point in
the same direction, reinforcing and corroborating each other,’ a
determnation of guilt “is no | onger dependant upon a single strand
of circunstantial evidence but rather upon a cable made up of
multiple strands.’”” Davis v. State, 100 Md. App. 369, 390 (1994)
(quoting Eiland v. State, 92 Ml. App. 56, 70 (1992), rev'd on ot her
grounds, 330 Md. 261 (1993)).

Mra's admtted relationship as the husband of the |egal
possessor of the property, the observation of his activities over
a sufficient period of tinme by police officers, and the testinony
of persons who sold CDS for himare sufficient to conclude, beyond
a reasonabl e doubt, that he was in possession of the property for
t he purpose of maintaining a conmmbn nui sance.

W find the evidence sufficient to sustain appellant’s

convi cti ons.
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COSTS TO BE PAI D BY APPELLANT.



