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Appel I ant Leonard Jovan Mdirgan was convicted by a jury on
August 13, 1997, in the Crcuit Court for Prince George’s
County, of second degree nurder. He appealed his conviction and
we reversed and remanded the case for retrial in an unreported
opi nion, Mrgan v. State, No. 1693, Septenber Term 1997 (filed
July 20, 1998). The reversal was based on the trial court’s
erroneous deni al of appellant’s notion to suppress his
statenents to the police.

Appellant was retried and, on Septenmber 1, 1999, he was
again convicted of second degree nurder and was sentenced to
thirty years inprisonnent. Appel lant tinely noted this appeal
presenting two questions, which we rephrase:

l. Did the trial court err in denying
appellant’s nmotion for judgnment  of
acquittal based on insufficiency of the

evidence and thereby submtting the
case to the jury?

1. Dd t he trial court abuse its
di scretion by denyi ng appel l ant’ s
not i on for mstrial after t he
prosecut or made reference to

appellant’s first trial?
W answer both of these questions in the negative and,

accordingly, affirmthe judgnent of the circuit court.
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FACTUAL BACKGROUND

This appeal stens from the January 4, 1997, nmnurder of
Ri chard MCoy. No direct evidence was presented that appellant
murdered the victim The substance of the circunstantial
evi dence adduced at trial was that appellant telephoned his
aunt, Deborah Phillips, on the evening of January 4, 1997. He
was frightened, upset, and crying, he told her, because soneone
had been shooting at him and his friends, Eddie Mthis and
McCoy, while they were driving in the victinms car. Sever al
Wi tnesses testified that they saw MCoy in the conpany of his
two friends, Mathis and appellant, on Friday evening, January 4,
1997. On January 5, 1997, an off-duty police officer found the
victims body on the side of the road at Suitland Parkway in
Prince George’'s County. Aut opsy reports revealed that the
victim was shot twice in the head, once with a .44 mllineter
handgun and also with a .9 mllinmeter handgun. On January 9,
1997, investigators found the victims car in Wshington, D.C
The car exhibited no signs of having been damaged from gunshots.

Martha Rorie and Shirley Bell, MCoy's two cousins wth
whom he lived in Washington, D.C., testified that they saw MCoy
on that evening at their residence with Anthony Ross, Patrick
Wods, and two other individuals identified as “Steve” and

“Mbochie.” Ross testified that, later in the evening, he saw
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the victimsitting in his yellow Nova autonobile in front of his
house in the District of Colunbia. McCoy was sitting in the
passenger’s seat of his car, Mathis was sitting in the driver’s
seat,! and appellant was standing on the porch in front of the
house. According to the testinony of appellant’s aunt, it was
after appellant was seen in the conpany of Mathis and the victim
that appellant called his aunt to report that sonmeone had been
shooting at themwhile they were inside the car.

Subsequent to that tel ephone conversation, the police were
able to obtain the telephone nunber of the tel ephone appell ant
used to call his aunt, which was later traced to Cecilia
Scar borough’ s apart nment . Pol i ce sear ched Scar borough’ s
apartnment and found a plastic bag containing a blood-stained
vest on her balcony; the blood was subsequently analyzed and
found to be consistent with that of the victims DNA

Scar borough testified that Mathis and appellant were in her
apartnment when she arrived on the night of the nurder, between
nine and ten o' 'clock in the evening. Nei ther Mathis nor
appel | ant appeared to her to be upset or injured and both acted

nor mal . The time line of events before and after the nurder of

1Al t hough appellant’s brief states that Ross testified that
the victimwas sitting in the driver’s seat of his car, in fact,
the witness testified that the victim was sitting “in the
passenger side of his car ”
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Ri chard McCoy is essential to our review of appellant’s claim of

i nsufficiency of the evidence:

TI MVE LI NE

January 4, 1997 to January 11, 1997

January 4, 7:15 p.m —MCoy’'s cousins, Martha Rorie and Shirley
Bell, last see the victimas he left their residence.

January 4, evening hours: MCoy returns to residence to get his
keys, telling Bruce Tucker that he would be right back;
Tucker also identifies victims hat at trial.

January 4, 7:00-8:00 p.m — Anthony Ross sees MCoy sitting in
passenger seat of his car and WMthis sitting in the
driver’'s seat, as appellant stood on the front porch of the
resi dence.

January 4, 8:00 p.m — Appellant telephones his aunt, Deborah
Phillips, from a tel ephone nunber recorded by her Caller
|.D., and said that “soneone was shooting at him and he was
scared,” that he was with Eddie and Richard, and that
“Richard and Eddie got hit.” Concerned about appellant’s
tel ephone call, Phillips telephones the District of
Col unmbi a Pol i ce.

January 4, 8:45 p.m — Caudio Herzfeld hears single |oud
gunshot emanating from Suitland Parkway, adjacent to his
resi dence near where victims body was di scover ed.

January 4, 9:00-9:30 p.m —Cecilia Scarborough returns to her
apartnent and finds appellant and Eddie Mathis there,
apparently uninjured and exhibiting “normal” deneanor; the
pair stay overnight, |leaving her apartnent the next
norning; a blue bag containing a vest stained wth bl ood
the DNA of which was analyzed and found to be inconsistent
with that of appellant and Mathis, but consistent wth
McCoy’s DNA was placed by sonmeone other than Scarborough on
a chair on her bal cony.

January 4, 10:00 p.m — Oficers Mchael Baylor and Lazaro
Gonzal es of the Washington, D.C. Metropolitan Police respond to
the “911" call placed by Deborah Phillips and, based
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on the information received from her, Gonzalez sent
“units out to Suitland Parkway |ooking for a body and
a yellow car” which he believed, “. . . belonged to a
guy naned Richard.”

January 4, 11:15-11:55 p.m — The police interview Shirley

d adney to ascertain if she knew anything about appellant;
after the police left, she placed a tel ephone call to
t he nunber which had appeared on her Caller |.D. and
she talked with appellant who “appeared okay on the
phone.”

January 5, 8:00 aam —Oficer Wlliam Smth of the Washi ngton
D. C Metropolitan Police, who had just left work,
di scovered the wvictims body beside Suitland Road and
Forestville.

January 9 — Sergeant Daniel Lawson of the United States Park

Pol i ce processes the 1977 Chevrolet Nova discovered at
Suitland Parkway and Meadowiew Drive; he details the
soot covering the entire inside of the vehicle “from
a fire that had been set in the vehicle” interior, a
stained carpet fromthe floor of the right rear of the
vehicle, all wndows were intact and the recovery of
a Green Bay Packers baseball hat from the driver’s
side floor of the vehicle.

January 11, 12:30 a.m - Robert Rule, Lieutenant Investigator in
the Special Forces Unit of the United States Park Police
executed a search warrant for 6553 Hillmar Drive, Apartnent
202, the prem ses |leased to Cecilia Scarborough; recovered
froma green plastic chair on the bal cony was a plastic bag
later found to contain a vest stained with blood anal yzed
as consistent with the DNA of the victims bl ood.
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ANALYSI S

SUFFI Cl ENCY OF Cl RCUMSTANTI AL EVI DENCE

A STANDARD OF REVI EW

The Court

of

Appeal s penned the well-settled standard of

appellate review of the trial court in State v. Al brecht, 336

Mi. 475, 478-79 (1994):

At the outset, we enphasize that when an

appellate court is called upon to determ ne
whet her
sustain a crimnal conviction, it is not the
function or the duty of the appellate court
to undertake a review of the record that
would amount to, in essence, a retrial of

t he case.
the |ight

suf fici ent evi dence exi sts to

Rat her, we review the evidence in
nost favorable to the State,

giving due regard to the trial court’s
finding
conflicting evidence, and, significantly,
its opportunity to observe and assess the

of facts, its resol uti on of

credibility of wtnesses. Fundanent al | y,
our concern is not with whether the trial
court’s verdict is in accord wth what
appears to us to be the weight of the
evi dence, but rather is only wth
whether the verdicts were supported wth

sufficient evidence —that is, evidence that
showed directly, or circunstantially,
or supported a rational inference of facts
which could fairly convince a trier of fact
of the defendant’s guilt of the offenses
charged beyond a reasonabl e doubt.

ei t her

I n
chal | enge
not to

other words, when a sufficiency
is made, the reviewing court is

“ask itself whether it believes that

the evidence at the trial established guilt
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beyond a reasonable doubt”; rather, the duty
of the appellate court is only to determ ne
“whether, after viewing the evidence in the
light nost favorable to the prosecution, any
rational trier of fact could have found the
essential elenents of the crine beyond a
reasonabl e doubt.”

(Gtations and footnote omtted.)

Moreover, in recapitulating the essence of our review, we

in Stouffer v. State, 118 M. App. 590, 606 (1997), aff’'d

sai d,
in part,
State, 31

B

rev’d in part, 352 M. 97 (1998), citing Barnes v.

Mi. App. 25, 29 (1976):

In other words, a guilty verdict may be
set aside only if there is no legally
sufficient evidence or inferences drawable
therefrom on which the jury could find the
accused guilty beyond a reasonabl e doubt.

Cl RCUMSTANTI AL EVI DENCE

Judge Salnon, witing for the Court in our recent

deci si on

in Jensen v. State, 127 M. App. 103, 117-18, cert. denied, 356

M.

178

(1999), discussed the sufficiency of circunstanti al

evi dence to sustain a crimnal conviction:

“Maryland has long held that there is no
di fference between direct and circunstanti al
evidence.” A conviction my be based on
circunstantial evidence al one. If guilt is
based on a single strand of circunstanti al
evi dence, however, to neet the standard for
| egal sufficiency, the circunstances nust be
inconsistent with any reasonable hypothesis
of i nnocence. Nevert hel ess, the Court of
Appeals has made clear that this |ast-
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mentioned rule does not apply when the
conviction is based on nultiple strands of
circunstantial evidence. In Hebron, the
Court expl ai ned:

(W here t he ci rcumstanti al
evidence consists of nore than a
singl e strand, : : : “an
instruction requiring t he
excl usion of reasonabl e hypothesis
of I nnocence IS not only
unwar ranted, but inproper.” Thi s

is so because, in such a case, the
ci rcunst ances, taken together and

vi ewed from t he State’s
per specti ve, are i nconsi st ent
Wi th, al t hough not absol utely
di spositive of, the defendant’s
I nnocence.

(Gtations and footnote omtted.)

In rejecting appellant’s contention in Jensen that a
judgnent of conviction nust be reversed if the circunstanti al
evidence is consistent with any reasonable theory of innocence
when the State’'s evidence is purely circunstantial, we explained
that the rule Jensen enbraced was m sleading and inconplete in
the factual context of that case. W then set forth the
principle in its entirety as recounted in Hebron v. State, 331
Md. 219 (1993). Judge Robert M Bell, currently Chief Judge,
expl ained at 231 Md. 234:

The cases referring to circunstanti al
evidence not excluding every reasonable
hypothesis of a defendant’s innocence are

cases in which there is «circunstantial
evi dence of the defendant’s guilt and other
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evidence, either circunstantial or direct,
tending to negate that evidence and no basis
upon which a rational finder of fact could
return a verdi ct of guilty W t hout
speculating as to which of the two versions
is the correct version. A jury faced with
that state of the evidence could not
logically, nor lawfully, return a quilty
verdict; hence, as the Court of Special
Appeal s pointed out, given that scenario,
“there is nothing for the jury to decide,
and, upon proper notion, the judge is duty-
bound, as a matter of law, to enter a
j udgnment of acquittal.”

(Gtations omtted.)

The

Hebron Court noted that the Court of Appeals, in

Pressley v. State, 295 M. 143, 150 (1983), had previously

rej ected

the argunent t hat each fact constituting the

circunstantial evidence is disconnected and i ndependent

be proved beyond a reasonabl e doubt:

In Pressley, a case involving but one

strand of circunstanti al evi dence, t he
defendant urged that, in the case of
ci rcunstanti al evidence consisting of a
nunber of di sconnected and independent
facts, each fact mnust be proved beyond a
reasonabl e doubt. The Court rejected the

argunent, noting that, where that situation

exi sts,
“(c)ircunstantial evidence is not
like a chain which falls when its
weakest link is broken, but is
like a cable. The strength of the
cable ‘does not depend upon one
strand, but is made up of a union
and conbination of the strength of
all its strands. No one wire in
t he cabl e t hat supports t he

and nust
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suspension bridge across N agara
Falls could stand nmuch weight, but
when these different strands are
al | conbi ned t oget her, t hey
support a structure which IS
capable of sustaining the weight
of t he heavi est engi nes and
trains. W therefore think it is
erroneous to speak of
circunstanti al evi dence as
depending on links, for the truth
is that in cases of circunstantia

evi dence each fact relied upon is
sinply considered as one of the

strands and all of the facts
relied upon should be treated as a
cable.’”

Conversely, al bei t only

inmplicitly, the Court recognized
that “(o)nly when there is ‘but
one strand’ of evi dence or
successi ve I i nks of evi dence
connecting the defendant to the
crime nust the trier of fact be
satisfied beyond a reasonabl e
doubt as to each link in the chain
of ci rcunst ances necessary to
establish the defendant’s guilt.”

Hebron, 331 Md. at 227-28 (citations omtted).

Utimtely, the Hebron Court affirnmed our determnation
regarding when the “exclusion of reasonable hypothesis of
i nnocence” doctrine applies:

The Court of Special Appeals was correct,
therefore, when it concluded that where the
circunstantial evidence consists of nore

than a single strand, the Wst [v. State,
312 M. 197 (1988)] proposition does not
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apply. I ndeed, in that circunstance, “an
instruction requiring the exclusion of
reasonabl e hypothesis of innocence is not
only unwarranted, but inproper.” This is so
because, in such a case, the circunstances,
taken together and viewed from the State’s
perspective, are inconsistent wth, although
not absol utely di spositive of , t he
def endant’ s i nnocence.

A conviction may be sustained on the
basis of a single strand of circunstanti al
evi dence or successi ve l'inks of
circunstantial evidence. It is only when
that evidence is also consistent with a
reasonabl e hypothesis of innocence that it
is insufficient. The question thus becones
when is a single strand or successive links
of circunstantial evidence consistent both
with guilt and innocence?

Id. at 228-29 (citations omtted).

The evidence to support a finding of guilt of the crinme of
murder may be either direct or circunstantial and, where legally
sufficient evidence of corpus delecti and crimnal agency are
presented, the question of whether a defendant is guilty is a

gquestion of fact to be determned by the jury. See generally
id. at 237-38. Circunstantial evidence may support a conviction
when the circunstances, taken together, do not require the trier
of fact to resort to speculation or nere conjecture. Taylor v.
State, 346 Ml. 452, 458 (1997).

It is not necessary, however, that the circunstanti al

evi dence be such that no possible theory other than guilt can
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st and. See Hebron, 331 M. at 227 (quoting Glnore v. State,
263 M. 268, 292-93 (1971), vacated in part, 408 U S 940
(1972)). It is also neither necessary that the circunstantial
evi dence exclude every possibility of the defendant’s innocence,
nor that it produce an absolute certainty of defendant’s quilt
in the mnds of the jurors. | d. Proof of gqguilt beyond all
doubt has never been required. Tasco v. State, 223 M. 503, 510
(1960), cert. denied, 365 U.S. 885 (1961).

“[Tlo nmeet the test of legal sufficiency, evidence (if
believed) nust either show directly, or support a rational
i nference of, the fact to be proved.” 1d. A jury is asked to
wei gh the evidence given to them based upon its experience with
peopl e and events. Hebron, 331 Md. at 225 (quoting Holland v.
United States, 348 U. S. 121, 139-40 (1954). “I'f the jury is
convi nced beyond a reasonable doubt, we can require no nore.”
| d. A reversal of the lower court, sitting with a jury, would
require an appellate court to inquire into and weigh the
evi dence, essentially taking over the prerogative of the trial
court, which we have no authority to do. See generally Tasco,

223 Md. at 510-11.
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C. THE ROLE OF THE JUDGE VI S-A-VIS THAT OF THE JURY

The Court of Appeals has pointed out in In re Petition for
Wit of Prohibition, 312 Md. 280 (1988), that what a trial court
does in regard to passing upon the sufficiency of the evidence
is “strictly circunscribed.” Id. at 310. The trial judge,
sitting with a jury, may not inquire into and neasure the weight
of the evidence to ascertain whether the State has proved its
case beyond a reasonabl e doubt. Id. (citation omtted). Pri or
to a constitutional anendnent in 1950, trial courts, and also
appellate courts, did not have the power to review the
sufficiency of the evidence of a crimnal case tried before a
jury. Brooks v. State, 299 M. 146, 149 (1984) (citation
omtted). That anendnent has since been supplenented by
statute, Mb. CobE (1996 Repl. Vol.), ART. 27, 8§ 593, which states,
in pertinent part, that “the jury shall be the judges of law, as
well as of fact, except that at the conclusion of the evidence
for the State a notion for judgnent of acquittal on one or nore
counts . . . nmay be made by an accused on the ground that the
evidence 1is insufficient in law to justify his [or her]
conviction . . . .7 If the trial court denies a defendant’s
nmotion for acquittal, the defendant then is entitled to have the
deni al reviewed on appeal. See Brooks, 299 Ml. at 150 (footnote

omtted). An appellate court, therefore, is authorized to
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review the sufficiency of the evidence, but that review is
[imted. State v. Devers, 260 M. 360, 371, cert. denied, 404
US 824, 92 S .. 50, 30 L.Ed.2d 52 (1971). The appellate
court does not

inquire into and neasure the weight of the

evidence to ascertain whether the State has

proved its case beyond a reasonable doubt,

but nmerely ascertains whether there is any

rel evant evidence, properly before the jury,

legally sufficient to sustain a conviction.
Id. (citations omtted).

In determning the sufficiency of the evidence underlying

a crimnal conviction, the appropriate standard for the trial
court is whether, after viewng the evidence in the light nost
favorable to the prosecution, any rational trier of fact could
have found the essential elenents of the crine beyond a
reasonabl e doubt. Dawson v. State, 329 M. 275, 281 (1993)
(citations omtted). It is the judge’'s role to determne

whether the evidence that the State has presented is legally

sufficient to warrant sending the case to the jury. Hebron, 331

Ml. at 234. If the judge determnes that the evidence is
sufficient, he or she will submt the issues to the jury for its
determ nati on. ld. at 235. Alternatively, if +the judge

determ nes that the evidence is legally insufficient to send the
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case to the jury, then the judge nust direct a verdict of
acquittal. Id. (citation omtted).

From the jury's perspective in a case that is purely
circunstantial, the body of evidence submtted to it by the
trial judge nust be such that, in conjunction with weighing the
evidence and assessing the credibility of the wtnesses, there
are sufficient strands interconnected to establish crimnal
agency and corpus delecti beyond a reasonable doubt. That
process is aptly described in our decision in Dinkins v. State,
29 M. App. 577, 579-80 (1976), opinion adopted 278 M. 238
(1976):

We observed in Evans v. State, 28 M.
App 640, 349 A . 2d 640 (1975): “In a real
sense, the whol e decision-nmaking process is
the process of drawi ng inferences. From
fact A we infer fact B. . . . The whol e
phenonenon of circunstantial evidence is the
phenonmenon of inferring facts in issue from
facts established.” W pointed out that
certain inferences, out of the infinite
swarm of their fellows, have been singled
out for |egal analysis.

We continued, regarding the judge’ s role:

We indicated in Evans that an inference
cComes to j udi ci al attention in t wo
si tuati ons. “When we are called upon to
measure the legal sufficiency of evidence,
we have to determne whether established
facts A and B are legally sufficient to give
rise to a fair inference of fact C, the
ultimate fact in issue. W are simlarly
called wupon to neasure the efficacy of
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certain inferences when we are asked to
instruct a jury that it my (although it
need not) infer fact C from established
facts A and B.” [Evans v. State,] 28 M.
App. at 703. Thus, upon legally sufficient
proof that certain goods were recently
stolen, that they were in the exclusive
possessi on of t he accused, t hat t he
possessi on was not satisfactorily explained,
and in the absence of other facts indicating
that the accused was nore likely to be the
receiver than the thief, Jordan v. State,
219 M. 36, 47 (1959), cert. den., 361 U S.
849 (1959), the judge at a bench trial my
infer, in his role as the trier of fact,
that the accused was the thief. At a jury
trial, the judge may, and at the request of
a party, shall, Miryland Rule 756, 8§ b,
instruct the jury that it may infer that the
accused was the thief.

Id. at 581-82.

I d.

Finally, we expl ai ned:

The nmere fact that there is sonme evidence
tending to explain the possession consistent
with innocence does not bar the judge in a
bench trial fromdrawing the inference or in
a jury trial from instructing the jury on
the inference. The trier of fact nust weigh
the explanation to determne whether it is

reasonabl e or “pl ausi bl e, or
“satisfactory.” It is not bound to accept
or believe any particular explanation any
nmore than it is bound to accept the
correctness of the inference. But the

burden of proving beyond a reasonabl e doubt
that the accused stole the property remains
in the prosecution.

at 582-83 (citation omtted).



THE | NSTANT CASE

Appellant initially contends that the trial court erred in
denying his nmotion for judgment of acquittal, based on
insufficiency of the evidence. Appel lant posits that the
State’s evidence was entirely circunstantial and at best could
only raise the possibility of defendant’s guilt, which would be
insufficient to support an inference of guilt beyond a
reasonabl e doubt. Appel l ant argues that the circunstanti al
evidence presented in this case could support four different
theories: (1) that appellant was the perpetrator of the crineg,
(2) that Mathis was the perpetrator, and appellant nerely an
ai der and abettor, (3) that appellant only helped to set fire to
the victims car and di spose of the evidence of the crine and is
therefore an accessory after the fact, or (4) appellant did not
participate in the killing in any way.

He cites Taylor v. State, 346 M. 452, 458 (1997), for the
proposition that, “when the evidence -equally supports two
versions of events, and a finding of guilt requires speculation
as to which of the two versions is correct, a conviction cannot
be sustained.” (Gtations omtted.) Cting State v. Sinpson
318 Md. 194 (1989), which held that the fact finder nust not be

required to speculate as to whether the defendant possessed
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cocai ne or heroin, appellant essentially conplains that the jury
was required to speculate as to what his participation was in
the nurder of Richard McCoy. Appellant argues that the evidence
presented at trial was only sufficient to arouse suspicion and
could not support an inference beyond a reasonable doubt. Citing
Tayl or, he argues that the evidence in the case at hand equally
supports nore than one version of the events, requiring
specul ation as to which of the versions is correct. See Tayl or
346 MJ. at 458. Hs challenge to the sufficiency of the
evidence is nobst succinctly articulated by trial counsel’s
argunment on the notion for judgnment of acquittal:

The problem is he’s not being charged with

an accessory after the fact. He can only be

found guilty of a principal in the first

degree or a principal in the second degree

Now i f he had been charged with an accessory

after the fact, then | wouldn’'t be standing

her e.

Literally, the above trial concession may be interpreted as
an acknow edgnment that appellant does not argue that, on the
state of the evidence, it would not have been within the purview
of the jury to find appellant guilty of being a principal in
either the first or second degree or an accessory after the fact
had he been charged separately with the latter offense. CQur

task, as we see it, sub judice, is, applying settled |egal

principles regarding the sufficiency of the evidence to sustain
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a conviction when such evidence is entirely circunstantial, to
determ ne whether the circunstances, taken together, required
the jury to resort to specul ation or nere conjecture.

We begin by narrowing the focus of our review. Appellant’s
only assail on his conviction for second degree murder is upon
the sufficiency of the proof of his participation, i.e., whether
he was a principal, accessory after the fact, or an uninvol ved
observer. We nmust decide whether the facts established are
legally sufficient to give rise to the ultimate fact in issue,
nanmely, that appellant either conmtted the second degree nurder
of Richard McCoy or aided and abetted Mathis in commtting the
nmur der . In other words, we nust determ ne whether there was
legally sufficient evidence from which the jury could be
convinced beyond a reasonable doubt as to what appellant did

relative to the crine, when he did it and under what

circunstances. He offers two theories of what may have occurred,
which he insists are inconpatible wth guilt of nurder in the
second degree, i.e., that he only hel ped dispose of the victinis
body and is guilty only of being an accessory after the fact or
that he “did not participate in the killing in any way.”
Accepting appellant’s trial concession that the gravanmen of
his argunent is that accessory after the fact was not avail able

to the jury as an alternative theory of culpability, the
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circunstantial evidence was sufficient to support appellant’s
conviction for second degree nurder should we concl ude, from our
review of the record, that the State produced evidence legally
sufficient to convince the jury beyond a reasonable doubt of
appellant’s actions which were indicative of a nmens rea, that
denonstrated his conplicity or prior know edge that MCoy would
be

mur der ed.

A PRESENCE AT THE SCENE OF THE CRI ME
At the outset, “[while a defendant’s presence at the scene

of a crime is ‘a very inportant factor to be considered in
determning guilt,” Tasco v. State, 223 Ml. 503 (1960), . . . it
is elementary that nmere presence is not, of itself, sufficient
to establish that that person was either a principal or an
accessory to the crine.” Wlson v. State, 319 M. 530, 537-38
(1990). Al t hough appel | ant attenpts to di scount t he
significance of his presence at the scene of the crine by
arguing that his tel ephone call to his aunt “does not support an
inference that [appellant] was in the car at the tinme of the
shooting,” our determ nation of whether appellant was, in fact,

at the scene of the crinme need not detain us long in view of the

testinmony of Rory, Bell, Tucker, and Ross, who place appellant
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in MCoy's vehicle a nere forty-five mnutes before the
tel ephone call to his aunt, in which he reported that soneone
had shot at MCoy, WMathis, and hinmself, wounding MCoy and
Mat hi s; appellant, by his very tel ephone call, places hinself at

the scene of the crine.

B. PARTI CI PATI ON: PRI NCI PAL AND ACCESSORY

In a recent case in which the State of Maryland asked the
Court of Appeals to dispense with the common |aw distinction
bet ween principals and accessories, obviating the requirenent to
prove that an acconplice be present at the scene of the crime to
be convicted as a principal, Judge Cathell, witing for the
Court in State v. Sowell, 353 Md. 713, 718, 719 (1999) (quoting
State v. Ward, 284 Md. 189, 197 (1978)), expl ai ned:

“A principal in the first degree is one

who actually commts a crime, either by his
own hand, or by an inaninmte agency, or by

an innocent human agent. A principal in the
second degree is one who is guilty of felony
by reason of having ai ded, counsel ed,

commanded  or encouraged the comm ssion
thereof in his presence, either actual or

constructi ve. An accessory before the fact
is one who is guilty of felony by reason of
havi ng ai ded, counsel ed, commanded or

encouraged the commi ssion thereof, wthout
having been present either actually or
constructively at t he nmoment of
per petration. An accessory after the fact
is one who, with knowl edge of the other’s
guilt, renders assistance to a felon in the
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effort to hinder his detection, arrest,
trial or punishnment.”

The main difference between an accessory
before the fact and a principal in the
second degree is that the latter nust be
actually or constructively present at the
scene of the crine.

Not only nust the State prove actual or constructive

presence at the scene of the crime during its comm ssion and

conplicity in the crimnal event, the defendant nust be charged
as a principal:

At common law, an indictnment nmust charge a
person correctly as principal or accessory
according to the facts and on an i ndictnent
charging a person as principal there could
be no conviction on evidence show ng that he
was nerely an accessory and vice versa. | t
is stated in Perkins on Crimnal Law (1957),
ch. 6, 8 8 D, 1 b, page 583:

The case may be lost in advance
either by carelessness in the
pleading or by a mstaken notion
as to whether the particular
defendant was or was not present
at t he time t he crime was

comm tted. One charged wth
felony as a principal cannot be
convi cted i f t he evi dence

established assessorial guilt, and
one charged as an accessory cannot
be convicted if the evidence shows
himto have been a principal. One
may be charged as a principal and
as an accessory in separate counts
of the sane indictnent, but the
prosecution can be required to
el ect upon which count it wll
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rely before the case is finally
submtted to the jury.

ld. at 727-28 (citations omtted).
In the case, sub judice, probably as the result of trial

strategy rather than “carelessness in the pleading,” appellant
was not charged as an accessory. Thus, on appeal, the State
either wll prevail in its asseveration that there was l|legally
sufficient evidence for the jury to find that appellant was a
principal or if we conclude that the circunstantial evidence
does not establish beyond a reasonabl e doubt that appellant was
present during the conm ssion of the crine and either commtted
the murder or aided and assisted Mathis, the failure to charge
appellant as an accessory would be fatal to the State s case.
Rejecting the State’s plea to abolish the distinction between
princi pals and accessories, the Court of Appeals concl uded:

Maryland retains the common |aw distinction between
principals and accessories. Respondent was tried only as a
principal in the second degree, which requires presence, not as
an accessory before the fact, which does not require presence.”
ld. at 734.

Al though appellant challenges the sufficiency of the
evidence that he was at the scene of the crine, actually or

constructively at the very nonent that MCoy was nurdered, the
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principal thrust of this appeal is that there is a paucity of
evidence to establish his degree of participation, i.e., that he
fired the fatal shot or encouraged Mathis to do so. Wth
respect to the degree of culpability for the conmssion of a
felony, the legal test for the distinction between an acconplice
in contrast to a witness for purposes of determning the need
for evidentiary corroboration is the sane test we apply to
deci de whether one, at the scene of the crinme at the nonment of
its commssion, is a principal. In characterizing what
constitutes conduct resulting in crimnal liability, we said in
Wllianms v. State, 19 M. App. 582, 593-94, cert. denied, 271

Mi. 747 (1974):

To be an “aider,” a person nust assist,
support or suppl enent the efforts of
another; to be an “abettor,” a person nust
i nstigate, advi se or encour age t he
commission of a crime and nmay in sone
circunstances include a person who s

present at the conmssion of the crine
wi t hout giving active assi stance.

(Gtations omtted.)

Thus, concluding, as we have, that there was indeed evidence
fromwhich the jury could find that appellant was present at the
scene of the crine when MCoy was nurdered, our search of the
record for evidence of appellant’s degree of participation

sufficient to submt the case to the jury enconpasses conduct
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whi ch anmounts to “advocating, encouraging, aiding or abetting.”
We need only look to the ill-conceived tel ephone call appellant
placed to his aunt, which the jury could construe, given the
time line, as a contenporaneous effort to ensure that he and

Mat hi s avoi ded det ecti on.

C. THE FACTS ESTABLI SHED — THE MJULTI PLE STRANDS
Keeping in mnd the test of [egal sufficiency of
circunstantial evidence to sustain a conviction of appellant as

a principal in the first or second degree, there were sufficient

“strands” —or facts relied upon by the jury fromwhich it could
infer the ultimate fact — in other words, to assenble the
strands to fornulate the “cable.” The circunstances include

appellant’s presence at the scene of the crinme during the
comm ssion thereof; the dispatch of wunits in the area of
Sui tland Parkway by O ficers Baylor and Gonzal es for the body of
“a guy naned Richard” and a yellow car, based on information
received from Deborah Phillips, appellant’s calm deneanor in a
t el ephone conversation with Shirley G adney after the nurder,
the recovery, from a balcony of the residence to which appellant
and Mathis had gone after the nurder, of a plastic bag
containing a vest stained with the victims blood, and, of

course, the fact that appellant and WMathis, according to the



- 26 -
time line, did not part conpany from an hour or two before the
murder until the next day.

The nost critical “strand” or fact established by the
evidence was the substance of the telephone conversation to
Deborah Phillips as well as when the tel ephone call was placed
in relation to the tinme of the nurder. Specifically
incrimnating was: (1) the account of “sonmeone shooting at”
appel lant; (2) the assertion that “R chard and Eddie got hit;
(3) the assertion that appellant was scared; and (4) furnishing
information regarding the location of MCoy and his vehicle to
Deborah Philli ps.

The strands of circunstantial evidence — the established
first-level facts, insignificant until considered in relation to
ot her established facts, include: (1) the fact that Mathis was
not struck by gunfire as reported by appellant; (2) the intact
car w ndows, gunshot holes through McCoy’'s baseball cap, and the
physi cal evidence indicated that the fatal shot was fired within
the vehicle; (3) the tel ephone nunber of the tel ephone used to
call Deborah Phillips was traced to Scarborough’ s tel ephone; (4)
the proximty of Scarborough’s apartnment to the |ocation where
the incinerated Nova autonobile was found, (5) Cecilia
Scar borough had not been out on her balcony for sone time prior

to the recovery of the blood-stained vest; and (6) MCoy was
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shot twice in the head with two different caliber handguns —a

.44 millimeter and a .9 mllinmeter.

D. THE | NFERENCES PERM SS| BLE —“ THE CABLE’

In his appellate brief, appellant essentially argues two
points —the insufficiency of evidence denonstrating his degree
of participation in the nmrder and the evidence which
establishes a greater l|ikelihood that Mithis was the shooter.
Wth respect to the latter, he remnds us that it was Mathis who
had an intimate relationship with Scarborough and had a key to
her apartnent, from which the vest stained with the victinis
bl ood was recovered. From these facts, he avers that an
inference could be drawn that Mathis placed the bag containing
the bl ood-stained vest on the chair on Scarborough s bal cony.
The testinony of Scarborough, he says, indicates that there was
not hi ng unusual about how appell ant was dressed; Mathis, on the
ot her hand, was wearing only a T-shirt and gym shorts, which
indicates Mathis shot MCoy and had, prior to Scarborough’s
arrival, “discarded his bl oodied clothing.”

Appel lant can find no solace in evidence which establishes
affirmatively the degree of participation of Mathis because such
evidence, in no way, operates to dimnish any evidence of his

own degree of participation. In other words, the focus of our
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i nquiry must be singularly on the actions and requisite
crimnal intent of appellant, regardless of the actions of
Mat hi s. Assumi ng, arguendo, that the jury could infer from

Scarborough’s intimate relationship wth Mthis and the fact
that he had a key to her apartnment that he had placed the bag
containing the bl ood-stained vest on Scarborough’s bal cony, the
jury was also entitled to infer, from the tine line, that
appel l ant continued to be in the conpany of Mathis shortly after
appellant’s telephone call inferentially placing him at the
scene of the crime, as Mathis disposed of the bag containing the
bl ood-stained vest. Likewse, the evidence indicates that
appellant was in Scarborough’s apartnent at a tine when Mthis
woul d have “discarded his bloodied clothing.” For the jury to
concl ude that appellant was only an accessory after the fact, it
woul d be required to suspend reason and infer that, despite the
time line, appellant was a disinterested observer during the
murder or he sonehow alighted from the vehicle in which MCoy
was shot before the nurder, and then rejoined Mathis after MCoy
was shot .

The tinme line chronicles appellant’s whereabouts from 7:15
p.m on January 4 until the nmorning of January 5, 1997. MCoy’s
cousins saw him in the passenger seat of his car and Mathis in

the driver’s seat as appellant stood on the front porch. The
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critical telephone call to his aunt, Deborah Phillips, wherein
he reported that sonmeone had fired shots at the car, that
Ri chard and Eddie were shot, and that he was scared, according
to Phillips, was placed at 8:00 p.m A single gunshot,
emanating from Suitland Parkway adjacent to a residence where
the victinms body was discovered, was heard at 8:45 p.m
Scar borough returned to her apartnent between 9:00 and 9:30 p.m
to find appellant and Mathis there; the pair were uninjured and
appeared calm remaining at the apartnent the night of January
4, 1997, and departing in the norning.

Not only was it a permssible inference from the foregoing
that appellant and Mathis were not apart during the period from
7:00 p.m on January 4, 1997, until the next norning, it would
strain credulity to believe that the very incrimnating course
of conduct appellant suggests should be attributable to Mathis,
i.e., discarding the bloody vest and the suspected bl oody
clothing, did not occur in appellant’s presence and was not part
of a joint effort to avoid detection for the nurder in which
bot h had parti ci pat ed.

In his reliance on Taylor v. State, supra, appellant sets
forth several hypotheses intended to establish an alternative
version of events which results, he says, in requiring the jury

to speculate as to which of the two versions is correct. As we
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have observed, a scenario which only incul pates Mathis, but does
not speak to appellant’s participation, does not satisfy the
Tayl or test. Moreover, it is appellant who engages in
specul ati on and conjecture when he suggests that MCoy nmay have
been shot with two different handguns because the killer, having
fired the last bullet in one handgun, had to use a second
weapon.

Turning to the circunstantial evidence from which the jury
could infer that appellant was a principal rather than an
accessory after the fact, as we have observed, supra, the tine
line is a strand of -evidence, tending to establish that
appellant and Mathis were together an hour before the nurder
until the next norning, at least twelve to fourteen hours |ater.
Appel l ant neither reported the murder of which he clearly had
know edge nor sought to separate hinmself from Mathis who, he
asserts, circunstantially can be shown to be the principal in
the first degree.

A nere thirty mnutes elapsed between 7:30 and 8:00 p.m,
when appellant was seen in the conpany of Mathis and the victim
and the telephone call to appellant’s aunt, Deborah Phillips.
Appellant’s recurring thene, on appeal and in argunent on the
nmotion for judgment of acquittal is —and was before the tria

j udge: “No inference can be made or shown that [appellant]
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hinself is either a principal in the first degree by being the
one that fired the shot, or no evidence to show that he was a
principal in the second degree by assisting M. Mithis in sone
overt act, doing sonmething to assist M. Mathis at the tinme of
t he nmurder.”

W agree with appellant that the nub of his insufficiency
claim of error devolves wupon the question of whether the
evidence, either directly or inferentially, establishes that
appellant, in his words, at the very least, “did sonething to
assist M. Mithis at the time of the nurder.” To be sure,
presence at the scene and aiding or abetting in the comm ssion
of the nmurder is the |east serious degree of participation in
the second degree nmurder for which appellant nay have been
convicted; the jury may well have decided appellant was, in
fact, the shooter or one of the shooters.

Al t hough presence at the scene of a crine and association with
the perpetrator during and for a substantial period after
comm ssion of the crinme, wthout nore, are insufficient to
establish guilt, the failure to report the crime and part
conpany with the shooter are but two circunstances which tend to
show concert of action with the principal actor, if not that
appel lant hinmself was the shooter. Referring to appellant’s

tel ephone call to his aunt, the prosecutor characterized the
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call as “probably the strongest piece of evidence we have right
now to put the [appellant] in the car.” W agree.

Appel lant’s decision to tel ephone his aunt at the very tine
the of fense was conmitted has inadvertently resulted in a story,
ostensibly designed to be exculpatory, that has squarely
i ncul pated himin the crinme. Not only does the tel ephone cal
pl ace appellant at the scene of the crime by reason of affirmng
that he was in the conpany of MCoy and Mathis shortly before
Cl audi 0 Herzfeld heard a single gunshot comng fromthe vicinity
of Suitland Parkway near where MCoy' s body was discovered, the
substance of the call is probative as to whether appellant was
a participant or nerely present during the comm ssion of the
crinme. Havi ng concluded that the evidence, circunstantially,
pl aces appellant at the scene of the crinme, our review is
narrowed to whether the evidence establishes that appellant was
a participant, either as the shooter or an aider or abetter.

Not wi t hst andi ng that appellant insists that he could have
been told where the body and the autonobile were |ocated by
Mathis, the jury, fromthe time line, could further infer that
the information obtained from Deborah Phillips that led Oficers
Bayl or and Gonzales to dispatch units to Suitland Parkway in
search of the body of “a guy named Richard” and a yellow car had

been provided by appellant in his telephone call to his aunt.
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Only the killer or a wwtness to the nurder would have possessed
that information. According to Deborah Phillips, when appellant
t el ephoned her, he was crying and upset and told her that he was
frightened because soneone had been shooting at him and his
friends. Wen Scarborough returned to her apartnment, she found
appellant to be calm and d adney, in a tel ephone conversation
three hours after the nmurder, said appellant appeared “Ckay on
t he phone.” Appellant’s ruse bespeaks a nens rea of one who is
a participant in the crimnal event rather than an observer or
accessory after the fact.

Because we are not required to determ ne whether the
evidence was sufficient to sustain appellant’s conviction based
on a single strand of circunstantial evidence, we nust evaluate
the cunulative effect of the circunstances and the reasonable
i nf erences therefrom and determ ne  whet her t he record
denmonstrates that the State has shouldered its burden to
establish appellant’s guilt beyond a reasonabl e doubt, producing
evidence from which the jury was not required to speculate or
engage in nere conjecture.

Qur appellate role is not to concern ourselves with the
wei ght or quality of the evidence; however, unlike a case based
on direct evidence, we have been constrained to engage in an

expansive review to determne whether the sum total of the
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cunul ative evidence presented provides a legally sufficient
basis for the jury to determne guilt. To be sure, our review
is limted to whether there was circunstantial evidence from
which a jury could, wthout speculating, find appellant guilty
of second degree nurder beyond a reasonabl e doubt.

It was not by only suspicion or conjecture that the jury
found appellant guilty of second degree nurder. If the jury
chose to believe the State’s witnesses and drew inferences from
the totality of the circunstances, as is its prerogative, our
role is not to inquire into that evidence and determne a
different outcone. W agree with the trial court that the
evidence could lead a rational trier of fact reasonably to find
t hat appellant was guilty of second degree nurder.

Finally, appel l ant’ s prot estations to t he contrary
notw thstanding, the jury was at liberty to infer from the fact
that the fatal shots were fired froma .9 millinmeter and a .44
caliber handgun that there were two assailants and, in
conjunction with the evidence that appellant and Mathis were the
only two persons seen with McCoy and with each other after the
mur der, that appellant and Mathis each fired a shot into MCoy’s
head. Were we to evaluate each of the above circunstances as
“l'inks”™ which, if broken, would result in a break in the chain,

we mght find rejecting appellant’s assail on his conviction
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probl emati c. Hebron and Pressley, however, teach us that our
task is to determ ne whether the circunstantial evidence in this
case “is made up of a union and conbination of the strength of
all its strands,” rather than being dependent upon one |ink. W
neither conclude that the versions of events offered by
appel lant is supported equally by the evidence to the version of
events advanced by the State, nor that the jury was required to
specul ate or engage in conjecture in its finding of quilt.

Taylor, 346 Ml. at 458.

E. THE ULTI MATE FACT: APPELLANT AT LEAST AIDED OR
ABETTED

In sum we conclude from our review of the record that the
circunstanti al evidence adduced was sufficient to support
appellant’s conviction as a principal. Wen, as here, a
convi ction IS based entirely on mul tiple strands of
circunstantial evidence from which the jury my find guilt
W t hout engaging in speculation or conjecture, the fact finder
is not required to give credence to hypotheses offered by
appel l ant to excul pate hinself.

In the instant case, given the relative ease in arriving at
the conclusion that the evidence established appellant’s

presence at the scene of the crime, the only question remaining
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for resolution by the trial judge was whether there was evidence
of appellant’s participation in the crimnal episode. W
concl ude that there was.

The determnation that there existed an evidentiary
predi cate fromwhich the jury could deci de whether —and to what
degree — appellant was involved, renoved the issues of his
presence and participation from the realm of speculation as
proscribed by Mryland | aw. Taylor, 346 M. at 458. Havi ng
decided that there was evidence from which the jury could
determ ne that appellant’s involvenent was that of a participant
while present during the conmssion of the crime, the trial
judge’s role in evaluating the evidence was concluded and it
then becane the jury's function to assess the credibility of the
W t nesses and accord what it considered the proper weight to (1)
the evidence of his presence at the scene of the crinme and (2)
the incrimnating nature of appellant’s actions. Accordi ngly,
we hold that the trial court’s ruling on the threshold issue of
the existence, vel non, of evidence of appellant’s presence at
the scene of the crinme and participation was proper and that the
court did not err by denying appellant’s notion for judgnent of

acquittal and in submtting the case to the jury.
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PROSECUTOR S REFERENCE TO PRI OR PROCEEDI NG

Appel l ant next <contends that the trial court erred in
refusing to declare a mstrial after the prosecutor revealed to
the jury that there had been a prior trial for the sanme offense.
During the direct exam nation of Shirley G adney, the prosecutor
asked the wtness if she recalled “testifying in this matter in
an earlier trial date.” Appel | ant objected and, outside the
presence of the jury, requested a mstrial, which the trial
court denied. W perceive no abuse of discretion with the trial
court’s deci sion.

It is well settled that the decision to grant a mstrial
rests in the discretion of the trial judge and our review is
l[imted to whether there has been an abuse of discretion.
Coffey v. State, 100 M. App. 587, 596-97 (1994). When the

nmotion for mstrial is denied, our job is to determ ne whether

any overwhel mng prejudice has occurred to the defendant. See
generally id. at 597. The denial of a notion for mstrial,
therefore, will be reversed only if the defendant was so clearly

prejudiced that the trial court’s denial constituted an abuse of

its discretion. Hunt v. State, 321 M. 387, 422 (1990), cert.

denied, 502 U S 835 (1991)(citing Johnson v. State, 303 M.
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487, 516 (1985)), cert. denied, 474 U S. 1093 (1986)). The nere
occurrence of inproper remarks does not by itself constitute
reversible error; rather, the remark nust have been a material
factor in the conviction. Poole v. State, 295 M. 167, 194
(1983) (quoting Wlhelmv. State, 272 Ml. 404, 431 (1974)).

In the instant case, the prosecutor’s reference to an
“earlier trial date” neither infornmed the jury that appellant
had previously been tried for the sane offense or that there had
been a conviction therefore. Appel l ant argues that there is a
“substantial possibility, if not a probability,” that one or
nore of the jurors drew an inference that he had been found
guilty at a prior trial in this mtter. Appel lant relies on
Coffey, wherein we held that a police officer’s testinony that
included a nmention of defendant’s previous trial and conviction
warranted a mstrial. See Coffey, 100 MJd. App. at 598. In that
case, we stated that “we cannot think of a nore prejudicial
di sclosure than a jury learning that the defendant had been
tried and convicted by another jury for the very sane charges.”
W believe the facts in Coffey are distinguishable from the
i nstant case.

Her e, the testinony of dadney nmde no nention of
defendant’ s prior conviction. The jury, therefore, had no way

of inferring that the reference to the “earlier trial date” was,
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in fact, appellant’s trial. The trial judge asked both counse
to approach the bench, at which tine the judge adnonished the
prosecutor, but was not asked to give a curative instruction to
the jury regarding the remarks. The court’s failure to give a
curative instruction, we conclude from the record, avoided
calling the jury's attention to the nmatter.

Appellant also relies on Poole v. State, infra, wherein a

State’s witness nmade reference to the defendant’s prior trial

Appel l ant argues that, because the wtness in that case
corrected hinself when he said “I renmenber the last trial,” by
i medi ately rephrasing his statenent to “. . . the last tine,”

the jury would not necessarily be aware that the wtness was
referring to a previous trial. Poole, 295 MI. at 193. However,
the ruling in Poole does not rest on the fact that the wtness
corrected his inproper remark. The Court of Appeals explained
in Poole that, even if the jury inferred from the State's
Wi tness that there had been a prior trial, that inference, in
and of itself, was not necessarily prejudicial to the
appellant’s right to a fair trial. See generally Poole, 295 M.
at 193-94. Thus, in Poole, the Court held that the jury’'s
know edge of a prior trial, alone, did not warrant concluding
that the trial judge abused his discretion in denying a notion

for mstrial. ld. at 194. Moreover, as the State points out,
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the jury was aware of the conplicity of Mathis and the fact that
the evidence of different bullets recovered from the victinms
head may have just as easily persuaded the jury that “an earlier
trial date” referred to a date for the trial of Mathis or others
for McCoy’ s nurder.

W are persuaded that the statement by the prosecution,
referring to an “earlier trial date,” did not warrant a
mstrial. Accordingly, we conclude that the trial court did not

abuse its discretion by denying appellant’s notion for mstrial.

JUDGMVENT OF THE CIRCU T

COURT FOR PRI NCE CGEORCGE' S
COUNTY AFFI RVED.

COSTS TO BE PAI D BY
APPELLANT.



