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Mount Vernon Properties, LLC (“Munt Vernon” or appellant)
appeals a summary judgnent granted by the GCrcuit Court for
Baltinore City in favor of Branch Banki ng and Trust Conpany (“BB&T”
or appellee). Munt Vernon is a nortgage | ender and the drawer of
a check drawn on its account at BB&T, nade payable to Classic Title
Conpany (“Cd assic”) in the amount of $32,993, for a real estate
cl osi ng. Mount Vernon gave possession of the check to Ernie
Francis, who engaged in a series of transactions that resulted in
Mount Vernon having its BB&T account debited for the $32, 993 check,
but not receiving the nortgage lien it expected. In the
transactions at issue, Francis evidently took the $32,993 check,
drawn by Mount Vernon and payable to Cassic, to BB&T, the drawee
of the check, and exchanged it for a teller’s check drawn by BB&T,
payable to the sanme payee in the sane anount.

The issue at the heart of this appeal is whether BB&T was
entitled to judgnent that, as a matter of |aw, BB&T properly

charged Mount Vernon’s account for $32,993.! Because there are

The questions presented by the appellant, which we have
edited for clarity, but, alas, not for brevity, are:

1. Where BB&T adopts all of the facts alleged in the conpl ai nt
to support its alternative notion for summary judgnent, nay
Mount Vernon use those sanme undi sputed material facts
agai nst BB&T to support Mount Vernon’s cross notion for
summary j udgnent ?

2. Does the conplaint state a claimfor strict liability under
MCC § 4-401?
3. Where BB&T paid its customer’s check on a forged indorsenent

in violation of MCC 8§ 4-401 and the check proceeds are
(conti nued. . .)



genui ne di sputes of fact that are material to the resolution of the
liability i ssues raised by Mount Vernon in three of the four counts
in the conplaint, we shall vacate the judgnent of the circuit court
on the counts of strict liability under the Maryland Comrercia
Code, breach of contract, and negligence, and remand the case for
further proceedings. W shall, however, affirmthe judgnment of the
circuit court on the count alleging breach of the duty of good

faith and fair dealing because no such i ndependent cause of action

(. ..continued)
| aundered through two additional checks, is there a causal
connecti on between BB&T' s violation and the customer’s | oss
if the proceeds reach the intended payee but are used for
the sol e benefit of the forger?

4, Did BB&T prove the elenents required to support the |nposter
Affirmative Defense pursuant to MCC § 3-404?

5. Did BB&T act in “good faith” pursuant to MCC § 3-103(4) when
it failed to inquire whether a stranger had the authority to
I ndorse Mount Vernon’s check made payable to an existing
cor porate payee in the amount of $32,993?

6. Did BB&T prove facts supporting the Enpl oyee Defense
pursuant to MCC § 3-405?

7. Does Count Il of the conplaint state a claimfor breach of
contract?

8. Does Count |11 of the conplaint state a claimfor
negl i gence?

9. Does Count IV of the conplaint state a claimfor breach of

the inplied covenant of good faith and fair dealing?

10. Did the circuit court err as a matter of lawin failing to
strike BB&T' s all eged Financial Services Contract where the
al | eged contract postdated the correspondi ng signature card
by two years?

11. Did the circuit court err as a matter of |aw by di sm ssing
Mount Vernon's conpl aint and entering sunmary judgnment in
favor of BB&T and agai nst Mount Vernon?

12. Did the circuit court err as a matter of law by failing to
grant noney judgnent in favor of Munt Vernon and agai nst
BB&T in the anmount of $32,993 plus prejudgnent interest?

13. Did the circuit court err as a matter of |aw by denying
Mount Vernon’s Motion to Alter or Anend Judgnent?
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exists in Maryl and. Because we are remandi ng the case for further
proceedi ngs, we need not address the other questions raised by the

parties.

Facts and Procedural Background

Wth the notable exception of the nature of the role that
Francis played in these transactions and the nature of Francis’s
relati onship with Mount Vernon, the facts are straightforward and
undi sputed. During January 2004, Munt Vernon was approached by
Ernie Francis about |ending noney to Thomas Jackson to enable
Jackson to buy property. Francis appears to have represented
hi msel f as an agent of ASMC, LLC, a nortgage broker unrelated to
Mount Vernon. Munt Vernon agreed to provide short termfinancing
to Jackson.

On April 6, 2004, Mount Vernon drew a check on its account at
BB&T in the anpbunt of $32,993 (the “Munt Vernon Check”). The
Mount Vernon Check was nmade payable to Classic, the title conpany
t hat was handling the settl enent on Jackson’s real estate purchase.
Under circunstances that are not nmade clear in the docunents in the
record, Mount Vernon gave the check to Francis to deliver to
Classic. Munt Vernon alleged in the conplaint: “Plaintiff gave
the [ Mount] Vernon Check to Francis to deliver to Classic Title who
was to conduct the closing on the Property [being purchased by

Jackson].” Al though BB&T argues that Francis nust have been either



an i nmpostor for the payee or an enpl oyee of Munt Vernon, neither
party filed any affidavit or other evidentiary naterial that
clarified the ~circunstances wunder which Francis cane into
possessi on of the Munt Vernon Check.

Mount Vernon is the only party involved in this case that had
an account at BB&T; neither Cassic, nor Francis, nor ASMC had a
banking relationship with BB&T. In an affidavit, dassic’'s
presi dent stated that Francis had no authority to indorse the BB&T
Check on behalf of Cassic, but the affidavit nmade no nention of
t he Mount Vernon Check that was used to acquire the BB&T check.

There is little dispute, however, regardi ng what Francis did
with the Mount Vernon Check that was payable to C assic. Rather
t han deliver the check to Cassic, Francis instead took the check
to a BB&T branch office, apparently forged the indorsenment of
Classic on the check, and exchanged the Munt Vernon Check for a
“teller’s check” drawn by BB&T (the “BB&T Check”) payable to
Classic in the sane anmobunt as the Munt Vernon Check ($32,993).°
BB&T charged Mount Vernon's account for $32,993.

Franci s next took the BB&T Check to Wachovi a Bank, where he
apparently again forged Cassic’'s indorsenent. Presumably at

Francis’s request, Wchovia deposited the check into ASMC s

2Ateller’s check is simlar to a cashier’s check, but the
check is drawn by one bank on a second bank, rather than on
itself. 9 C. J.S. Banks and Banking 8 455. In the instant case,
BB&T drew a check on an account mai ntai ned by BB&T at Boston Safe
Deposit and Trust Conpany, rather than on BB&T itself.
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Wachovi a account. On April 14, 2004, WAachovi a i ssued to Franci s an
“of ficial check” in the amount of $27,666 (the “Wachovi a Check”),
agai n payable to O assic, and $5,327 remained in ASMC s account at
Wachovi a.

Francis next delivered the Wachovia Check in the anmount of
$27,666 to C assic, and Jackson’ s purchase of the property settl ed.
It appears, however, that Francis caused the nortgage docunents to
be altered to make ASMC, rather than Mount Vernon, the nortgagee of
t he property whi ch Mount Vernon had understood it was financing for
Jackson. As a result of Francis's actions, when the Jackson
settl enent was concl uded, Munt Vernon had been charged $32, 993,
ASMC had $5, 327 of Mount Vernon's funds in its account at Wachovi a,
and Jackson owed $27,666 on a nortgage to ASMC, rather than to
Mount Ver non.

Mount Vernon filed suit agai nst BB&T al one, seeking to recover
the amount of its check ($32,993) plus prejudgnent interest, and
asserting four alternative theories in four counts: strict
liability under the Maryl and Conmercial Code, breach of contract,
negl i gence, and breach of the duty of good faith and fair dealing.
BB&T answered the conplaint by filing a “Mdtion to Dismss or in
the Alternative for Summary Judgnment.” Munt Vernon filed a “Cross
Motion for Sunmary Judgnent and Response to Defendant’s Mdtion to

Dismss or in the Alternative for Summary Judgnent.”



After the parties filed additional papers, the circuit court
granted summary judgnment in favor of BB&T. The circuit court
subsequently denied Munt Vernon’s Mtion to Ater or Anmend

Judgnent. Mount Vernon appeal ed.

Analysis

I. The standard of review

Qur task in reviewing the grant of a notion for summary
judgment is to conduct a de novo review of the notion and response
to determ ne whet her they “showthat there is no genui ne di spute as
to any material fact and that the party in whose favor judgnent is
entered is entitled to judgnent as a matter of law.” Maryland Rul e
2-501(f). We sunmarized the standard for appellate review of a
court’s grant of sunmary judgnent in Meeks v. Dashiell, 166 M.

App. 415, 426-27, cert. granted, 393 M. 245 (2006), in which we
st at ed:

When a notion court grants a notion for sunmary
j udgment, we first review the record to determ ne
whet her there was a genui ne dispute as to any nateri al
fact. I n maki ng that assessnent, all facts, including all
reasonabl e inferences therefrom nust be viewed in a
i ght nost favorable to the non-noving party. Teamsters
v. Corroon Corp., supra, 369 M. [724, 728 (2002)].
Unless the dispositive facts are free from genuine
di spute, the notion court nust deny the notion. Frederick
Road v. Brown & Sturm, 360 Md. 76, 93-94 (2000); Pittman
v. Atlantic Realty, 359 M. 513, 537-39 (2000). “In
reviewing the propriety of [a judgnent granting] a
sumary judgnent notion, we cannot consi der evidence or
clains asserted after the notion court’s ruling.”
Baltimore v. Ross, 365 M. 351, 361 (2001). See also



Flaherty v. Weinberg, 303 M. 116, 139 n.9 (1985)
(appell ate court disregards docunents that were not
before the court at the tinme of the ruling on the
demurrer “[r]egardless of the persuasiveness of the
docunents”). cf. Maryland Rul e 2-501(f) (“The court shal
enter judgrment in favor of or against the noving party if
the motion and response show that there is no genuine
di spute as to any material fact and that the party in
whose favor judgnment is entered is entitled to judgnment
as a matter of law ") (enphasis added).

The Court of Appeals simlarly explained in Matthews v.
Howell, 359 Md. 152, 161 (2000):

The pur pose of the sumary judgnment procedure i s not
totry the case or to decide the factual disputes, but to
decide whether there is an issue of fact, which is
sufficiently material to be tried. [Ctations omtted.]

In reviewing the grant of a summary judgnment notion, we
are concerned with whether a dispute of material fact
exists and, if not, whether the novant is entitled to
judgnment as a matter of |aw.
See King v. Bankerd, 303 Md. 98, 111 (1985)(“A material fact is a
fact the resolution of which wll sonehow affect the outcone of the
case.”).

As we expl ain bel ow, because there is a genuine dispute as to

a material fact -- nanely, the role that Francis played in the
schenme -- we conclude that the circuit court inproperly granted
sumary judgnment on the counts of strict liability under the

Maryl and Comrerci al Code, breach of contract, and negligence.
Mount Vernon contends that Francis was neither an “inpostor” of
Classic nor an enployee of Munt Vernon, while BB&T asserts the
exact opposite. Because, as we explain below, the outcone of each

of these three counts in Munt Vernon s conplaint depends upon



whet her Francis was, or was not, either an inpostor of Cassic or
an enpl oyee of Munt Vernon, Francis’s role and relationship to
Mount Vernon are disputed material facts, and summary | udgnent
shoul d not have been entered for BB&T. W also note that the facts
surroundi ng BB&T's acceptance of the check on which Cassic’'s
i ndorsenent was forged were not sufficiently developed in the
record for the court torule as a matter of | aw that BB&T exerci sed
the requisite degree of ordinary care required in order to take
advantage of either the inpostor defense or the responsible

enpl oyee def ense.?

ITI. Strict Liability Under Maryland Commercial Code
A. The General Rule

BB&T contends that it properly charged Mount Vernon for the
amount in which its check was drawn i n accordance with the Maryl and
Comrerci al Code. Maryl and Code (1975, 2002 Repl. Vol.), Commerci al
Law Article (“MCC’), 8§ 4-401(a) provides:

A bank may charge against the account of a custoner an
item that is properly payable from that account even
t hough the charge creates an overdraft. Any itemis
properly payable if it is authorized by the custoner and
is in accordance with any agreenent between the custoner
and t he bank.

3Mount Vernon urges us to rule that the circuit erred in
failing to grant its Cross Mdtion for Summary Judgnent. The
factual disputes regarding Francis’s role in these transactions
precluded the entry of summary judgnent in favor of Munt Vernon.
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Rel evant to this case, however, Comment 1 to MCC § 4-101 states:
“An item containing a forged drawer’s signature or forged
i ndorsenent is not properly payable.” See also Messing v. Bank of
America, 373 Ml. 672, 701 (“when a bank cashes a check over the
counter, it assumes the risk that it my suffer |osses for
counterfeit docunents, forged endorsenents, or forged or altered
checks”).

There does not appear to be a dispute between the parties as
to whether the Munt Vernon Check was an “item” nor does there
appear to be a dispute as to whether the Munt Vernon Check was
fraudul ently indorsed by Francis. Rather, the dispute centers on

whet her the Munt Vernon Check was “properly payable.”

B. BB&T's Affirmative Defenses
BB&T contends that, notwi thstanding Francis’s forgery of
Classic’s indorsenent, the Munt Vernon Check was “properly
payabl e under the provisions of MCC § 3-404 (the *"inpostor”
def ense) and/or MCC 8§ 3-405 (the “responsi bl e enpl oyee” defense).
1. The Impostor Defense

BB&T contends that Francis was an “inpostor,” and therefore,

8 3-404(a) provides that Francis’s indorsenent — even if
fraudulent — of the Munt Vernon Check “is effective as the
i ndor senent of the payee.” Wile a finder of fact nmay ultimately

agree with BB&T' s contention, the facts are not undi sputed that



Francis was an i npostor within the terns of 8 3-404(a). Section 3-
404(a) reads in its entirety:

If an imposter, by use of the mails or otherw se, induces

the issuer of an instrument to issue the instrument to

the imposter, Or to a person acting in concert with the

i mpost er, by impersonating the payee of the instrument or

a person authorized to act for the payee, an indorsenent

of the instrunment by any person in the nane of the payee

is effective as the indorsenent of the payee in favor of

a person who, in good faith, pays the instrunent or takes

it for value or for collection.
(Enphasi s added).

Assum ng, arguendo, that Francis was an i npostor of some sort,
8§ 3-404(a) provides that he nust also have “inpersonat[ed] the
payee of the instrument [i.e., Cassic] or a person authorized to
act for the payee,” in order for his indorsenent to be “effective
as the indorsement of the payee” under 8§ 3-404(a). See Bank of
Glen Burnie v. Elkridge, 120 Md. App. 402, 408 (“In order for the
“inmposter rule’ to apply, however, the forger nust ‘inpersonate’
and not nerely msrepresent.”), cert. denied, 351 Ml. 3 (1998).
Al though the record supports an inference that Francis forged
Classic’s indorsement on the Munt Vernon Check, we are unable to
find in the record any evidence that Francis -- the alleged
i npostor —induced the issuer (i.e., Mount Vernon) to give himthe
check by i npersonating the payee (O assic) or sonmeone authorized to
act on Classic’s behalf. It is possible that such evidence nmay

eventual | y surface, but there was no such evi dence before the court

at the time it ruled on the notions for sunmary judgnent. In the
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absence of such evidence, BB&T is not entitled to judgnent based
upon MCC § 3-404(a).

Further, as we pointed out in Bank of Glen Burnie, supra, 120
Md. App. at 410 n.2, a 1996 anmendnent to the inpostor rul e added a
requi renent that the party in BB&T s position “exercise ordinary
care” in order to take advantage of the defense. MCC § 3-404(d).
The facts before the notion court did not establish as a matter of
| aw whet her BB&T did, or did not, neet this standard at the tine it
accepted the forged indorsenent on the Munt Vernon check. For
this additional reason, the notion court should not have entered

sunmary judgnment in this case.

2. The Responsible Employee Defense
BB&T argues in the alternative that, even if Francis was not
an i npostor who held hinmself out to Mount Vernon as an enpl oyee or
agent of C assic, the payee of the Mount Vernon Check, Francis was
an enpl oyee of, or independent contractor acting for, Mount Vernon,
and therefore covered by the responsi bl e enployee fraud rules in §
3- 405. MCC 8 3-405 provides that if an enployer entrusts an
instrument to a responsible enployee, and that enpl oyee
fraudulently indorses the instrument, the indorsenent may be
effective. The statute states, in relevant part:
(a)(1): “Enpl oyee” includes an independent contractor

and enployee of an independent contractor
hired by the enpl oyer.
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(a)(2): “Fraudul ent indorsenent” neans ... in the case
of an instrument with respect to which the
enpl oyer is the issuer, a forged indorsenent
purporting to be that of the person identified
as payee.

(a)(3): “Responsibility” with respect to instrunments
means authority ... (iii) to prepare or
process instrunents for issue in the nane of
the enpl oyer, C (v) to control t he
di sposition of instrunments to be issued in the
nane of the enployer, or (vi) to act otherw se
with respect to instrunents in a responsible
capacity. “Responsibility” does not include
authority that nerely allows an enployee to
have access to instrunents or blank or
i nconplete instrument forns that are being
stored or transported or are part of incom ng
or outgoing nmail, or simlar access.

(b): For the purpose of determning the rights and
liabilities of a person who, in good faith,
pays an instrunment or takes it for value or
for collection, if an enployer entrusted an
enpl oyee with responsibility with respect to
the instrument and the enployee and the
enpl oyee ... makes a fraudul ent i ndorsenent of
the instrunment, the indorsenent is effective
as the indorsenent of the person to whom the
instrument is payable if it is made in the
nane of that person. |If the person paying the
instrument or taking it for collection fails
to exercise ordinary care in paying or taking
the instrunment and that failure substantially
contributes to loss resulting fromthe fraud,
the person bearing the loss nmay recover from
the person failing to exercise ordinary care
to the extent the failure to exercise ordinary
care contributed to the |oss.

The undi sputed facts in the record did not establish whether
Franci s was an “enpl oyee” of, or i ndependent contractor acting for,
Mount Vernon. And, even if we were to assunme, arguendo, that

Franci s was an enpl oyee of Mount Vernon, there were no facts in the
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record to establish w thout dispute that Francis net the other
conditions of MCC § 3-405(a)(3) and (b) in order to nake Francis’s
i ndorsenent effective and the Munt Vernon Check “properly
payabl e.” For exanple, 8 3-405(a)(3) specifies that the
“responsibility” required for the responsi bl e enpl oyee defense to
be applicable “does not include authority that nmerely allows an
enpl oyee to have access to instrunents ... that are being
transported or are part of ... outgoing mail, or simlar access.”
There was no evidence before the notion court that Francis's
authority with respect to the Munt Vernon Check exceeded such
access. And MCC 8§ 3-403(b) requires an additional factual
determ nation that the person paying the instrument (i.e., BB&T)
“exercise[d] ordinary care.” Cf. Bank of Glen Burnie, supra, 120
Mi. App. at 410 n.2 (requirenent of ordinary care applicable to
| npost or defense). Because neither Francis nor Cassic had any
banki ng rel ati onship with BB&T, there renmains a factual issue as to
whet her BB&T did, or did not, neet that standard when it paid the
Mount Ver non Check.

As was the case with the inpostor defense, BB&T articul ates
suspi cions rat her than presenting evidence of undi sputed facts. 1In
short, BB&T poses the false choice of only two alternatives (that
Francis either posed as Cassic, in which case his indorsenent was
effective under MCC § 3-404, or was a responsi bl e enpl oyee of Munt

Vernon, in which case his i ndorsenent was effective under MCC § 3-
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405) . There are sinply insufficient facts in the record to
establish definitively what role Francis played. Because Francis
was not necessarily either an inpostor or a responsible enpl oyee,
hi s i ndorsement may not have been effective under either § 3-404 or
§ 3-405, and, therefore, the Munt Vernon Check may not have been
properly payable by BB&T. And, in either event, whether BB&T net
t he standard of ordinary care remains an open question.

Because the fact finder nust yet decide these i ssues, sunmary
j udgnent was i nappropriate, and we nust remand the case for further

pr oceedi ngs.

ITTI. Breach of Contract

The count all egi ng breach of contract is i nexorably interwoven
wWith the strict liability claim because each count will fail if a
fact finder concludes that Francis’'s indorsenment of the Mount
Vernon Check was effective. The contractual duty alleged by Munt
Vernon in the breach of contract count is that BB&T was
“contractually required to only charge itens that were properly
payable to Plaintiff’s checking account.” As di scussed above,
additional facts are required to determnm ne whet her the Mount Vernon
Check was “properly payable.” Gven that this el enent of the cause
of action is the subject of a genuine dispute of material facts,
summary judgnent on the breach of contract claim should not have

been entered in favor of BB&T.
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IV. Negligence

In the count alleging negligence, Munt Vernon identified two
duties that BB&T all egedly breached. First, Munt Vernon all eges
that BB&T “owed a duty to [Mwunt Vernon] to only charge itens
agai nst [ Mount Vernon's] [c]hecking [a]ccount that were properly
payabl e.” For the sane reasons as outlined in our discussion of
t he breach of contract count in Section Il above, the outcome of
the count alleging strict liability under the Maryl and Comrerci a
Code wi |l determ ne whet her BB&T breached the duty to charge only
“properly payable” itenms agai nst Mount Vernon’s account.

Second, Mount Vernon alleged in the negligence count that, in
addition to BB&T's duty to charge only properly payabl e itens, BB&T
had a duty to “exercise ordinary care to discover the forged
i ndorsenent on the M. Vernon Check.” Both § 3-404(d) and § 3-
405(b) have virtually identical |anguage addressi ng t he requirenent
for a bank to use ordinary care with respect to paying a check:

If the person paying the instrunent or taking it for

value or for collection fails to exercise ordinary care

in paying or taking the instrunment and that failure

substantially contributes to loss resulting from the

fraud, the person bearing the |oss nay recover fromthe
person failing to exercise ordinary care to the extent

the failure to exercise ordinary care contributed to the
| 0ss. *

“The | anguage quoted is from MCC § 3-405(b). The | anguage
of MCC 8§ 3-404(d) is identical wwth two m nor exceptions (it
refers to “a person” rather than “the person,” and it uses
“paynent of the instrunment” rather than “fraud” in the text).
Nei t her variation affects our anal ysis.
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Li ke the other Munt Vernon cl ains addressed above, a clai mbased
upon the duty for BB&T to use ordinary care is al so dependent upon
resol ution of the factual issues that will determ ne the outcome of
the strict liability count.

Because genuine disputes of material fact exist, sunmmary
judgment should not have been entered in favor of BB&T on the

negl i gence count.

V. Breach of Duty of Good Faith and Fair Dealing

Not wi t hst andi ng the factual disputes that precluded the entry
of summary judgnent in the above three counts, we affirm the
circuit court’s holding that there is no independent cause of
action at law in Maryland for breach of the inplied covenant of
good faith and fair dealing. Al t hough the issue has not been
specifically addressed by the Maryl and appel l ate courts, we agree
with the circuit court that no such action at law exists in
Mar yl and.

We find persuasive the reasoning of the United States District
Court in Swedish Civil Aviation Admin. v. Project Management
Enterprises, Inc., 190 F. Supp.2d 785, 794 (D. Md. 2002):

The inplied duty of good faith “prohibits one party to a

contract fromacting in such a manner as to prevent the

other party from performng his obligations under the

contract.” Parker v. The Columbia Bank, 91 M. App. 346,

366, 604 A 2d 521 [, cert. denied, 327 M. 524] (1992).

However, the Court of Special Appeals did not go further

[in the Parker case] and rule that there is a duty
requiring affirmati ve steps beyond those required by the
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contract itself. 1d. Therefore, this duty is nerely part
of an action for breach of contract, Howard Oaks, Inc. v.
Maryland Nat’1 Bank, 810 F.Supp. 674 (D. Md. 1993), and
so, because [one count] already states a clai mfor breach
of contract, [the count purporting to state a claimfor
breach of the inplied duty of good faith] does not state
a different claimand will be dism ssed.

See also Baker v. Sun Co., 985 F.Supp. 609, 610 (D M.
1997) (“Maryl and does not recogni ze an i ndependent cause of action
for breach of the inplied contractual duty of good faith and fair
dealing.”); Paul Mark Sandl er & Janes K. Archibal d, PLeEAD NG CAUSES
OF ACTION IN MARYLAND, 8§ 2.1 at 29 (3d ed. 2004)(“Maryland does not
recogni ze, however, an independent cause of action for breach of
the inplied contractual duty of good faith and fair dealing.”). A
breach of the inplied duty of good faith and fair dealing is better
viewed as an elenent of another cause of action at law, e.g.,
breach of contract, than as a stand-al one cause of action for noney
damages, and we concl ude that no i ndependent cause of action at | aw
exists in Maryl and for breach of the inplied duty of good faith and
fair dealing.

THE JUDGMENT OF THE CIRCUIT
COURT FOR BALTIMORE CITY ON THE
COUNT OF BREACH OF GOOD FAITH
AND FAIR DEALING IS AFFIRMED,
BUT THE JUDGMENT IS OTHERWISE
VACATED. THE CASE IS REMANDED
FOR FURTHER PROCEEDINGS NOT
INCONSISTENT WITH THIS OPINION.
COSTS TO BE PAID ONE-FOURTH BY
APPELLANT AND THREE-FOURTHS BY
APPELLEE.
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