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This case arises out of a tragic incident that occurred on

August 15, 1994, when “Diesel,” a Rottweiller owned by Warren
Randal |, appellee, savagely attacked four-year old Alex Mura
(“Alex”), the son of Vanderly and Irene Mura, appellants. On

Decenber 22, 1995, appellants, individually and as parents and next
friends of Alex, filed a multi-count conplaint! in the Crcuit
Court for Montgonmery County agai nst appell ee, seeking conpensation
for the injuries Al ex sustained when he was maul ed about the head
by appellee’ s dog. After the court entered summary judgnment in
favor of appellee on all clains, appellants noted their appeal
They present the follow ng issues for our review

l. Did the trial court err in granting appellee’'s
motion for summary judgnent when it found no
viol ation of the Montgonery County “Aninmal Control”
or di nance?

1. Dd the trial court err in granting appellee’ s
nmotion for summary judgnent when it found there was
no genuine issue as to material fact concerning the
reasonabl eness of appellee’s control of his dog?

I1l. Dd the trial court err in granting appellee' s
motion for summary judgnent when it found no
genuine issues of material fact existed as to
whet her appellee should have known of his dog’ s
Vi ci ous propensities?

For the reasons discussed bel ow, we answer these questions in the

affirmative. Accordingly, we shall reverse.

!Counts | and Il pertain to the child s injuries. Counts
1l and IV concern the nother’s injuries. |In Count V, appellants
sought “Recovery of Medical and O her Expenses on Behal f of
Parents.” In their brief, appellants challenged only the court’s
di sposition of Counts | and Il. In their briefs, neither
appel l ants nor appell ee addressed the renai ni ng counts.
Therefore, we shall not consider or address the court’s ruling as
to Counts Ill through V.



Factual Summary

At about 10 a.m on the norning of August 15, 1994, appellee
intended to take his two-year old Rottweiler for a walk, wthout
using a leash. Wile appellee was still on the common grounds of
t he townhouse devel opnment where he lived, the dog, which was
standi ng approximately fifteen feet from appell ee, suddenly bolted
after another dog. Appellee unsuccessfully pursued D esel on foot
for about three bl ocks. When he was unable to |l ocate the dog
appel l ee continued his search by car. Approximately ten m nutes
| ater, appellee discovered Desel in a parking |ot of an apartnent
conplex. Police officers at the scene infornmed appellee that his
dog had just attacked Al ex.

Appel l ants subsequently filed suit, alleging appellee was
Iiable based on negligence and strict liability. Thereafter,
appel | ee noved for sunmmary judgnent, arguing that appellants failed
to present a genuine dispute as to any material fact concerning:
(1) appellee’s violation of the Montgonery County “Aninmal Control”
ordi nance; (2) appellee’'s failure to exercise reasonable care in
his control of Diesel; or (3) that appellee knew or should have
known of Diesel’s tendency to bolt or vicious propensities. In
appellee’'s affidavit in support of his notion, he stated that
Di esel had attended obedi ence classes every Saturday and Sunday
from Decenber 1992 through March 1993 and, from April 1993 through

Cct ober 1993, the dog attended cl asses as appellee’s work schedul e



permtted. Appellee averred that Di esel was always friendly and,
prior to the attack, D esel had never been aggressive, D esel had
never bitten anyone, and Di esel had never run after another dog.

In their opposition to the notion, appellants argued, inter
alia, that appellee had violated § 5-26 of the Mntgonery County
Code (1994, Supp. No. 22) (hereinafter *“MCC’), and that the
violation constituted prima facie evidence of negligence. They
al so asserted that there were nmaterial factual disputes concerning
appel | ee’ s knowl edge of Diesel’s propensity to bolt or cause harm
the dog’s failure to obey appellee’s commands, and whet her appell ee
exerci sed reasonable care in controlling D esel.

I n support of their position, appellants attached a copy of
appel | ee’ s testinony, given under oath before the Animal Matters
Hearing Board of Montgonery County (the “Board”). There, appellee
conceded that, on one occasion when D esel was unleashed, he had
chased a cat into the wooded area behind appellee’ s residence.
Appel l ants posited that this incident charged appellee wth the
knowl edge that Diesel mght not always obey commands and that
Di esel mght run away if unleashed. Appellants also submtted a
copy of the testinony of Mark Lipsitt, a dog trainer and kennel
owner with twenty-five years of experience working with animals,
who appeared before the Board on Decenber 5, 1994. Lipsitt’'s
testinony concerned a report he prepared with respect to his

exam nation of Diesel soon after the attack. He testified that



when he exam ned Diesel, “[t]he dog was straining at the |eash
The dog was junping up and down in an effort to get to ne. He was
bar ki ng. He was grow ing. He was snarling. He was baring his
teeth, and he was snapping.” Consequently, Lipsitt concluded that
Di esel had “previous experience with agitation.” Appellants did
not submt Lipsitt’s actual report.

Appell ants al so submtted a copy of the testinony of Robert
Mai da, a dog trainer specializing in ani mal behavi or probl ens and
aggression, who also testified before the Board on Decenber 5,
1994. Maida opined that, based on Lipsitt’s evaluation of Diesel,
he believed D esel was dangerous.

Further, appellants attached their own answers to appellee’s
interrogatories, in which they proffered the opinions of M da and
Carlos Mejias as expert wtnesses, stating that Di esel should have
been | eashed because he was dangerous. Appellants failed to
include affidavits fromthese w tnesses, however.?2

Thereafter, the circuit court granted sunmmary judgnent in
favor of appellee, stating:

In this instance |I have nothing to contradict the
affidavit statenments of the owner that he never
experienced this particular animal to exhibit vicious
propensities; that he had only had the dog bolt once, and
t hat was when the dog was only a nonth or two or so into

obedi ence training. It was sonme |lengthy period before
this tragic incident.

2In their brief, appellants state that they offered to
suppl enment their nmenorandumw th affidavits if the trial court
deened it necessary in deciding the notion.
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That he would walk this dog several tinmes a day
substantially without a | eash, relying on the benefit of
the training program the dog had been through. That
t here has been no previous exanple of the dog bolting.

So, there is not any real evidence here that would
show -the Court believes an issue--a dispute that shoul d
be presented to the jury with regard to the owner’s
subj ective know edge of any propensities for this
particul ar ani nmal .

Plaintiff goes on to say that there is a violation
of the Montgonmery County--we called it the | eash | aw at
first--in that this animal was not on a |eash and
permtted to be at |arge.

The Court finds that given the affidavit of the
defendant, that this dog had undergone an extensive
obedi ence training program that the dog consistent with
t hat program had been unl eashed on several occasions a
day for several years, and had never exhibited a bolt.
That he was neither permtted, nor was he at |arge, due
to the conduct of the owner.

The owner believed--had the right to believe, based
on experience, that the dog was under control, and that
he need not be leashed if he was in fact under control.

And that is what the Court finds occurred here. The
dog was under control, not permtted to run at |large, and
escaped.

Tone it was really no different in concept than if
a dog was on a |eash and broke the | eash and ran away.
He was not permtted to be at large; it was an escape.

It gives the Court no pleasure whatsoever to grant the
summary judgnent. It is a very tragic occurrence.

On the other hand, | amconpelled to rule according
to the law as | understand it to be in Maryland, so |
have no choi ce.



St andard of Revi ew

Maryl and Rul e 2-501 governs summary judgnent. It provides
that in order to grant a notion for sunmmary judgnment, the tria
court nust determne that no genuine dispute exists as to any
material fact, and that one party is entitled to judgnent as matter
of law. Bagwell v. Peninsula Regional Medical Cr., 106 Ml. App.
470, 488 (1995), cert. denied, 341 M. 172 (1996); see also
Southland Corp. v. Giffith, 332 Md. 704, 712 (1993); Beatty v.
Trail master Prods., Inc., 330 M. 726, 737-38 (1993); Bits “N
Byt es Conputer Supplies, Inc. v. Chesapeake & Potomac Tel. Co., 97
Md. App. 557, 576 n.9 (1993), cert. denied, 333 Ml. 385 (1994);
Seaboard Sur. Co. v. Rchard F. Kline, Inc., 91 MI. App. 236, 242-
45 (1992). In reviewing the notion, the court nust consider the
facts in the light nost favorable to the non-noving party, Dobbins
v. Washi ngton Suburban Sanitary Commin, 338 Md. 341, 345 (1995);
King v. Bankerd, 303 Md. 98, 111 (1985), construing all inferences
reasonably drawn from those facts in the non-novant’s favor.
Tennant v. Shoppers Food Warehouse, 115 M. App. 381, 387 (1997);
Bagwel | , 106 Md. App. at 488.

In order to defeat a notion for summary judgnent, the non-
nmovi ng party nmust establish that the parties have a genui ne di spute
as to a material fact. A material fact is one that wll sonehow

affect the outconme of the case. King, 303 M. at 111. If a
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di spute exists as to a fact that is not material to the
controversy, the entry of summary judgnent is not foreclosed.
Scroggi ns v. Dahne, 335 Mid. 688, 691 (1994). Moreover, nere formal
denials or general allegations that fail to show facts in detai
and with precision are not sufficient to prevent the entry of
summary judgnent. Shaffer v. Lohr, 264 Ml. 397, 404 (1972); Frush
v. Brooks, 204 M. 315, 320-21 (1954).

I n the absence of a genuine dispute as to material fact, we
must determ ne whether the trial court reached the correct |egal
result. Beatty, 330 MI. at 737; see also Heat & Power Corp. v. Ar
Prods. & Chens., Inc., 320 Md. 584, 591 (1990); King, 303 M. at
111. Appel l ate courts generally review the grant of sunmary
judgnment “only on the grounds relied upon by the trial court.”
Bl ades v. Wods, 338 MI. 475, 478 (1995); see Hoffman v. United

Iron and Metal Co., Inc., 108 Md. App. 117, 132-33 (1996).

Di scussi on
l.
Prelimnarily, we address appellee’s contention that the
testinony of Lipsitt and Maida before the Board, and the proffer of
expert testinony from Maida and Mejias, could not be considered by

the trial court in resolving the sunmary judgnment notion, because



such testinmony would not be adm ssible at trial.® Mryland Rule 2-
501(b) provides:

The response to a notion for sunmary judgnent shall
identify with particularity the material facts that are
di sput ed. Wen a notion for summary judgnent is
supported by an affidavit or other statenent under oath,
an opposing party who desires to controvert any fact
contained in it my not rest solely upon allegations

contained in the pleadings, but shall support the
response by an affidavit or other witten statenent under
oat h.

(Enphasis added). Rule 2-501(c) further provides: “An affidavit
supporting or opposing a notion for sunmary judgnent shall be nade
upon personal know edge, shall set forth such facts as would be
adm ssible in evidence, and shall show affirmatively that the
affiant is conpetent to testify to the matters stated in the
affidavit.” (Enphasis added).

It is imedi ately apparent that the express |anguage of the
rule does not require the use of affidavits in order to controvert
successfully a notion for summary | udgnent. In their treatise
Ni eneyer and Schuett expl ain:

Although the rule refers to the need for an
“affidavit,” the termincludes any type of evidence that

is admssible at trial. Accordingly, adm ssions nmade by
a party in a pleading or in response to a request for
adm ssions my be used. Responses to discovery made

under oath, such as answers to interrogatories or answers
to questions posed in deposition, may be used in support
of the notion if the responses would be adm ssible at
trial. A document can be nade part of the notion only

W cannot deternmine whether the trial court considered all,
part, or none of the testinony before the Board or the proffer of
testinmony from appell ants’ so-call ed experts.
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t hr ough af fidavit, deposi tion, or answer s to

interrogatories that adequately |lay the proper foundation

for the docunent’s adm ssion into evidence. Authenticity

and rel evancy of the docunent nust be shown. Attaching

docunents to a notion for summary judgnent w thout the

necessary affidavit is no nore acceptable than standing

up in open court and attenpting to offer the sane

docunents into evidence wthout a wtness or a

stipul ation.
Paul V. N eneyer & Linda M Schuett, Maryland Rul es Commentary 332
(2d ed. 1992). See also Hartford Accident and Indem Co. .
Scarlett Harbor Assocs. Ltd., 109 M. App. 217, 263 (1996)
(recogni zing that a response to a notion for summary judgnent may
be supported by “any type of evidence that is adm ssible at
trial”), aff’'d, 346 M. 122 (1997); Lonbardi v. Montgonery County,
108 Md. App. 695, 713 (1996) (concluding that appellant’s sworn
testinony before the W rkers’ Conpensation Comm ssion, which
appel l ant had attached as an exhibit, generated a dispute as to
when appel |l ant knew that his hypertension was related to his work
as a firefighter); Vanhook v. Merchants Miutual Ins. Co., 22 M.
App. 22, 26-27 (1974) (explaining that a party may attach
affidavits, depositions, answers to interrogatories, pleadings, and
stipulations in support of summary judgnment notion).

Lipsitt testified before the Board regardi ng his eval uati on of
Di esel on August 20, 1994, conducted at the request of the D rector
of the Montgonery County Departnment of Animal Control. M ndy

Pittell-Hurwitz, the Chairperson of the Board, questioned Lipsitt

about his ability to evaluate Diesel. The follow ng exchange is
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rel evant:

[Pittell-Hurwitz]: M. Lipsitt, just so that we get a
little bit of background on you and your capacity maybe
to evaluate this dog, give nme just a brief history of how
| ong you’' ve been training dogs, how long you ve been
eval uati ng dogs, under what circunstances and how often
you' ve perforned tests like this and do eval uations |ike

t his.

[Lipsitt]: In answer to the first question, |’ve been
working with animals for about 25 years. |’ ve been
trai ning dogs for about 18 years, and |I’ve owned nmy own
busi ness for about 12 years. | nean --

[Pittell-Hurwtz]: By owned your own business, you mnmean
t he kennel s, the training?

[Lipsitt]: That is correct. | --

[Pittell-Hurwitz]: Approximately how often and under what
ci rcunstances do you performtests such as the one you
did in this instance?

[Lipsitt]: | performthis test virtually any day w th any
dog that I--that cones to nme for training.

At the sunmary judgnment juncture, we believe the notion judge
was entitled to consider Lipsitt’s testinony. First, the court was
not required to disregard Lipsitt’s testinmony nerely because
appellants failed to nanme him as an expert in their answers to
interrogatories. See Braxton v. Faber, 91 Ml. App. 391, 396 (1992)
(concluding that, even at trial, defendant’s failure to |ist expert
witness in her answers to interrogatories did not disqualify expert
or unfairly prejudice plaintiff, because plaintiff’s attorney
“participated fully” in deposition of the expert). Mreover, given
atrial judge' s discretion in permtting a witness to testify as an

expert, we cannot say, as a matter of law, that Lipsitt would not
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so qualify. W are also unpersuaded by appellee’ s argunent that
Lipsitt’s testinony was irrelevant, nerely because his eval uation
occurred five days after the attack. Lipsitt’s testinony was
intended to denonstrate “previous experience wth agitation”
indicating that D esel was dangerous at the time of the incident.
G ven the close proximty between the attack and the evaluation, a
fact finder could consider the evaluation and infer that the dog
had the same traits prior to the incident that he exhibited only
days after the attack, and that appellee was aware of them

In the context of negligence clains, other jurisdictions have
had occasion to consider the rel evance of evaluations of an ani nal
conducted after an attack. In Gles v. Russell, 180 S. E 2d 201
(S.C. 1971), the Suprenme Court of South Carolina determ ned that
evidence of two attacks by a dog after the initial attack was
sufficient to generate the inference that the ani mal was vicious,
despite the lack of evidence concerning the dog’'s propensities
prior to the incident. The Court reasoned that evidence of a
subsequent attack “is relevant because it is not likely that the
traits of an animal will change rapidly. It is on this theory that
evi dence of viciousness by an ani mal subsequent to an accident is
admtted to prove vicious tendencies on an earlier date.” 1d. at
203. See also Sandoval v. Birx, 767 P.2d 759 (Colo. C. App. 1988)
(concl uding that an animal control officer who observed the dog on

a daily basis for alnost one nonth after the attack was conpetent
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to give lay testinony concerning the dog’s vicious and dangerous
di sposition); Finley v. Smth, 399 S.W2d 271, 272 (Ark. 1966)
(stating that “[s]ubsequent conduct is admssible . . . to prove
the particular animal’s dangerous nature,” despite the argunent
t hat such events would not tend to prove the owner’s prior notice).
Cf. Hayden v. Sieni, 196 A D.2d 573 (NY. App. Dwv. 1993)
(concluding that a defense expert’s testinony that a dog was not
vi ci ous was both rel evant and adm ssi bl e when the expert personally
evaluated the animal five years after the attack), appeal
di sm ssed, 627 N. E. 2d 510 (N. Y. 1993).

Therefore, we conclude that, in the light nost favorable to
appel lants, Lipsitt’s testinony was relevant with respect to the
dog’ s behavior and appellee’s know edge of the dog s tendencies.
In view of our resolution of the contention as to Lipsitt’'s
testi nony, we need not address whether the court was entitled to

consi der Maida’s testinony.

.

An owner of an animal may be negligent if the owner fails (1)
to exercise reasonable care in controlling the animal or (2) to
prevent the harm caused by the aninmal. Pahanish v. Western Trails,
Inc., 69 Md. App. 342, 357 (1986); Slack v. Villari, 59 M. App.
462, 470, cert. denied, 301 M. 177 (1984); see al so Restatenent

(Second) of Torts 8§ 518 (1977); Gunpowder Horse Stables, Inc. v.
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State Farm Auto. Ins. Co., 108 Md. App. 612, 633 (1996) (affirmng
the principle that “[t]he comon |aw of Mryl and recogni zes only
two causes of action against an owner of a donestic aninal:
negligence and strict liability”). Stated otherw se, to establish
liability based on negligence, the claimant nust show that the
owner exercised “‘ineffective control of an aninmal in a situation
where it woul d reasonably be expected that injury could occur, and
injury does proximately result fromthe negligence.”” Slack, 59
Ml. App. at 482 (quoting Arnold v. Laird, 621 P.2d 138, 141 (Wash.
1980) (en banc)). The requisite degree of control is that which
woul d be exercised by a “‘reasonabl e person based upon the total
situation at the tinme . . . .”” 1d. (Quoting Arnold, 621 P.2d at
141) .

In determning the requisite degree of control, the past
behavior of the animal and the foreseeability of the injuries
shoul d be considered. Slack, 59 M. App. at 482. Accordingly,
t he owner’ s know edge of the propensities of the animal is rel evant
in determning the degree of control that a reasonabl e person woul d
have exercised under the circunstances. |d.

As we already noted, it is undisputed that appellee knew that
Di esel had bolted on at |east one prior occasion, although the
i nci dent occurred when the dog had not yet conpleted obedience
training. Nevertheless, D esel was still a young dog when Al ex was

attacked, and thus did not have a long term history of conpliance
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with his owner’s conmmands. Appel l ants argue that appellee’s
awar eness of even one prior incident is significant, particularly
when coupled with the testinony of Lipsitt and the MCC ordi nance.
They assert that “it cannot be said as a nmatter of |aw that
[appell ee] acted reasonably in permtting Desel to walk
unl eashed.” Appel l ee posits, however, that because D esel
conpleted an obedience program and did not have a history of
bolting, it was not unreasonable for himto wal k D esel wthout a
| eash.

The case of Hammond v. Robins, 60 M. App. 430 (1984), is
i nstructive. There, a dog owner challenged the finding of
negligence arising froman incident that occurred when the dog in
guestion was about a year old. At the tine, the dog was unl eashed,
in its ower’s yard, while the owner was gardening. Al t hough a
chain |ink fence enclosed the owner’s property, the owner
i nadvertently left the gate open. Consequently, the dog proceeded
t hrough the open gate and then failed to respond to the owner’s
cal | . Instead, it darted directly in front of the path of the
plaintiffs, who were riding a tandem bicycle. As a result of
plaintiffs’ efforts to avoid the dog, the bicycle toppled over
injuring them

I n concluding that the evidence was sufficient to show failure
to exercise the control of a reasonable person under the

ci rcunstances, the Court focused on the owner’s know edge of the
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dog’'s “tendency to leave the premses . . . whenever the
opportunity arose, coupled with the opening of the gate at a tine
when [the owner] was aware that the dog was not under restraint

.7 1d. at 437. W also concluded that the owner violated the
Carroll County Animal Odinance by not Kkeeping the dog under
restraint.

In contrast to Hammond, we refused in Pahanish, 69 M. App.

342, to hold negligent the unlicensed operator of a horse riding
stabl e when one of his horses kicked the horse the plaintiff was
riding, and both the saddle and the plaintiff fell off. W focused
on the |l ack of evidence indicating that “the trail guide was aware
of prior mschievous conduct” by the horses involved, or of a
defect in the equipnent. Id. at 359. Nor did the evidence
establish a failure by the operator to exercise reasonable care in
controlling the animals. 1d. The Court explained:

An animal owner nmay be |iable under a negligence
theory even where he is unaware of any m schievous
propensity on the animal’s part, if he has failed to
exercise reasonable care in controlling the animl or
preventing the harmcaused by him Sl ack, supra, 59 M.
App. at 470, 476 A 2d 227. See also Arnold v. Laird, 94
Wash. 2d 867, 621 P.2d 138, 141 (1980) (en banc). I n
order to be deened negligent in failing to prevent the
harm caused by an aninmal, one nust be shown to have
exercised “ineffective control of an animal in a
situation where it would reasonably be expected that
injury would occur, and injury does proximately result
fromthe negligence. The amount of control required is
that which would be exercised by a reasonable person
based upon the total situation at the tine, including the
past behavior of the animal and the injuries that could
have been reasonably foreseen.” Slack, 59 M. App. at
482, 476 A 2d 227 (Al pert, J., dissenting) (quoting
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Arnol d, supra, 621 P.2d at 141).
|d. at 357-58.

These cases suggest to us that summary judgnent was, i ndeed,
i nappropriate as to the negligence claim VWhen the incident
occurred, Diesel was only two years old, and so his behaviora
“history” nmust be considered in that |ight; certainly, the age of
the dog di m nishes the significance of the owner’s claimthat the
dog had only bolted once, before conpl eting obedi ence training, and
had never chased after another dog. At the tine D esel ran away,
t he dog was unl eashed, about 15 feet away from appellee, and thus
clearly out of arms reach of the owner. Addi tionally,
notw thstanding the training, the dog did not respond to the
owner’s command. Further, unlike the owner in Hamond, who fail ed
to close the fence gate but had intended to | eave the dog in an
encl osed area, appellee intended to walk the dog in the open
w thout a |eash. That Diesel was beyond arnis reach, unleashed,
failed to respond to appellee’s command, and had previously bolted,
all conbined to generate a material factual dispute as to whether
appel | ee exercised reasonable care in walking the dog w thout a
| eash and in controlling Diesel.

When we add the MCC ordinance to the mx, we are all the nore
convinced that the court erred in granting summary judgment.
Appel lants claimthat appellee violated MCC § 5-26 by failing to

restrain or control Diesel, and that this established a prinma facie
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case of negligence. MXC 8§ 5-26(a) provides, in relevant part: “An
owner nmust not permt a dog . . . to run at large.” Further, MCC
8 5-1 defines “at large” as an animal “off the premises of its
owner and not either |eashed or otherw se under the immediate
control of a responsible person capable of physically restraining
t he animal .”

In Maryland, the violation of a statute or ordi nance does not
constitute negligence per se. Pahani sh, 69 M. App. at 362;
Hamond, 60 Md. App. at 435; Wiitt v. Dynan, 20 Ml. App. 148, 154-
55 (1974). Neverthel ess, the violation of a statutory duty or
ordi nance nmay be consi dered as evidence of negligence under certain
circunst ances. Pahanish, 69 Ml. App. at 362; see Hammond, 60 M.
App. at 435; Slack, 59 Ml. App. at 470-71; Witt, 20 Md. App. at
154-55. See al so Paranount Dev. Corp. v. Hunter, 249 M. 188, 193
(1968); Aravanis v. Eisenberg, 237 MI. 242, 259-60 (1965). For the
violation of a statute or county ordinance to constitute evidence
of negligence, the resulting injury nust be proxi mately caused by
the violation of the statute, the injury nust be to a nenber of the
class that the statute or ordi nance was designed to protect, and
the injury sustained nust be of the type that the statute was
intended to prevent. Pahani sh, 69 Ml. App. at 362; Gardenville
Realty Corp. v. Russo, 34 Ml. App. 25, 34 (1976).

Appel | ee contends that he did not violate MCC § 5-26 because:

(1) inthe first instance, he had control over D esel, and thus did
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not have to use a l|leash; (2) Dy esel was not at large until he
suddenly and unexpectedly bolted; (3) he did not intentionally or
negligently allow the dog to escape; and 4) he | acked know edge of
any vicious tendencies of the dog or the dog’s propensity to bolt.
Appel | ee al so asserts that we cannot ignore the word “permt” in
t he ordi nance. Despite the fact that D esel bolted, appellee
argues he did not permt the dog to do so.

Slack, 59 Ml. App. 462, is noteworthy here. In Slack, the
owner of a Dobernman opened a fence gate on the owner’s property, in
order to allow the unleashed dog to enter the owner’s residence
t hrough the kitchen door. The dog wal ked past the door and
proceeded towards the sidewal k, where it growl ed and snarled at the
plaintiff, who was passing by. In an effort to avoid a
confrontation with the dog, the plaintiff injured her back.
Relying on the Prince George’s County Code (“P.G Code”), which
provi ded that “No owner of any dog shall allow such aninmal to be at
large in the County . . . .7, id. at 471, the plaintiff filed suit
against the Slacks. The P.G Code defined “at |arge” as an ani nma
“not under restraint and off the prem ses of his owner.” Id. It
al so provided that, to be “under restraint,” the animl nust be
secured by a leash or a | ead and under the control of a responsible
person, or confined in a vehicle, or within the real property
[imts of its owner. Id.

The jury returned a verdict for the plaintiff. On appeal
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appellants clained that they were not negligent, they did not
violate the County’s “leash law,” and had no know edge of the dog’ s
propensity to behave as it did. W determned that the dog was not
“at large” wthin the neaning of the statute, because the ordi nance
did not require use of a leash or lead while the dog was on it
owner’s premses. Slack, 59 Ml. App. at 471. Moreover, the facts
did not reveal that the dog was “allowed” to venture from the
owner’s prem ses. Nor was there proof that the owner was negligent
in failing to control the dog. Thus, we declined to find a
violation of the statute. 1d. at 472. W said:

The nere accidental escape of an aninal, w thout proof of

the owner’s know edge or negligence, is insufficient

evidence to constitute a violation of simlar statutes

couched in identical terns.
ld. Therefore, we held that the court erred in failing to grant
the defense’s notion for directed verdict as to negligence.

In our view, Slack is readily distinguishable fromthe instant
matter. |In contrast to Slack, the incident here initially occurred
when appel |l ee began to wal k his dog on the “common grounds” of a
mul ti-famly townhouse devel opnent where he lived. Cearly, this
is not the sane as the property of a single famly residence,
because of the right of access to the common grounds by other
residents. 1In addition, the owner in Slack did not intend for the
dog to |l eave the owner’s prem ses. The sane cannot be said here.

To the contrary, appellee intended to walk the dog beyond the

common grounds. Appel | ee al so conceded that Diesel had, on one
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previ ous occasion, bolted in pursuit of a cat.

We do not suggest that there is an automatic violation of MCC
8 5-26 nerely because a dog is wal ked without a | eash. But if
unl eashed, the ordinance requires that the dog nmust be under the
control of a responsible person. Gven that the dog was fifteen
feet away from appell ee, was unl eashed, could not be restrained,
and then failed to respond to the owner’s command, we believe it is
for the jury to determne if the owner had the requisite contro
requi red by the ordi nance.

Mor eover, appellee’s construction of MCC §8 5-26 would al |l ow an
owner to avoid a violation of the ordinance nerely by asserting
that he did not allow his unleashed dog to bolt. In our view, his
interpretation of MCC § 5-26 wuld render the ordinance
meani ngless. It would also contravene a recogni zed principle of
statutory construction. In Abington Center Associates Limted
Partnership v. Baltinore County, 115 Md. App. 580, 603 (1997), we
sai d:

We acknow edge that the plain nmeani ng rul e does not
necessarily require a reviewng court to ignore or
disregard the Legislature's intent and purpose, when that
intent and purpose is readily known. Simlarly, it does
not necessarily conpel a literal construction of a
statutory provision.

Surely, Alex was a nenber of the class of persons the ordi nance was
designed to protect. Moreover, the injury was of the type the

ordi nance was undoubtedly intended to prevent. Pahanish, 69 M.

App. at 362. Wre we to construe the ordi nance as appell ee urges
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us to do, we would have to disregard the obvious purpose of the
or di nance.

In sum viewng the facts and inferences in the |ight nost
favorable to appellants, we conclude that the evidence was
sufficient to defeat sunmary judgnent wth respect to appellee’s
negligence in failing to exercise reasonable control of Diesel
Therefore, the court erred in granting summary judgnment wth

respect to negligence.

[T,

Appel l ants argue that the court erred in granting sumrary
judgnment with respect to the strict liability claim An action
based on strict liability arises when the owner of an ani mal
exposes the community to an aninmal the owner knows is dangerous.
See Prosser, Law of Torts § 76, at 449 (4'" ed. 1971). Evidence of
the owner’s negligent failure to control the aninmal is unnecessary
under this theory of liability. Bachman v. dark, 128 M. 245, 247
(1916). Rather, a claimant is required to establish that the owner
knew or, by the exercise of reasonable care, should have known of
the animal’s propensity to cause harm Sl ack, 59 Md. App. at 473
(citing Herbert v. Ziegler, 216 M. 212, 216 (1958)). I n ot her
words, the owner nust have had notice that the animal was inclined
to do the particular m schief that occurred. Tw gg v. Ryland, 62

Ml. 380, 386 (1884)).
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In Slack, 59 M. App. 462, the Court refused to hold the
owners |iable based on strict liability. The record clearly
established that the dog had never “growed at, bitten, or
previously attacked any person.” Id. at 476. W said:

Unli ke the negligence theory of recovery, where liability

attaches at the time of the occurrence of the injury or

damages, “[t]he gist of the [strict liability] action is

the keeping of the animal after know edge of its

m schi evous propensities.”

ld. at 473 (quoting Twigg, 62 Mi. at 385). Later, witing for the
Court in Pahanish, 69 MI. App. at 356, Judge Bl oom expl ai ned:

In order to hold an animal owner strictly liable for

infjuries caused by his animal, a plaintiff nust

denonstrate the owner knew or, wth reasonable care
shoul d have known that the animal had a propensity to
commt the particular type of mschief that was the cause

of harm

Ham lton v. Smith, 242 M. 599 (1966), is also instructive.
There, three dogs attacked a young boy as he rode his bicycle al ong
a private road. Because the dogs had attacked a notorist just five
days earlier, the Court of Appeals concluded that the owners had
actual know edge of the dogs’ propensities to attack people, id. at
607, and held the owners liable under a theory of negligence.
Subsequent anal yses of strict liability clains involving animls
have, however, incorporated the holding of HamIton, requiring the
owner’ s knowl edge of an aninmal’s propensity to cause harm  See,

e.g., Briscoe v. Gaybeal, 95 MI. App. 670, 672, cert. denied, 331

Md. 479 (1993); Pahanish, 69 MI. App. at 356; Slack, 59 MI. App. at
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473. See also Herbert v. Ziegler, supra (holding aninml owner
i abl e, based on constructive know edge of his horse’s propensity
to commt harm.

In the case sub judice, appellee denied knowl edge of Diesel’s
vicious propensities. Appellants essentially relied upon Lipsitt’s
testinony before the Board to create an inference as to appellee’ s
know edge of D esel’s dangerous behavioral propensities and thereby
to establish an issue of material fact. Such an inference is
sufficient at this juncture.

In Benton v. Aquarium Inc., 62 Md. App. 373, cert. denied,
303 Md. 682 (1985), involving a delivery person who was bitten by
a trained guard dog, the Court said: “[T]he jury could have
reasonably inferred that [the defendant] knew or shoul d have known
that his animal . . . would . . . attack the intruder.” Id. at
378. Therefore, we concluded that the question as to the dog’' s
vi ci ous propensity should have been submtted to the jury. 1Id. In
di stingui shing Sl ack, we said:

[ What nakes this case crucially different fromSlack, is

that there was sufficient evidence to allowthe jury to

infer that [the dog] did exactly what he was trained to

do when [the plaintiff], who was a stranger to the dog,

wal ked into the warehouse.
| d. Utimtely, however, we affirnmed the decision of the tria
court to direct a verdict for the defendants, because the plaintiff

assunmed the risk by entering a building after view ng severa

obvi ous “Beware of Dog” signs.
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To be sure, the fact that Desel is a Rottweiler is not
sufficient to establish that he is vicious. As we said in Slack,
59 Md. App. at 476, “[T]he nere fact that the dog that injures a
plaintiff belongs to a breed with an unsavory reputation, absent
evidence that the particular dog was of a violent nature, is
insufficient to prove scienter.” See also McDonald v. Burgess, 254
Md. 452, 458-60 (1969). Nor does evidence of a dog’s propensity to
attack another animal constitute notice that the dog is simlarly
inclined to attack human beings. See Slack, 59 MI. App. at 474-75.
Nevert hel ess, when we view all of the facts and inferences in the
Iight nost favorable to appellants, we conclude that a sufficient
factual dispute exists to justify denial of appellee’ s sumrmary
judgnent notion as to strict liability. It follows that the court

erred in granting summary judgnent with respect to this claim

SUMVARY JUDGVENT VACATED
W TH RESPECT TO COUNTS |
AND I'l.  CASE REMANDED TO
THE CIRCUT COURT FOR
MONTGOMERY  COUNTY  FOR
FURTHER PROCEEDI NGS.

APPELLEE TO PAY COSTS.

-24-



