HEADNOTE: Moustafa v. Moustafa, No. 2517, September Term, 2004

FAMILY LAW; EVIDENCE OF FOREIGN LAW; AUTHORITY OF CIRCUIT COURT
TO ANNUL A MARRIAGE ENTERED INTO IN A FOREIGN COUNTRY: A party
who wants the circuit court to apply the law of a foreign country
is required to conply with the “notice” and “proof” requirenments
of 8 10-505 of the Courts and Judicial Proceedings Article. The
circuit court neither erred nor abused its discretion in
declining to deny a wife’'s claimfor annul nent of a bi ganous
marri age on the ground that the husband and wife were married in
a foreign country where the |l aw may permit a man to be married to
nore than one woman at the sane point in tine.
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The parties to this appeal fromthe Grcuit Court for
Mont gonmery County, Mustafa M Mustafa (M. Mustafa),
appel lant, and Mariam M Moustafa (Ms. Mustafa), appellee, are
before this Court for the second tine. In an unreported opinion
filed on June 7, 2004, this Court held “that the circuit court
erred in failing to make separate awards of child support and
al i nrony pendente lite and, therefore, we shall reverse and remand
this case to the circuit court for further proceedi ngs consi stent
with this opinion.” Moustafa v. Moustafa, No. 2848, Septemnber
Term 2002 (Moustafa |). The Background section of that opinion
i ncludes the follow ng information:

The parties were originally married in
Cairo, Egypt on June 10, 1976. They cane to
the United States in 1978. They have two
chil dren, Sharon, born May 5, 1981, and
Karim born July 18, 1989. Both children
reside with appellee in the famly hone on
Shady Grove Lane in Mntgonery County.
Appel | ant has ownership interests in a nunber
of businesses in the United States and in
Egypt including, but not limted to, Eagle
Manuf acturing and Trading, Inc., MM
Construction Conmpany, and United Technol ogy
G oup.

On Septenber 16, 1985, a divorce decree
was issued to the parties by the Arab
Republic of Egypt at that nation’s consul ate
i n Washi ngton, D.C. The foreign decree was
adopted and enrolled by the Grcuit Court for
Mont gonery County on March 6, 1987.

On Novenber 18, 1985, appellant married
Faten Zawawi . Accordi ng to appell ee,
appel l ant told her that his marriage to
Zawawi was solely to allow himto becone a
United States citizen, and that he woul d



| ater divorce her and return to appell ee.

Appel | ee asserts that she and appel |l ant
were remarried in Egypt on June 14, 1986.
Appel | ant denies that the parties were
remarried. Appellee maintains that prior to
their second marriage, appellant showed her a
docunent that he represented to be a divorce
decree reflecting his divorce from Zanwaw .
It is undisputed, however, that appellant did
not actually obtain a divorce from Zawaw
until February 28, 1989.

The further proceedings ordered by this Court concluded with
a judgnment entered by the Honorabl e DeLaw ence Beard that, anong
ot her things, “annulled” the parties’ June 14, 1986 narri age, and
required that appellant pay to appellee (1) a nonetary award, (2)
“indefinite and permanent” alinony, (3) child support, and (4)
counsel fees. The judgnent al so provided that appellant’s
al i nrony and support obligations were “accounting from June 17,
2002,” the date on which appellee filed her conplaint for divorce
and/or annulnent. In an OPINION that acconpani ed the judgnent,
Judge Beard stated the follow ng findings and concl usi ons:

The parties divorced on Septenber 16, 1985,
in a Mislimproceeding that was enrolled in
Mont gomery County in 1987 (G vil Case No.
21304). Subsequent to the parties’ divorce
in 1985, [Ms. Mustafa] returned to Egypt to
live. On Novenber 19, 1985, [M. Mbustafa]
married Ms. Faten Zawawi . |In 1986, while on
a visit to Egypt, the parties were lawfully
married a second tine on June 14, 1986. [M.
Moust afa] did not obtain a divorce from Ms.
Zawawi until April 28, 1989. At the tine
that the parties were married on June 14,
1986, [M. Mustafa] was still married to
Faten Zawawi. I n an Egyptian proceeding in
Novenber 2002, [M. Moustafa], after [Ms.
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Moustafa] filed for divorce in this Court,
renounced the validity of the 1986 marri age
contract with [ Ms. Moustafa].

* * *

There is no dispute that [ M. Mustafa]
was nmarried to Faten Zawaw at the tine the
parties were married on June 14, 1986. As a
result of [M. Moustafa]’s bigany, this Court
must grant an annulnment to [ Ms. Mustafa].

* * %

The Defendant clains that he obtained a
divorce from[Ms. Mustafa] in Egypt on
Novenber 4, 2002. Such a divorce is not
entitled to comty by this Court which wll
not proceed to the adjudication of a matter
I nvolving conflicting rights and interests
until all persons directly concerned in the
event have been actually or constructively
notified of the pendency of the proceeding
and given reasonabl e opportunity to appear
and be heard.

In the present case, [Ms. Mustafa] was
neither notified nor participated in the
Egyptian di vorce proceeding. Absent any
know edge or opportunity to participate in
t he proceeding, [Ms. Mustafa] was not
af forded due process and the Decree shall not
be recogni zed.

This Court’s authority to grant an
annul ment to [Ms. Mustafa] does not affect
the Court’s authority to award [ Ms.
Moustafa] relief to include, but not be
limted to custody, child support, alinony,
nonetary award or attorneys’ fees. In
Ledvinka [ v. Ledvinka, 154 M. App. 420
(2003)], the Court recognized this Court’s
authority to resolve custody, child support,
and attorneys’ fees when granting an
annul ment. The nonetary award statute,

Fam |y Law Article, Section 8-203, also
confirms that in a proceeding for an
“annul nent”, the Court shall determ ne which



property is marital property. Simlarly,
under Section 11-101, the Court may award
al i nrony under (a)(2)(i) when there is an
annul nent .

* * %

The Defendant is currently enployed with
M&M Constructi on Conpany, earning
approxi mately $16, 000 per nonth. For
approximately ten (10) years prior to 1991,
[ Ms. Mowustafa] worked at a print shop where
she operated a press and di d photography.
Since 1991, [Ms. Mustafa] has not worked
out side the hone, and thus generates no
I ncone.

* * *

The parties’ nost recent marriage has
| asted ei ghteen (18) years. Overall, the
parties have been married since 1976, or
twenty-eight (28) years, but for brief
separation and divorce of approximtely one
(1) year.

* * %

[ Ms. Moustafa] has had breast cancer
and currently has an abdom nal condition for
whi ch she is presently undergoing treatnent.
[ M's. Mowustafa] has al so been di agnosed as
clinically depressed. [M. Mustafa] suffers
from hypertension and a | eft hand pal sy.

* * %

The Court finds that [ M. Mbustafa]
di ssipated marital assets in the anount of
si xty-ei ght thousand five hundred
($68,500.00) dollars by witing checks to his
brot her, Sal eh Moustafa, and his business,
M&M Construction. [ M. Mustafa] dissipated
marital assets in the anmount of one hundred
si xty thousand seven hundred fifty-six
(%160, 756. 00) dollars when he executed a Note
to his brother, Saleh Mustafa, and recorded
it as a Deed of Trust on the fornmer marital
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home. [M. Moustafa] dissipated narital
assets in the anmount of seventy-four thousand
five hundred ($74,500.00) dollars by
transferring noney by wire to his current

wi fe, Rania Kamal .

Further, the Court finds that [M.
Moustafa]’s withdrawing all of the nonies in
his | RA account in direct violation of Judge
Dugan’s Order dated June 21, 2002 constitutes
di ssi pation of property. The IRA account is
val ued at approximately thirty-six thousand
($36, 000. 00) dol I ars.

Here, [M. Moustafal’s wiring nonies to
Ms. Karnal, his newwfe, witing checks to
his brother, Saleh, and withdrawi ng all of
his IRA monies all constitute an intentional
di ssi pation of assets. Such dissipation is
i ncluded in calculating the nonetary award.

* * *

In this case, [Ms. Mustafa] had
substantial justification for prosecuting the
annul ment and for expending the sum of
attorneys’ fees and costs. In considering
the respective financial positions of the
parties, the Court recognizes that [Ms.
Moust af a] does not have any ability to nake
t he paynent toward these fees. By contrast,

[ M. Mustafa] had a substantial ability to
pay the fees when considering [M.

Moust afa] s nost recent bank statenents which
refl ect over one hundred thousand

($100, 000. 00) dollars per nonth being
received by [M. Mustafa] in the several
nonths prior to trial.

Appel | ant now argues to us that (in the words of his brief)
he is entitled to:
(1) a reversal of the annul nent[;]
(2) aremand for a determ nation of whether
the parties were married in 1986[;]

(3) a reversal of the order to pay the
arrearage based upon the vacated
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(4)

(5)

order[;]

a reversal of the award of permanent

al i nrony and the anmount of alinony based
on an erroneous cal cul ati on of

Appel lant’s current salary and ability
to pay, the inclusion of expenses in the
Appel | ee’ s financial statenent for a
daughter that [appellant] had no
obligation to support [;] and

a reversal of the order including
Appel l ant’ s prom ssory note to his
brother as a di ssipated sum

In support of these argunents, appellant presents four

guestions for our review

For the reasons that follow, we shall

I F 1T FINDS THAT A MARRI AGE OCCURRED,
DCES A MARYLAND COURT, HAVI NG PERSONAL
JURI SDI CTI ON OVER THE PARTI ES, HAVE
AUTHORI TY TO VO D A Bl GAMOUS MARRI AGE
W THOUT ANY SHOW NG THAT I T WAS | NVALI D
N THE | SLAM C NATI ON WHERE | T WAS
ENTERED?

MAY A TRI AL COURT ASSESS AN ARREARAGE | N
“ SUPPORT” PAYMENTS BASED UPON AN CORDER
PREVI QUSLY VACATED I N AN | NTERLOCUTORY
APPEAL?

'S THE BROAD DI SCRETI ON OF THE TRI AL
COURT, ANTI Cl PATI NG THE FUTURE,
SUFFI CI ENT FOR I T TO DECLARE, | N THE
ABSENCE OF ANY EXPERT TESTI MONY, THAT A
PERVANENT ALl MONY AWARD | S WARRANTED?

MAY A COURT FI ND A DI SSI PATI ON OF
MARI TAL PROPERTY W THOUT EVI DENCE OF
| NTENT?

the circuit court.

affirmthe judgnent

of



I.

We reject the proposition that Judge Beard shoul d have
specul ated that, under Egyptian law, a man can be married to nore
than one woman at the sanme point intinme. |In Maple v. Maple, 566
P.2d 1229 (Utah 1977), while rejecting M. Maple’'s “contention
that since the marriage was annull ed he should have no further
obligation to the [appellee],” the Suprenme Court of Utah stated:

[ Appel | ant’ s] counsel represents that he has

gone to a great deal of trouble to determ ne

and show that under the |law of Thailand, a

marriage with one already narried is a

nullity. Rule 9, Uah Rules of Evidence

provi des that this can be done by obtaining a

copy of the law and presenting it to the

court. But we do not see any difficulty here

fromfailing to do so. The rule is that

unl ess the law of a foreign jurisdiction is

proved to be otherwise, it will be presuned

to be the sane as the law of the forum state.
Id. at 1230 (footnotes omtted). W agree with that analysis,
which is entirely consistent with Maryland | aw. See Hosain v.
Malik, 108 Md. App. 284, 302-03 (1996).

I f appell ant wanted Judge Beard to apply Egyptian law to the
“annul ment” issue, appellant was required by Mi. Code Ann., Cs.
& Jud. Proc. 8 10-505 (2004) to (1) provide notice of his intent
to rely upon that law, and (2) prove what that lawis. Moreover,
even if appellant had conplied with these foundati onal
requi renents, the Court of Appeals has stated:

Al t hough foreign judgnents are entitled

to a degree of deference and respect under
the doctrine of comty, courts wll
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nonet hel ess deny recognition and enforcenent

to those foreign judgnents which are

i nconsi stent with the public policies of the

forumstate. Malik v. Malik, 99 M. App. 521

534, 638 A 2d 1184, 1190 (1994) (“where [a

foreign] judgnent is ... against public

policy ... it will not be given any effect by

our courts”).
Telnikoff v. Matusevitch, 347 Md. 561, 574 (1997). For these
reasons, Judge Beard did not err or abuse his discretion in

applying “the law of the forum?”

II.

It is clear fromthe record of the case at bar that
appel l ant’ s second question is both hypothetical and noot because
(1) as noted by Judge Beard, Md. Code Ann., Fam Law § 12-101(a)
(2004) provides that appellant’s support obligations can be “back
dated” to June 17, 2002, the date on which appellee filed her
conplaint, and (2) in Moustafa |, this Court expressly rejected
“appellant’s claimthat the parties’ second marriage was void ab
initio because of his intentional bigany and, therefore appellee

is disqualified fromreceiving alinony pendente lite.’

III.
Enphasi zi ng that appel |l ee presented “no expert testinony,”
appel | ant argues that Judge Beard was “clearly erroneous” in

finding that appellee suffered from®“clinical” depression. This



erroneous finding, according to appellant, requires that we
vacate the alinmony award and remand for further proceedi ngs on
the issues of (1) whether appellee is entitled to “indefinite”
al i nrony, and (2) the anmount of whatever type of alinony is
awarded. There is no merit in this argunent. The record shows
that, in applying Ml. Code Ann., Fam Law 8§ 11-106(c)(1)-(2)
(2004), Judge Beard was not clearly erroneous in finding that
there woul d be an “unconsci onabl e disparity” in the parties’
standards of living unless appellee were awarded indefinite

al i nony.

Appel | ant al so argues that the evidence was insufficient to
support Judge Beard’'s finding that appellant had a nonthly incone
of $16,000.00. It is well settled that disbelief of a party’s
testi nony does not constitute affirmative evidence to the
contrary, and that a court “may not find a specific anmunt of
i mput ed or undi scl osed actual income wthout supporting
evidence.” Long v. Long, 141 M. App. 341, 349 (2001). As we
poi nted out during oral argument, however, Judge Beard was
entitled to (1) accept all, part, or none of the testinony of any
wi tness, and (2) draw reasonable inferences fromthe evidence
accepted as true. The case at bar is sinply not one in which the
court’s incone calculation is based solely upon disbelief of a
party’s testinony as to his or her actual incone. From our

review of the docunentary evidence presented to Judge Beard, we



are persuaded that his cal culation of appellant’s inconme was not

erroneous - “clearly” or otherw se.

IvV.

The answer to appellant’s fourth question is obviously,

no. As the above quoted portion of Judge Beard’ s OPI Nl ON nakes
cl ear, however, the record contains overwhel m ng evi dence of
appellant’s “intent” to transfer funds “for the principal purpose
of reducing the funds available for equitable distribution.”

Jeffcoat v. Jeffcoat, 102 Md. App. 301, 311 (1994).

JUDGMENT AFFIRMED;
APPELLANT TO PAY THE COSTS.
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