HEADNOTE: Patricia Miulready v. University Research

Corporation, et al., No. 6119, Septenber Term
1998

WORKERS COMP. —Klein v. Terra Chemi cals, 14 Md. App. 172
(1972), reaffirmed.

An enpl oyee attendi ng an out of town sem nar on behal f of
her enpl oyer who was directed to stay in a particular hotel
and who was i njured when she slipped in a bathtub was not

entitled to conpensation because injury did not arise out of
enpl oynent .
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Patricia Mil ready, claimant and appel |l ant, appeals fromthe
grant of summary judgnent in a workers’ conpensation action by
the Grcuit Court for Montgonery County in favor of University
Research Corporation and Hartford Underwiters | nsurance Conpany,
enpl oyer and insurer, appellees. The parties have proceeded on
an Agreed Statenent of Facts as foll ows:

On May 31, 1995, the Appellant was
attending a sem nar in Canada on behal f of
t he Appellee, University Research
Corporation. On that date at about 9:00
a.m, she stepped in a bathtub at the hotel
in which she was staying, and slipped and
sustained injuries.

The Appel |l ant was a di ssem nation
coordi nator, and worked | ong hours at the
semnar in this position. The hotel was
sel ected by the Enpl oyer, and she was
directed by the Enployer to be at that
particul ar hotel.

On May 31, 1995, there was a neeting at
10:00 a.m to be attended by a nunber of
people in close quarters in a conference
room The Appellant was to take an active
part in the neeting. She got up early that
nmor ni ng, and was wor ki ng on her preparation
for the neeting. At 9:00 a.m in order to be
presentable, she went to take a shower, and
slipped in the bathtub.

At her honme in Silver Spring, Myl and
there is a bath mat to prevent slippage, a
ceram c soap dish in the wall and a ceram c
towel rack to grab onto. The bathtub which
she stepped into in this hotel was slippery
and did not have the ceram c soap dish and
ceramc towel rack or other items she could
grab onto, nor did it have a bath mat or
sandy strips to prevent slippage.

The Workers’ Conpensation Commission in
an Order of April 30, 1998, found the
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Cl ai mant sustai ned an accidental injury
arising out of the course of her enpl oynent.
That deci sion was appealed to the Crcuit
Court for Montgonery County, Civil 186313 by
t he Appel |l ees, and both parties noved for a
summary judgnent.

After argunment, the Crcuit Court for
Mont gonery County, The Honorabl e Durke
Thonpson, in an Order dated Novenber 25,
1998, granted the Mtion by the Appellees for
Summary Judgnent and deni ed the Appellant’s
Motion for Summary Judgnent.

Question Presented
Whet her the | ower court erred in
granting Summary Judgnent in favor of the
Appel | ees and denyi ng Summary Judgnment in
favor of the enpl oyee on stipul ated
undi sputed facts, thereby denying
conpensability for injuries sustained by the
enpl oyee on the prem ses of the hotel while
on business for her enployer.
Di scussi on
An enployee is entitled to conpensation as the result of an
accidental injury that arises out of and in the course of
enpl oynent. See MI. Code, Labor & Enploynent 88 9-501(a)(1l) &
9-101(b) (1) (1991 Repl. Vol.) Both parties recognize and di scuss

this Court’s prior decision in Klein v. Terra Chemcals Int’'l, 14

Md. App. 172 (1972), particularly wth respect to whether the
claimin this case neets that test. Although appell ant
di stingui shes Klein and relies on cases fromother jurisdictions,

appellee relies on Klein as controlling. W agree with appellee.

In the Klein case, Klein was engaged by Terra Chemicals as a

consultant, and in that capacity he was expected to attend
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conferences and conventions. He was provided wth an expense
account for that purpose. On Novenber 5, 1969, Klein registered
at the Mayfl ower Hotel in Washington, D.C., wth the express
agreenent of Terra Chemcals, so that he could attend a
convention of representatives of the fertilizer industry. On the
eveni ng of Novenber 5, Klein, along with representatives of other
entities, went to a public restaurant to have dinner. During the
course of the neal, Klein stopped eating “and sat i mobilized at
the table.” He was taken to the hospital, where a piece of neat
was renoved fromthe back of his throat. The cause of death was
described as “cardio respiratory arrest, secondary to airway
obstruction.”

This Court, in upholding the | ower court’s decision that the
i nci dent was not conpensable as a matter of |aw, acknow edged
that the incident occurred “in the course of” Klein s enploynent.
This Court pointed out, however, that in order for an accidental
injury to be conpensable, it nust also “arise out of” the

enpl oynment. Because we deem Klein controlling, we set out the

analysis in that case at sone |length. Then Chief Judge Mirphy
expl ai ned:

There nust be a causal connection between the
condi ti ons under which the work is required
to be perfornmed and the ensuing injury.

Thus, if the injury can be seen to have

foll owed as a natural incident of the work
and to have been contenpl ated by a reasonabl e
person famliar with the whole situation as a
result of the exposure occasi oned by the
nature of the enploynent, then it arises out
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of the enploynent. However, it does not

i nclude an injury which can not be traced to
t he enpl oynent as a contributing proxi mate
cause and which comes froma hazard to which
t he worknman woul d have been exposed away from
the enploynent.” |In other words, the
causati ve danger nust be peculiar to the work
and not common to the neighborhood; it nust
be incidental to the character of the

busi ness and not independent of the relation
of master and servant. Consol. Engi neering
Co. v. Feikin, 188 M. 420; Schemrel v. Gatch
and Sons Etc. Co., 164 Md. 671. If there is
evi dence that the work causes the act or
event resulting in injury, it is inmaterial
that the sane event m ght occur from any

ot her cause or at any other place; if,
however, the causal connection between the
injury and the enploynent is not apparent,

t hen unusual or extraordinary conditions of

t he enpl oynent, constituting a risk peculiar
to the work, may establish the causa
connection between the work and the injury.
Scherr v. Mller, 229 Ml. 538, 543, citing
Perdue v. Brittingham [186 M. 393].

That Kl ein choked on a piece of neat at
a public restaurant while in the course of
his enploynent with Terra Chem cals was not,
in our opinion, the result of any obligation,
condition, or incident of his enploynent; it
did not occur because of any business
activity attributable to his work. Klein's
accident did not follow as a natural incident
of his work; it was not, within reasonabl e
contenpl ation, the result of any speci al
exposure occasioned by the nature of his
enpl oynent. Nor could it be traced to his
enpl oynment as a contributing proxi mate cause;
it did not flow froma hazard peculiar to his
work, or incidental to the character of his
enpl oynent. The risk he encountered in the
public restaurant of choking on a piece of
meat was no greater or different in degree
because of his enploynent than the risk
experienced by all persons engaged in the
process of eating a neal, whether in a
restaurant or at honme. There is no evidence
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in the record to show that Klein's injury was
caused by any unusual or extraordinary
condition of his enploynent. There was no
evidence in this case to support an inference
t hat exi gent work-related circunstances
caused Klein to choke on his food. |In short,
there was nothing in Klein"s work, or in the
condi tions under which it was required to be
performed, that caused his injury.

Klein, 14 Ml. App. at 175-177.

Applying the analysis in Klein to the facts of the case
before us, we conclude that there was no unusual or extraordinary
condition of appellant’s enploynent that caused her to bathe or
to expose herself to the hazards of bathing differently than nost
peopl e concerned about their appearance and hygi ene. At nopst,

t he enpl oynent affected only the timng and the |ocation of the
bat hi ng.

Appel | ant argues that what happened to her is akin to a
traveling salesman injured in a car accident, a circunstance

whi ch has been hel d conpensable, citing Ackerhalt v. Hanline

Bros., 253 Md. 13 (1969). As this Court pointed out in Klein,
the likely rationale of Ackerhalt and simlar cases is that

such enpl oyees, because of the nature of
their work, are overexposed or exposed to a
pecul i ar and abnormal degree to traffic
hazards distinct fromand beyond that to

whi ch the general public is exposed; and,
hence, injuries sustained in the course of
enpl oynment in such circunstances arise out of
enpl oynent .

Klein, 14 Md. App. at 178. That rationale does not apply in this

case, as there is no indication that the nature of appellant’s
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wor k caused her to bathe an abnornmal nunber of tinmes or otherw se
be abnormal |y exposed to the hazards of bat hing.
Finally, appellant relies on four cases from ot her

jurisdictions. Lenzner Coach Lines v. Wrknen's Conpensation

Appeal Board, 632 A 2d 947 (Commw. Ct. Pa. 1993); Amal ganated

Ass'n of St.., Elec., Ry. & Motor Coach Emp. of Anerica v. Adler,

340 F.2d 799 (D.C. Gr. 1964); Capizzi v. Southern District

Reporters, Inc., 471 N Y.S. 2d 554 (1984); Aetna Cas. & Sur. Co.

v. Ogon, 721 S.W2d 572 (Tex. App. Austin 1986). The first

t hree cases involved worker’s conpensation clains as a result of
injuries sustained when the claimant slipped and fell in a
bathtub in a hotel while on a trip in the course of enploynent.
The courts in those decisions, in essence, treated the concept of
“arising out of” essentially the sane as the concept of “in the
course of.” The courts required only that, in the course of
wor k, the claimant was brought within range of the particul ar
peril. As discussed in Klein, in our view, that is not the | aw
of Maryl and.

JUDGVENT AFFI RMED; COSTS
TO BE PAI D BY APPELLANT.



