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The question in this case is whether the Crcuit Court for
Howard County correctly interpreted a restrictive covenant in a
Decl arati on of Covenants applicable to the lots in a particul ar
subdi vision and, if so, properly enforced the covenant by
granting injunctive relief. Mre particularly, the question is
(1) whether a covenant that limted use of a lot to a single
famly dwelling and to “residential purposes” prohibited the
construction of a road on the restricted |ot for the purpose of
provi ding access to lots in an adjoining subdivision and (2) if
so, whether injunctive relief was proper. The circuit court held
that the covenant did prohibit the proposed use and granted
injunctive relief. W shall affirm

Factual Background

Beaufort Park is a subdivision that was in existence for
many years prior to the events relevant to this case. All lots
in Beaufort Park are subject to a Declaration of Covenants, dated
August 7, 1973, and recorded anong the Land Records in Howard
County. Patrick and Diane Garrett, appellees, own a hone in
Beaufort Park purchased on Novenmber 28, 1997. WIIliam and Mary
Ann CGuthier, the remaining appellees, own a hone in Beaufort Park
pur chased on February 26, 1999.

The pertinent portion of the Beaufort Park covenants is as
follows. Covenant (1) provides, in pertinent part, “No | ot shal

be used except for residential purposes, however, a nedical



doctor may maintain an office in his honme provided he is a bona
fide resident. No residence other than one detached single-
famly dwelling shall be erected on any one lot in said
subdi vi si on.”

On February 1, 1989, the Nanml eb Corporation (Nanleb), one of
t he appel l ants, purchased Lot 20 in Beaufort Park, |ocated on a
cul -de-sac accessed by Penel ope Court, and inproved by a single
famly dwelling. On the sanme day, Nam eb al so purchased a | arge
tract of land known as Lot 14, |ocated adjacent to the Beaufort
Par k subdi vi si on

On Cct ober 30, 1990, Namleb recorded a plat in the Land
Records of Howard County, reflecting the subdivision of parcel 14
and former Lot 20 in Beaufort Park into 9 | ots known as Beaufort
Estates. As ultimately proposed by Nam eb, a | arge portion of
former Lot 20 in Beaufort Park, including the house, was
designated as part of Lot 1 in Beaufort Estates. The renaining
portion of former Lot 20 was subdivided into “pipe-stens” to
provi de access from 6 undevel oped lots in Beaufort Estates to
Penel ope Court. Under the proposal, Lot 1 in Beaufort Estates
woul d have direct access to Penel ope Court, and lots 2 through 6
in Beaufort Estates would have access to Penel ope Court utilizing
the “pipe-stens.”

On May 22, 1991, Nam eb recorded a Decl aration of Covenants,

Conditions, and Restrictions for Beaufort Estates in the Land



Records of Howard County. Mich later, and prior to this
litigation, Nam eb conveyed lots 2 and 4 in Beaufort Estates to
CGordon Vander Brug, Janes Achterhof, and James Ellis, trustees of
the Richard D. Van Luren Charitable Foundation, the renaining
appel l ants. Appellants, collectively, own all of the lots in
Beaufort Estates to be serviced by the access roads in question.

On August 14, 2000, appellees filed a Verified Conplaint for
Decl aratory and Injunctive Relief, pursuant to Maryl and Code,
Courts and Judicial Proceedings Article, Sections 3-406 and 3-
409, nam ng appell ants as defendants. Appellees alleged that
Nam eb’ s construction of access driveways over Beaufort Park Lot
20 woul d viol ate Beauford Park’s restrictive covenant limting
the use of lots to single famly dwellings for residential use
only. Appellees alleged that the road was for the commerci al
devel opnent of Beaufort Estates, not for the residential use of
Beauf ord Park Lot 20.

On Cct ober 26, 2000, appellants filed a notion to dismss
or, inthe alternative, a notion for summary judgnent. The
circuit court denied the notion. On January 31, 2001, a consent
order granting an interlocutory injunction was entered,
preventing appellants fromusing Beaufort Park Lot 20 as a
roadway or driveway. On August 14, 2001, and Novenber 21, 2001,
the court held hearings to determ ne whether appellants had

violated the restrictive covenants at issue and, if so, the



nature of the relief to be granted. On March 14, 2001, the
court, in a nenorandum opi nion and order, concluded that the
covenants in question were unanbi guous and that appellants’
proposed use woul d violate the covenants. The court also
concluded that injunctive relief was appropriate, and it enjoined
appel lants fromusing Lot 20 in Beaufort Park as a roadway or
driveway to serve property outside of Beaufort Park. Appellants
filed a notice of appeal.
Standard of Review

Al t hough M. Rule 8-131(c)(2002) provides a clearly
erroneous standard for our review of a trial court’s ruling on
the evidence in an action tried without a jury, no deference is
given to the trial court for “questions of |aw or |egal

conclusions drawn fromfactual findings.” See ST Sys. Corp. V.

Maryl and Nat’'|l Bank, 112 Md. App. 20, 27 (1996); Van WKk v.

Fruitrade, 98 MI. App. 662, 669 (1994).
The decision to grant or deny an injunction has
traditionally been given considerable deference. See J. L

Matthews, Inc. v. Maryl and-National Capital Park & Pl anni ng

Comm, 368 Md. 71, 93 (2002). The grant of an injunction is

revi ewed for abuse of discretion. See EIl Bey v. Morish Sci.

Tenple of Am, 362 Ml. 339, 354-55 (2001). W give no deference

to the trial court, however, if there is a clear error of |aw

See |d. (quoting Western Mi. Dairy, Inc. v. Chenowth, 180 M.




236, 244 (1941)); see also State Commin on Human Rels. v. Tal bot

County Det. Cr., 370 mMd. 115, 127 (2001); Colandrea v. Wlde

Lake Community Ass'n, Inc., 361 Ml. 371, 394 (2000).

Discussion
Intended Use of Beaufort Park Lot 20

The restrictive covenant at issue provides, in part: “(1)
LAND USE AND BUI LDI NG TYPE. No |lot shall be used except for
residential purposes . . . No residence other than one detached
single famly dwelling shall be erected on any one lot in said
subdi vision.” Appellants contend that, although there are no
cases directly on point in Maryland, treatises and case | aw from
other states indicate that the proposed access way on Beaufort
Park Lot 20 is for “residential purposes” wthin the neaning of
t he covenant. Appellees contend that the plain nmeaning of the

covenant and the decision in Eisenstadt v. Barron, 252 Ml. 358

(1969), prohibit the access road because the road woul d viol ate
the covenant by serving nultiple hones outside of the Beaufort

Par k subdi vision. Appellants attenpt to distinguish Ei senstadt

by pointing out that, in that case, the access road to an
adjoining lot was to service apartnents to be built. Appellants

conclude that the dispositive fact in Eisenstadt was the nature

of the building (i.e., anultiple famly dwelling, an apartnent
buil ding) and not its location. Additionally, appellants point

out that Beaufort Estates is [imted to single fam |y hones, and



t he covenants applicable to those |ots inpose greater
restrictions than those inposed by the covenants in Beaufort
Par k.

Courts in several states have addressed whether an access
way over restricted property is a violation of a restrictive
covenant limting the use of such property. |In several cases,

t he | anguage of the covenant was the sane as or simlar to the
covenant in this case. See, e.qg., cases collected in V. Werner,

Annot ati on, M ntenance, Use or G ant of Right of \Way Over

Restricted Property as Violation of Restrictive Covenant, 25

A L.R 2d 904 (1952). Each case nust be decided on its own
facts, of course, because there are many variables, including the
| anguage in the covenant. Wth respect to covenants restricting
property to “residential” use with no nore than one single famly
dwel l'ing, courts have split in their view as to whether the use
is limted to serving the property in question.

If we were witing on a clean slate, we mght agree with

appel lants. W are not, however, and we regard Ei senstadt as

controlling. |In that case, Eisenstadt purchased |and from

Barron. Eisenstadt, 252 Mi. at 359. A restrictive covenant upon

the land required that it be used only for residential purposes
and contain only a single famly dwelling. 1d. at 360.
Ei senstadt al so owned an apartnent buil ding adjacent to his |ot,

whi ch was not a part of the property governed by the restrictive



covenant. |d. at 361. Eisenstadt constructed a driveway over
his lot to access his apartnment building. 1d. The Court of
Appeal s acknow edged that “it m ght be argued that since the

Ei senstadt use is a residential use and the roadway is incidental
to such residential use such use is not precluded by the
restriction.” 1d. at 369. The Court reasoned, however, that “it
was the intent of the restriction to permt erection on the
prem ses only of a dwelling cal culated to acconmodate a single
famly unit . . . W see no other interpretation that could be
put on the word ‘single inserted prior to the word ‘dwelling.’”
Id. The Court acknow edged that this included the right to
construct roads or other structures “incidental to the use of
such single dwelling.” 1d. Because the road in question was
going to serve nore than one residence, the Court of Appeals
concluded “the use of the property as a neans of access to an
apartnent house or apartment houses on adjoining |and not within
the subdivision is not a use pernmtted under the restriction.”
Id.

Simlarly, in the case sub judice, appellants wish to
construct an access road over a |ot subject to a covenant
restricting use to a single famly residence. The proposed
access road woul d serve nore than one residence, all of which
woul d be | ocated outside of the subdivision. W disagree with

appel l ant’ s assertion that, because the proposed building in



Ei senstadt was an apartnent building, Eisenstadt is

di stingui shable. The decision was prenised on the fact that the
proposed road woul d service multiple residences. Wether for

apartments or multiple hones, the proposed road in Ei senstadt and

the proposed road in this case were intended to serve multiple
resi dences and, in both instances, outside of the subdivision.

Applying the reasoning in Eisenstadt, we hold that the proposed

access road(s) is prohibited by the restrictive covenant.

Appel l ants urge us to rely on Bove v. Gebel, 159 N E. 2d

425, 1959 OChio LEXIS 607 (Ohio 1959), in which the Suprene Court
of Chio held that an access road to property outside of a
subdivision fell within the subdivision s residential use only
covenant. 1d. at 428, 1959 Chio LEXIS 607, *7. 1In that case,
Bove, who resided on Lot 28, purchased from G ebel, the owner of
Lot 29, a 25 foot strip of land originally part of Lot 29, and an
uni mproved si x-acre parcel outside the subdivision. [d., 1959
OChio LEXIS 607 at *1-2. Bove intended to construct two dwellings
on the uninproved parcel. [|d. at *4. Bove wanted to access the
uni nproved parcel by a road to be constructed on the 25 foot
strip of Lot 29, that he had annexed. |d. G ebel countered that
the road was not for a residential use within the neaning of the
restrictive covenant that applied to land in the subdi vision.

Id. at *3. The Suprene Court of OChio concluded that for the

restrictive covenant to prohibit the access road, it would have



to read, “not nerely a use ‘for residence purposes only’ but ‘for
resi dence purposes in the subdivision only.”” 1d., 159 N E. 2d at
329. The problemw th relying on Bove is that it is not the | aw

in Maryland. See Eisenstadt, 252 Mi. at 369.

As previously noted, other states considering the issue
before us have reached different conclusions. “The cases are
divided fairly evenly on the question of whether relief should be
granted when a right of way is placed across a lot in a

restricted subdivision.” Austin v. Durbin, 310 N. E. 2d 893, 897

(I'nd. App. 1974); see 25 A L.R 2d 904, supra. Sone deci sions,
generally in accord wwth Maryland | aw, have held that access ways
to serve property other than the restricted property viol ated

covenants restricting use to residential purposes. See Pelosi v.

Wi | ea Ranch Estates, 876 P.2d 1320, 1327 (Haw. C. App. 1999)

(devel oper was in breach of residential use only restrictive
covenant by building access road in restricted subdivision

| eadi ng to anot her subdivision); Austin v. Durbin, 310 N E. 2d at

897 (proposed roadway across restricted ot to access adjacent
unrestricted tract violated residential use only restriction);

St ockdale v. Lester, 158 N.W2d 20, 22 (lowa 1968) (roadway on

restricted lot to access a new subdi vi sion violated residenti al

restriction); Beyt v. Wodvale Place Apartnents, 297 So.2d 448,
449-50 (La. C. App. 1974) (paved boul evard for access to

apartnment conpl ex adjacent to restricted subdivision viol ated



residential use only covenant); Klapproth v. Giininger, 203 N W

418, 419 (M nn. 1925) (using strip of land for access to adjacent

parcel violated residential use only covenant); A A Hone

| nprov. Co. v Hide-A-Way Lake Club, Inc., 393 So.2d 1333, 1336-37

(Mss. 1981) (access road connecting two subdivisions violated
residential use restriction in one of the subdivisions); Taylor v
Kenton, 413 S.E.2d 576, 578 (NNC. C. App. 1992) (use of lots to
access | and outside of restricted subdivision violated

residential use only restrictive covenant); Duklauer v Wiss, 182

N Y.S. 2d 193, 198 (N Y. Sup. ¢&. 1959) (sane); Wallace v. difton

Land Co., 110 N.E. 940, 943 (Onhio 1915) (public street prohibited

over land restricted to residential use); Hanley v Msischi, 302

A2d 79, 82 (R 1. 1973) (street constructed over one lot in
subdi vision to benefit a second subdivi sion viol ated resi denti al

use only restrictive covenant); Duggan v. Buckner, 155 S.W2d

661, 664 (Tex. Cv. App. 1941) (use of a lot in a subdivision as
an access way violated residential use only restrictive
covenant).

O her decisions, nore in |line with Bove, have held that

access roads did not violate restrictive covenants. See Casebeer

v. Beacon Realty, Inc., 449 S.W2d 701, 703 (Ark. 1970) (access

way over |lots in subdivision restricted to residential use only
did not violate that restriction as long as they served only lots

I n that same subdivision); Lake Arrowhead, Inc. v. Jolliffe, 639




N. W2d 905, 912 (Neb. 2002) (access road fromone lot in
subdi vision restricted to residential use only leading to an
adj acent unrestricted parcel did not violate restriction to

residential use only); Baxendale v Property Omers Asso., 140

N.Y.S.2d 176, 177-78 (N. Y. App. Div. 1955) (public road
construction did not violate residential use only covenant);

Ri vervi ew Property Owers Asso. v Hewett, 370 S.E. 2d 53, 54 (N.C

Ct. App. 1988) (pathway over lot restricted to residential use
only to access adjacent unrestricted lot with recreational hone

did not violate residential restrictive covenant); Callahamyv

Arenson, 80 S.E.2d 619, 624-25 (N. C. 1954) (subdivision of lots
and road between |lots not prohibited by covenant restricting use
to residential purposes).

Some courts have reasoned that a bal ance nust be struck
bet ween the proposed construction and any detrinent to the

residents. See Barbieri v Ongaro, 25 Cal. Rptr. 471, 474 (Cal.

App. 1962) (“proposed roadway for access to properties outside
t hose subject to the present restrictions was not a residenti al

use”); R R Inprov. Asso. v Thomas, 131 N.W2d 920, 924 (M ch.

1965) (before determ ning whether access road to adjacent |ot
vi ol ates covenant restricting use to residential purposes, as

held in Bove, supra, court should eval uate adverse effects on

resi dents).

At first glance, many of the above cases appear to be



I nconsi stent but are reconcil abl e upon analysis of the facts.
Nevert hel ess, there is a disagreenent anong courts as to whet her
a covenant limting use of property to a single famly dwelling
and for residential purposes only prohibits an access road

i ntended to serve property not subject to the restrictive

covenant. As previously indicated, the holding in Eisenstadt was

prem sed on the conclusion that such an access road violated the
covenant because it served nultiple residences |ocated outside of
the restricted properties.
Injunction

Havi ng concl uded that the access road over Lot 20 is
prohi bited by the restrictive covenant in force in Beaufort Park,
we turn to the issuance of the permanent injunction to enjoin
construction of the proposed road. Appellants contend that
injunctive relief was inproper because appellees failed to prove
i rreparabl e harm or hardshi p.

W recogni ze that, in general, a party seeking injunctive
relief has been required to denonstrate irreparable harmin order

for the wit to issue. El Bey v. ©Moorish Science Tenpl e of

Anerica, Inc., 362 Ml. at 355 (2001). The harm need not be

great, however, and it is irreparable when it cannot be neasured
by any known pecuniary standard. |d. The Court of Appeals has
recently confirmed that a permanent injunction is a proper neans

of enforcing a restrictive covenant, provided certain guidelines

- 12 -



are net. See Colandrea v. Wlde Lake Community Ass'n, 361 M. at

381 (2000) (“An injunction will lie to enforce a restrictive
covenant with respect to the use of the | and conveyed, provided
proper ground therefor exists.”).

I n Col andrea, the property owner resided in the Wl de Lake
Subdi vision in Colunbia, Maryland. 1d. at 377. A restrictive
covenant in force in the subdivision provided that the property
owner could not conduct any hone office or professional work on
his land wi thout approval fromthe conmunity association. 1d. at
377-78. The property owner wanted to use part of his property as
an assisted living facility for seniors. 1d. at 378. After the
communi ty association reviewed his plans and deni ed his request,
the property owner stated his intention to operate the senior
center anyway. 1d. at 379. The comunity association initiated
an action in circuit court, claimng the property owner’s
proposed use would violate the restrictive covenant on the | and.
Id. The association contended the senior living facility would
increase the traffic, noise, and trash in the area. 1d. The
associ ation was al so concerned about overdevel opi ng the property
(i.e., constructing two buildings), about nedical waste,
anbul ances, and ot her project specific issues. 1d. at 379-80.

In Colandrea, the circuit court granted a per manent
I njunction prohibiting the use of the property as a senior

assisted living facility. 1d. at 376. The Court of Appeals



affirmed, stating: “This Court finds that injunctive relief is
necessary in the instant case in order to nmaintain the integrity
of a restrictive covenant." 1d. at 382. The Court of Appeals
noted that ordinarily a trial court has wide latitude to enforce
restrictive covenants by neans of permanent injunctions so |ong
as the restrictions in the covenant are reasonable and “made in
good faith, and not hi gh-handed, whinsical or captious in

manner”. 1d. at 394 (quoting Kirkley v. Seipelt, 212 M. 127,

133 (1957)); see also Mkolasko v. Schovee, 124 MI. App. 66, 88

(1998), aff'd, 356 Md. 93 (1999); Souza v. Colunbia Park and

Recreation Association, Inc., 70 Md. App. 655, 657 (1987). The

Court observed that a restrictive covenant is contractual in
nature, and a suit to enforce it is in the nature of specific
performance. Col andrea, 361 Ml. at 395-96. Specific performance
may be granted in an appropriate case on the basis of the
strength of the circunstances and equities of each party. See

Zouck v. Zouck, 204 M. 285, 296 (1954).

The covenant in Col andrea was not chall enged as
unr easonabl e, nor was the restriction in the covenant high-
handed, whinsical, or captious. 1d. at 399-400. The only
guestion, therefore, was whether the doctrine of conparative
hardship required a reversal. [d. 396-97. That doctrine, in the
context of injunctive relief to enforce restrictive covenants,

provides that “a court may decline to issue an injunction where



the hardshi p and i nconveni ence which would result fromthe
injunction is greatly disproportionate to the harmto be

renedied.” 1d. at 397 (citing Giant v. Katson, 261 Ml. 309,

320-21 (1971)).

When appl yi ng the doctrine of conparative hardship, the
property owner’s prior know edge of the existence of the
restriction, and the interest of the community in maintaining its
covenants, are relevant. Colandrea, 361 M. at 397-98 (citing

Gubb v. Guilford Association, Inc., 228 Md. 135 (1962); Liu v.

Dunni gan, 25 Md. App. 178 (1975)). In Colandrea, the owner’s
prior know edge of the covenant wei ghed against him and the
hardship to the other residents of the subdivision was not
negligible. 1d. Thus, the injunction was proper.

Simlarly, in the case sub judice, we need not determ ne the
reasonabl eness of the covenant itself, as it is not chall enged.
Appel l ants were aware of the restrictive covenants applicable to
Beaufort Park, Lot 20. As in Colandrea, we do not think the
appel l ants “can invoke the doctrine [of conparative hardship] by
characterizing the potential harmthat mght result to his
nei ghbors’ hones as conparatively negligible.” [d. It was
reasonabl e to conclude that enjoining violation of the
restriction was necessary to naintain the integrity of the cul -
de-sac on Penel ope Court and the Beaufort Park subdivision. The

circuit court considered all relevant facts, including the fact



that appellants’ plans were on record prior to the tinme appellees
purchased their property. The court observed, however, that
appel l ants knew as early as 1991 that Beaufort Park residents
objected to the proposed use of Lot 20. W find no abuse of
di scretion.
Implied Easement of Necessity

Appel | ees contend that appellants failed to prove that they
were entitled to an inplied easenent by necessity. W note that
appel lants, in their brief, do state that several lots in
Beaufort Estates will be |andl ocked unless the proposed roadway
is permtted. W also note that appellants argued to the circuit
court that they were entitled to an easenent by necessity. The
circuit court concluded that they were not so entitled, and
appel | ants have not raised that issue in this Court. The circuit
court observed that, when appellants purchased the property in
question and for many years thereafter, it was not | andl ocked.
These facts were relevant to the question of injunctive relief,
but, as previously observed, the court considered all relevant
facts. W cannot substitute our judgnent for that of the circuit
court. The question is whether it abused its discretion. It did
not .

JUDGMENT AFFIRMED. COSTS
TO BE PAID BY APPELLANTS.



