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This case involves an appeal and cross-appeal from the
Circuit Court for Mntgonery County wherein the trial judge
refused to submt the issue of punitive danmages to the jury under
prevailing Delaware |aw, refused to strike the expert testinony
of appellee's expert wtness and conpell ed appellant to submt to
a physical exam nation, deenmed the contents of a manufacturer's
warni ng |abels to be inadm ssible, and further refused to allow
appellant to conduct a denonstration of the device which
all egedly caused his injury. W shall vacate and renand.

Facts

Appel  ant Maj or Richard Naughton, United States Air Force, a
New York resident, and appellee Jacques Bankier, a Montgonery
County resident, were soci al acquai ntances who occupied
nei ghbori ng beach houses in Dewey Beach, Delaware, during the
sumrer of 1990. Both parties, as part of childish antics,
engaged in water balloon battles and, specifically, in so doing,

Bankier wutilized a "toy"! called a "Wnger."?2 The "toy" is
simlar to an 8-foot slingshot. It is designed to catapult water

bal | oons over long distances at high rates of speed, and its

"Webster’s New Col | egi ate Dictionary defines “toy” as sonething for a child
to play with. (Enphasis supplied.)

°Those who may have been to an Orioles baseball gane at Canden Yards or to
Cole Field House at the University of Maryland nay have seen hot dogs or wadded
up T-shirts being shot into the stands (or, indeed, over the fence behind the
score board) fromcenter field or half-court by a “winger” or a sinmlar device



operation requires three adults (or, conceivably, three children
with the strength of adults): two to hold the ends of the
elastic while the third participant stretches the center, which
cradles the projectile. This "toy" is capable of hurling
projectiles over 70 yards at initial speeds approaching 240 mles
per hour.

Bankier testified that on 25 August 1990, while under the
i nfluence of a disputed amount of alcohol, he, along with two
cohorts, choosing to practice childish ways, used this toy to
propel a water balloon through an open wi ndow into the residence
of Naughton, thereby striking himand injuring his eye.

After it was determned that Bankier was a resident of
Mont gonery County, a conplaint was filed in that jurisdiction,?
and service of process was effectuated. A schedul i ng order was
generated, wherein 1 July 1994 was the cut-off date for Bankier's
expert wtnesses to be naned. The close of all discovery was
originally mandated as 29 July 1994; this was extended by
subsequent court order to 20 Cctober 1994. No extensions of tine
for the parties to nane experts were requested or granted.

Bankier filed a notion to dismss Naughton's claim for
punitive damages. Said notion was reviewed by a special nmaster,
and ultimately granted by Judge WIlliam Cave, sitting as a
notions judge. Prior to trial, Naughton noved the court to

reconsi der the notion under Delaware | aw. The trial judge held

3See Mi. Code Ann., Courts and Judicial Proceedings Article § 6-201.
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the nmotion sub curia until the close of all evidence, whereupon
he ruled that the issue of punitive damges would not be
submtted to the jury.

At a settlenent conference, attorney's fees were inposed
against Bankier in the amunt of $350.00, due to Bankier's
insurance carrier's absence, in violation of the court's
scheduling order,* and the fact that Bankier had no authority to
enter into settlenent negotiations or make a settlenment offer.

During the nonth of August 1995, Bankier filed a notion to
conpel the physical exam nation of Naughton. On 31 August 1995,
a notions judge granted the notion. On 22 Septenber 1995, one
busi ness day before trial, Bankier named Dr. Brian Haas as an
expert w tness.

At trial, Naughton sought to have his expert, Dr. M chael
Lenp, read nmanufacturer's warning |abels and testify to the
potential harm to an eye that a water balloon |aunched by the
W nger could cause.® Naughton further requested to denpnstrate
to the jury the operation of the Wnger. The trial judge denied

both requests. The jury returned an award of conpensatory

“The last paragraph of the Order for Settlement Conference provided:
“Attendance at the Settlenment Conference and good faith is nandatory
for all attorneys, insurance adjustors and parties in this case,
Counsel nust attend the Settlenent Conference with full authority to
make final and binding decisions related to settlenent.”

SBanki er testified that when he purchased the Wnger it was nissing the
warning |abels that are usually sewn on the device by the nanufacturer and,
furthernore, that he was unaware of, and had never seen, cautionary advice for
t he slingshot.



damages in t

he amount of $16, 109. 00, $4, 750. 00

represented future nedi cal expenses.

Addi ti onal
Naught on

revi ew

In his cross-appeal,

5.

We shal |

remand 1 ssues

facts will be suppl enented as necessary.

of

presents the followng issues for this

Based upon prevailing Delaware |aw, did
the trial <court err in refusing to
submt the issue of punitive damages to
the jury?

Did the trial court err in failing to
strike the testinony of appel l ee's
expert witness, Dr. Brian Haas?

Did the trial court err in determning
that the <contents of manufacturer's
war ni ng | abel s were inadm ssi bl e?

Did the trial court err in refusing to
allow appellant to denonstrate the use
of the Wnger to the jury?

Did the trial court err in submtting
the issue of future nedical expenses to
the jury in the absence of sponsorship
testi mony?

Did the settlenent judge abuse his
discretion in ordering attorney's fees
agai nst appellee for failure to enter
into settlenment negotiations?

whi ch

Court's

appel |l ee presents the foll ow ng issues:

answer "Yes" to questions 1, 2, and 6, reverse and

1 and 2, and reverse issue 6 wthout

further

di sposition; we answer "No" to, and affirm issues 3, 4, and 5.

Di scussi on




Before addressing the nerits of Naughton's contention that
the trial court erroneously refused to submt the issue of
punitive damages to the jury, it is incunbent upon this Court to
acknowl edge the 1issue of which state's substantive |aw on
punitive damages, Maryland or Del aware, should be applied to the
instant action. See Maryland Rule 8-131(a).

In situations when a cause of action accrues in one state
and the adjudicatory forum of the action lies in another state,
Maryland follows the conflict of laws principle of Ilex |oci
delicti. Hauch v. Connor, 295 M. 120, 125 (1983).° This
results in the application of the procedural |aw of the forum
state, and the application of the substantive |aw of the place
(state) of the wong. Black v. Leatherwood Mdtor Coach Corp., 92
Mmd.  App. 27, 37, cert. denied, Leatherwod Mtor Coach .
Martinez, 327 Mi. 626 (1992).

In Black, residents of Virginia brought an action in
Maryl and against a comon carrier, for injuries sustained in a
bus accident in New Jersey. This Court refused to apply
Maryl and's cap on non-econom ¢ danages, inasnmuch as the cap is
substantive in nature, and therefore should be governed by

prevailing New Jersey | aw.

SMaryland is in the ninority of states continuing to enploy lex |oc
delicti, whereas the significant majority of states utilizes a "significant
contacts or interests" analysis. Judge Rosalyn Bell, witing for this Court in
Bl ack v. Leatherwood Mdtor Coach Corp., 92 M. App. 27, 37-39 n.6, cert. denied,
Leat herwood Mdtor Coach v. Martinez, 327 Ml. 626 (1992), enbarked on a thorough
di scussion on the application of these alternative anal yses. For a ful
di scussi on of this subject, consult Judge Bell's conprehensive review.
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No matter the basis for utilizing the substantive |law of a
foreign jurisdiction, and although not yet decided by the Court
of Appeals, we believe punitive danages, in and of thenselves, to
be of a substantive nature. Under lex loci delicti, they, like
the statutory cap that establishes their maxi num awardability,
should also be governed by the law of the state in which the
wrong occurred. Restatenent of Conflict of Laws (First) § 412
har noni zes our position and states: "The neasure of damages for a
tort is determned by the place of wong." |In Steger v. Egyud
219 M. 331, 337 (1959), the Court of Appeals favorably
referenced 8 412 in the context of liability and contribution,
and opined that, wunder this section, substantive natters
concerni ng damages are governed by the place of the wong in
conflict of |aws situations.

In factual postures simlar to the case now before us, other
jurisdictions have cone to synonynobus concl usions concerning the
nature of punitive damages. In Aerovia Nacionales de Col onbia
S.A v. Tellez, 596 So.2d 1193 (Fla. App. 3 Dist. 1992), the
Fl ori da i nternedi ate appel | ate court determ ned t hat
representatives of victins of an airline crash that occurred in
New York were bound to the appropriate New York substantive |aw
concerning punitive damages when suing in a Florida court. The
Court of Appeals of Kansas, in a fashion akin to their Floridian
brethren of the bench, determ ned that when legally pursuing an

action for conversion in Kansas, the conduct formng the basis



t hereof occurring in Nebraska, Nebraska substantive |aw applies,
t hereby precluding the recovery of punitive damages. Nort h
Central Kansas Production Credit Assoc. v. Qdell Farnmers Co-op
El evator Co., 722 P.2d 592 (Kan. App. 1986) (per curiam

Jury instructions are procedural in nature, no matter the
substantive content contained therein. In a conflict of |aws
situation, the law of the forum state prevails as to their
adm ni stration. Mryland |aw shall accordingly be used in their
assessnent .

I n determning the propriety of a trial court's
determnation to give a particular jury instruction, we nust
evaluate whether the law conveyed in the instruction 1is
applicable in light of the evidence before the jury. Wegad v.
Howard Street Jewelers, Inc., 326 Ml. 409, 414 (1992). \Wet her
a particular instruction is warranted based on the evidence
produced at trial is vested within the sound discretion of the
trial judge. Blaw Knox Constr. Equip. Co. v. Mrris, 88 Ml. App
655 (1991).

Underlying Del aware's substantive |law on punitive damages is
the notion that:

It is a well-established principle of the
common law, that . . . a jury may inflict
what are called exenplary, punitive or
vindi ctive damages upon a defendant, having
in view the enormty of his offense rather
than the neasure of conpensation to the
plaintiff . . . . By the common as well as

by the statute law, nen are often punished
for aggravated m sconduct or |aw ess acts, by



means of civil action, and the danages,
inflicted by way of penalty or punishnment,
given to the party injured.

Jardel Co. v. Hughes, 523 A 2d 518, 528 (Del. 1987), quoting Day
v. Wodworth, 54 US (13 How ) 363, 371 (1851). In further
del i neating the standard under which the punitive damages are to
be awarded, the Del aware Suprenme Court, in Strauss v. Biggs, 525
A 2d 992, 999 (Del. 1987), espoused:

"Punitive danmages are damages other than
conpensatory or nom nal danages, awarded
against a person to punish him for his
outrageous conduct and to deter him and
others like him from simlar conduct in the
future." Jardel, 523 A 2d at 529. (quoting
Rest at enent (Second) of Torts, 8 908 (1979)).
"Conduct 1is 'outrageous' because of ‘'evil
notive or reckless indifference to the rights
of others."" | d. (quoting Restatenent
(Second) of Torts, § 908, comment b (1979))).
"The wilful or wanton standard necessary to
justify inposition of punitive danages refers
to a "distinct state of mnd, one a conscious

awar eness, t he ot her a consci ous
indifference.'" 1d.
| d.
Furt her el aborating on what constitutes "reckl ess

indifference" in the context of punitive damages, the court nore
recently in Tackett v. State Farm Fire and Cas. Ins. Co., 653
A.2d 254, 265 (Del. 1995) (citations omtted), noted that "[i]t
is not enough that a decision be wong[,] [harmfrom a recklessly
indifferent act] nust result froma conscious indifference to the
decision's foreseeable effect." It is required that the

def endant foresee the potential harm to the plaintiff as a



reasonabl e consequence of his unacceptabl e behavior. Jardel, 523
A 2d at 529-530.

It is often difficult to denonstrate one's nental state
t hrough direct evidence. "[We note that the problens involved
in proving the existence of a person's state of mnd necessitate
sone reliance on circunstantial evidence." Stanley v. State, 500
A 2d 581 (Del. 1985).

"As a matter of commobn sense, in judging the
sufficiency of the evidence as to the state
of mnd, the jury nust be able to weigh the
conduct of the defendant. O herw se, in nost
situations, the only evidence would be the
~defendant’s own self-interested
testinmony. "
Plass v. State, 457 A 2d 362, 365 (Del. 1983) (enphasis
suppl i ed).

Reckl ess indifference, therefore, can readily be inferred
from the defendant's behavior towards individuals situated
simlarly to plaintiff. See, C oroben Chem cal Corp. v. Conegys,
464 A.2d 887 (Del. 1983).

Under the circunstances here present, sufficient evidence
was generated to present the jury with the factual question of
whet her Bankier acted with the reckless indifference required by
Strauss, supra, to award punitive damages. Bankier admtted on
cross-exam nation that he propelled the water ball oon in question
t hrough an open w ndow and into Naughton's beach house, thereby

causing him injury. W think it clear that the hurling of a

projectile, weighty or not, into a residential dwelling evidences



a blatant and wllful blindness for the readily foreseeable,
substantial, and inherent risks associated with the projectile's
striking soneone inside.” Under Delaware law, it was therefore
erroneous for the trial judge to refuse to submt the issue of
punitive damages to the jury.

.

Mont gonery County has inplenented the use of admnistrative
scheduling orders pursuant to Maryland Rule 2-504. The purpose
of the rule is two-fold: to maximze judicial efficiency and
m nimze judicial inefficiency. Though such orders are generally
not unyieldingly rigid as extraordinary circunstances which
warrant nodification do occur, they serve to light the way down
the corridors which pending cases w |l proceed. | ndeed, while
absol ute conpliance with scheduling orders is not always feasible
from a practical standpoint, we think it quite reasonable for
Maryl and courts to demand at | east substantial conpliance, or, at
the barest mninmum a good faith and earnest effort toward
conpliance. See Betz v. State, 99 Ml. App. 60 (1994).

The scheduling order in the instant case indicated that the
Bankier was to identify all its experts by 1 July 1994. It was,

however, just one business day before trial, and nore than one

I'm his brief and at oral argunent, Bankier steadfastly took the position
that by being in the residence at the tinme of the water balloon battle, Naughton
inpliedly consented to Bankier's arguably reckless conduct. Moreover, he
mai ntai ns that because Naughton accepted his apol ogy the norning after the
incident, after all parties returned to states of sobriety, this too absol ves
Bankier of liability. These argunents parallel the original conduct that
underlies the instant appeal
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year past the expiration of the court-ordered disclosure period,
t hat Bankier naned Dr. Brian Haas as an expert witness. That is
| udi crous. If scheduling orders are to be permtted to be
treated in such a casual fashion, why bother with thenf

The pro forma |anguage of the scheduling order clearly
states that "[i]t may not be nodified except by |eave of court
upon a showi ng of good cause . . . ." The record is not only
devoi d of good cause which m ght warrant nodification, it is also
devoid of any reason why an expert wtness should be naned
bel atedly over one year after the expiration of the disclosure
period and be allowed to testify. For a trial court to permt a
party to deviate so froma scheduling order wthout a show ng of
good cause is, on its face, prejudicial and fundanmentally unfair
to opposing parties, and would further contravene the very ains
supporting the inception of Rule 2-504 by decreasing the val ue of
scheduling orders to the paper upon which they are printed.

W hold that the trial judge abused his discretion by
allowing Dr. Haas to testify at trial on behalf of Bankier when
counsel had disclosed himas a wtness just one day before trial,
in contravention of the scheduling order which remained in force.

Naughton additionally posits that it was erroneous for him
to be conpelled to submt to a physical exam nation by Dr. Haas
gi ven that Bankier did not request such an exam nation until over
one year after the expiration of the discovery period. He argues

that the error was conpounded when the trial judge opted to
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permt Haas to testify as to the observations that he gathered
during his examnation. Prior to trial, Naughton filed a notion
to quash the exam nation that the trial court never ruled upon.

From the record before us, we can glean no evidence that
Naughton ever renewed this notion at trial. Al t hough we deem
this argunent to therefore be waived, see Maryland Rule 8-131(a),
if the issue were properly before us, it would nost probably be
nmoot in accordance with our hol di ng above.

[T,

Naughton's third assertion of error is that the trial judge
i nperm ssibly refused to allow his expert, Dr. Mchael Lenp, an
opht hal nologist, to testify as to the Wnger's capability to
injure the eye in a manner simlar to that sustained by Naughton,
based upon the manufacturer's printed specifications as to the
potential hazards of the Wnger if used in a fashion other than
t hat which was prescribed.

A potential expert wtness nust denonstrate at |east a
m ni mal anount of conpetence or knowl edge in the area in which
the individual purports to be an expert. Stickell v. Cty of
Baltinore, 252 Md. 464 (1969). It is wthin the province of the
trial judge to strike expert testinmony if it is founded in pure
conjecture rather than factually based opinion. Franch v.
Ankney, 341 Md. 350, 364 (1996).

Dr. Lenp had been qualified previously as an expert in

opht hal nol ogy and testified as to his famliarity with and the
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extent of potential trauma to the eye in consequence of its being
struck by a projectile. Before trial, Naughton's counse
suggested that Dr. Lenp was famliar wth the types of things
that can cause eye injuries and, specifically, the causal
connection between the capabilities of the Wnger as set forth in
the manufacturer's warnings and the injuries sustained by
Naught on.

The record reveals no evidence that Dr. Lenp had ever
handl ed or used the Wnger, or that he was qualified to coment
as to its design and production. Dr. Lenmp may have encountered
infjuries to the eye caused by many types of projectiles, but his
dealing with this particular device was a case of first
inpression. Dr. Lenp was qualified as an expert w tness based on
his know edge of nedicine, not of engineering, and, wthout any
personal famliarity with the workings of the Wnger, he was
unqualified to testify, even as a lay wtness under the
provisions set forth in Rule 5-701, as to the content of the
war ni ng | abel s t hat are traditionally af fi xed by t he
manufacturer. The trial judge was therefore correct as a matter
of law in not allowing Dr. Lenp to read the warning |abels into
t he record.

I V.

It is also Naughton's position that the trial judge erred in

not allowi ng the operation of the Wnger to be denonstrated for

the benefit of the jury. Trial judges enjoy a generous anount of
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discretion in determning whether to allow a denonstration of

evi dence to occur in open court. Smth v. State Rds. Com, 240
Mi. 525 (1965). In reviewng such an issue, we give great
deference to the lower court ruling, and will only reverse such a

decision on appeal if the record plainly reveals an abuse of
di scretion. 1d.

If a denonstration of evidence is in fact to occur, it mnust
be conducted under circunstances and conditions simlar to those
that existed in the case at issue. O Doherty v. Catonsville
Pl unbing & Heating Co., 269 M. 371, 375 (1973), citing 29 Am
Jur. 2d, Evidence, § 819. Moreover, the trial judge nust, as a
condition precedent to the denonstration, allow full argunment on
the need for a denonstration and its fairness.

In the factual circunstances here present, it is this
Court's position that the trial judge quite properly denied
Naughton an opportunity to denonstrate the W nger and,
accordi ngly, no abuse of discretion occurred. It would have been
quite difficult, if not inpossible, to imtate the conditions
under which the instant cause of action accrued. As both parties
agree, the slingshot is constructed of rubber and elastic, and
requires three operators. FEach of these conponents individually,
and nost certainly collectively, provides the opportunity for an
ampunt of variation that would render the denonstration both

scientifically and situationally unreliable.
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Al t hough not denonstrated, the Wnger was received into
evi dence as an exhibit for Naughton.® When they retreated to the
confines of the jury roomfor deliberations, the jurors, pursuant
to Rule 2-521(a), had in their custody the actual device that
al l egedly caused Naughton's injury. It was therefore well within
their province to exam ne the evidence and, conceivably, conduct
a denonstration of the Wnger within the jury room To say that
such a denonstration actually occurred woul d be pure specul ati on;
however, it is far froman inpossibility.

Cr oss- appeal

V.

In his cross-appeal, Bankier first contends that the tria
judge erred in submtting to the jury the issue of future nedical
expenses, in that inadequate sponsorship testinony existed to
this effect. The lower court denied Bankier's notion for
judgnment on this count, and the jury ultimtely awarded $4, 750. 00
for future nedical expenses.

It is well established that future damages nust be
established by, at |east, reasonable probability, Barthol onee v.
Casey, 103 Md App. 34, cert. denied, 338 Md. 557 (1994);
Davidson v. Mller, 276 M. 54 (1975), and that such probability

may not rest upon conjecture, speculation, or guess work on the

8\ assune that although Newtoni an physics still has some residua
contenporary rel evance, trial counsel was of the opinion that jurors,
neverthel ess, still require expert testinony to persuade themthat danage is
quite probable as a result of an individual being struck by a heavy nmass (here, a

water-filled ball oon capabl e of reachi ng speeds of 240 nmiles per hour).

15



part of the fact-finder. Pierce v. Johns-Manville Sal es Corp.
296 Md. 656, 666 (1983); DilLeo v. Nugent, 88 M. App. 59 (1991).
At trial, Naughton offered expert testinony that indicated
Naughton's need for future annual eye exam nations, not only for
pur poses of vision correction, but, nore inportant, to assess and
treat the manifestation of any chronic eye disease that m ght
| ater arise as a result of his being struck by the water ball oon
| aunched by Bankier. 1t was well within the province of the jury
to draw reasonable inferences from the testinony presented, and
to base an award for future nedical expenses therefrom
During the course of a post-trial notions hearing on
Bankier's notion for judgnment notw thstanding the original
verdict, the trial judge stated fromthe bench
.1l am satisfied that the jury properly
considered this case and that the future
medi cal expense is sonething wthin the
provi nce of the jury. And you do not have to
have, | think, to neet the standard soneone
come in and say that the future nedica
expense will be X
It is something over which, | believe
the jury has within its domnion the ability
to apply its common sense and know edge of
the society and the community.
And once it has the information that an
annual eye exam is required, and the life
expectancy | think it can fairly conclude,
and | think did fairly conclude the cost of
that future nedical expense...
In that we are in agreenent with this position, we perceive no

error in the subm ssion of the issue of future nedical expenses
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to the jury, and therefore affirm the lower court's ruling on

t hat ground.

VI .

Banki er further takes the position that the settl enent judge
abused his discretion in ordering attorney's fees as sanctions
because of the unavailability of an authorized representative of
his insurance carrier who could make a settlenent offer.® Wile
we are persuaded that an abuse of discretion did in fact occur
we reach this position based upon reasoning other than that which
Banki er presents.

Naughton quite commendably draws our attention to Tobin v.
Marriott, 111 M. App. 566 (1996). In Tobin, the Grcuit Court
for Montgonery County inmposed sanctions in the anmount of $750. 00,
payabl e to Bankier's counsel, for Naughton's failure to attend a
court-ordered nediation conference. Judge Cetty, witing for
this Court fromthe western foothills of tenperate w sdom opi ned:

[We are unwilling to find sonme inherent
authority to award sanctions of this kind for
unexpl ai ned viol ations of a scheduling order.
Except in the nost extraordinary case, the
Court has been consistently unwilling to

allow trial courts to 'shift [litigation
expenses based on relative fault' :

While an argument might be made that the award of sanctions could have
been perm ssible based upon principles of contenpt or maintaining a proceeding in
bad faith or wi thout substantial justification, as set forth in Maryland Rule 1-
341, we need make no inference thereto, inasnuch as this was not the basis for

the award in the instant case, nor was this rationale posited by either party.
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111 M. App. at 575, quoting Zdrakovich v. Bell Atlantic-Tricon
Leasing Corp., 323 M. 200, 212 (1994).

While the winds of change often blow fiercely in appellate
courts, such is not the case today. Rat her, “[l]ike sonme rock
which stretches into the vast sea, and which exposed to the fury
of the wi nds and beaten against by the waves, endures all the
vi ol ence and threats of heaven and sea standing unnoved, " we,
like a lighthouse of stability amd a sea of contention, continue
to stand firmy footed on precedent, and reverse the settl enent
judge's inposition of attorney's fees in the amount of $350. 00.

JUDGVENT VACATED AND REMANDED FOR
NEW TRI AL ON ALL COUNTS.

COSTS TO BE PAI D BY APPELLEE.

Overgil, Aeneid X/ 692.
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