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ASSUMPTI ON OF RI SK - VO UNTARI NESS - SUMVARY JUDGMVENT - Court
erred in granting summary judgnment; appellant, a recipient of
soci al service benefits, raised a jury question as to whether she
voluntarily assunmed the risk of falling on the icy sidewal k as
she proceeded to the Departnent of Social Services for a
schedul ed appoi ntnent to obtain nedical benefits for her child.
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In this case, we nust anal yze the concept of voluntariness in
deci di ng whet her a recipient of social service benefits assuned the
risk of falling when she wal ked on an icy sidewalk in order to keep
a schedul ed appointnent with the Mryland Departnent of Soci al
Services (“DSS’), rather than risk adverse consequences from
m ssing the appointnent. Janet L. Neal, appellant, brought a
negl i gence action against Prince George’'s County and Pal ner Park
Condom ni um Associ ation, appellees, for injuries she sustained when
she fell on January 24, 1994 on an ice-covered sidewal k | eading to
the DSS office in Landover. At the time, appellant had an
appoi ntnent with DSS to obtain nedi cal assistance benefits for her
young son; the accident occurred as appellant was approaching the
only entrance to the DSS offi ce.

Appel | ees noved for sumrary judgnment, claimng that appellant
assunmed the risk when she wal ked on the icy sidewal k. Appell ant
denied that her action was voluntary. Foll owi ng a hearing, the
Crcuit Court for Prince George’s County concluded that appell ant
assuned the risk of the occurrence, and granted appell ees’ notion.
Thereafter, appellant tinely noted her appeal. She presents a
single question for our review, which we have rephrased:

Did the court err in granting summary judgnent in favor

of the defendants when there was a dispute of materi al

fact as to whether plaintiff voluntarily encountered a
known risk?



We conclude that the circuit court erred in granting sumrmary
j udgnent . In our view, it is for the jury to determ ne whether
appel lant voluntarily assumed the risk of falling on the ice.

Accordingly, we shall reverse and remand for further proceedings.

Factual Background

Appel | ant had an appoi ntnent with DSS on January 24, 1994 at
9:45 a.m at its office in Landover, for the purpose of obtaining
medi cal assi stance benefits for her son, Derek, who was then four
years old. Appellant arrived at about 9:00 a.m, parked her car,
and observed that snow was on the ground and that the parking | ot
was icy. There was only one sidewalk |l eading to the entrance to
the DSS office, which was al so covered with ice. Nevertheless, the
DSS of fice was open for business and so appellant, who was weari ng
boots, proceeded across the parking lot and up to the sidewalKk,
fromwhi ch she entered the office w thout incident.

After waiting approximately 20 mnutes for her interview,
appel l ant was infornmed that she needed identification to register
Derek for nedical assistance. Consequently, she was “told” to
return home to retrieve her identification. Neal exited the
bui |l di ng and proceeded on the icy sidewal k. After taking about
ten or fifteen steps, she slipped on the ice but did not fall
Appel  ant then drove to her hone, which was | ocated a few m nutes

away, obtained the necessary identification, drove back to DSS, and



parked in the identical parking space that she had previously used.
As there was only one path available to appellant to reach the DSS
entrance, she again traversed the icy path. Appel | ant t ook about
three or four steps and slipped at approximately the same |ocation
where she had slipped earlier. Unfortunately, this tinme appellant
fell and fractured her left tibia and fibul a.

At her deposition, appellant said of her decision to cross the
ice another tine: “1 |ooked and | was scared to wal k there, but |
couldn’'t find another place to wal k.” She added:

| was cautious when | went back because | knew | had

already slipped. So | was trying to watch where | was

going. | was trying to find a place that | didn't have

to go back the sane way.

And since | didn't, | just took ny chances, went on
across. And once | got right smack in the mddle, | fel
backwards, slid backwards.

(Enphasi s added.)

Appel l ant al so expl ained at her deposition that she thought
her appoi ntnment was mandatory; while she did not “want to conme [to
DSS] that day,” because of the weather, she thought she “had to be
t here.” When asked whether she could have rescheduled the
appoi nt nent, she responded:

|’ mnot sure. Because usually when you do that, if you

have an appoi ntnment there and you don’t keep it, they' ||

cl ose your case or -- sonetinmes you got to wait |like 30

days to get another appointnent.

Appel | ant al so expl ai ned that she had no health insurance for

her son, and needed nedical assistance in order to obtain a



physi cal exam nation and vaccinations for himthat were required
for school and child care. Appellant also believed that her public
assi stance benefits would be termnated if she did not take her
child to the doctor

Thereafter, appellees noved for summary judgnent, asserting
the affirmati ve defense of assunption of the risk. At the hearing,
the circuit court concluded: “lI think that she took a chance, that
she in her owm words ‘took ny chances.’ | think that there was
assunption of the risk, and the nmotion for summary judgnent is

granted.”

St andard of Revi ew

"I'n deciding a notion for summary judgnent . . . the tria
court nust decide whether there is any genuine dispute as to
material facts and, if not, whether either party is entitled to
judgment as a matter of law" Bagwel | v. Peninsula Regional
Medical Ctr., 106 Md. App. 470, 488 (1995), cert. denied, 341 M.
172 (1996); see Mi. Rule 2-501; Davis v. D Pino, 337 Ml. 642, 648
(1995); Beatty v. Trailmster Prods., Inc., 330 M. 726, 737-38
(1993); Tennant v. Shoppers Food Warehouse, 115 M. App. 381, 386
(1997). In our review of the trial court’s decision granting a
notion for summary judgnent, we nust undertake the sane anal ysis as
the trial court. Cf. Martin v. ADM Partnership, 106 Ml. App. 652,

657 (1995) (construing notions for judgnent), cert. granted, 341



Md. 719 (1996). This requires us to resolve all factual disputes
in Neal’s favor, and to construe all inferences reasonably drawn
fromthose facts in her favor as well. Tennant, 115 MJ. App. at
387; Bagwell, 106 Md. App. at 488. |If the facts generate a jury
gquestion, then summary judgnment is not warranted. WMartin, 106 M.
App. at 657. In the absence of a dispute as to material fact, we
nmust al so consider whether the trial court’s decision was legally
correct. Beatty, 330 Md. at 737; Tennant, 115 Ml. App. at 386
Bagwel | , 106 Md. App. at 488.

To defeat a notion for summary judgnent, the non-noving party
nmust present adm ssible evidence to show the exi stence of a dispute
of material fact. Tennant, 115 M. App. 386; Bagwell, 106 M. App.
at 488; Commercial Union Ins. Co. v. Porter Hayden, 97 M. App
442, 451 (1993), rev'd on other grounds, 339 Md. 150 (1995). Mere
formal denials or general allegations of disputed facts are
insufficient to defeat a notion for sumrary judgnent, however
Tennant, 115 M. App. 386-387; Bagwel |, 106 M. App. at 488
Seaboard Sur. Co. v. Richard F. Kline, Inc., 91 Ml. App. 236, 243
(1992). Moreover, the evidence presented by the non-noving party
to defeat the notion nust be sufficiently detailed and precise so
as to enable the trial court to assess the materiality of the
proffered facts. Beatty, 330 Ml. at 738; Tennant, 115 Ml. App. at
387; Bagwell, 106 Md. App. at 489. Only a material fact, i.e., "a

fact that will alter the outconme of the case dependi ng upon how t he
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factfinder resolves the dispute over it," Bagwell, 106 M. App. at
489, will be considered for purposes of the notion. See King v.
Bankerd, 303 Md. 98, 111 (1985); Tennant, 115 Md. App. at 387.
Di scussi on

The el enments of the affirmati ve defense of assunption of the
risk are well settled. The defendant nust show that: (1) the
plaintiff had know edge of the risk of danger; (2) the plaintiff
appreci ated the nature of the risk of danger; and (3) the plaintiff
voluntarily encountered the risk of danger. Lisconbe v. Potomac
Edi son Co., 303 Md. 619, 630 (1985); Martin, 106 MI. App. at 657;
W Page Keeton et al., Prosser and Keeton on the Law of Torts § 68,
at 487 (5'" ed. 1984); see also Janelsins v. Button, 102 M. App.
30, 41 (1994) (stating that assunption of risk involves “cogni zance
of a danger and volition in encountering it”). Odinarily, it is
for the jury to determ ne whether a plaintiff knew of the danger
and appreciated the risk. Martin, 106 MI. App. at 657; see also
Keeton et al., supra, 8 68, at 487. “On the other hand, when it is
clear that a person of normal intelligence in the position of the
plaintiff nust have understood the danger, the issue [concerning
knowl edge and appreciation of the danger] is for the court.”
Schroyer v. MNeal, 323 M. 275, 283-84 (1991).

The parties do not dispute that appellant was aware of the
ri sk and appreciated the danger presented by the icy sidewalk.

The only elenent at issue concerns voluntariness in encountering



t he danger. The trial court reasoned that appellant “took a
chance, that she in her owmn words ‘took ny chances.’” Therefore,
the court below concluded that Neal’s action was barred by the
doctrine of assunption of risk. W see it differently.

Rel yi ng upon Martin, 106 Mid. App. 652, and Roundtree v. Lerner
Devel opnent Co., 52 Ml. App. 281 (1982),! appellant contends that
she did not voluntarily negotiate the icy path. Appellant argues
that “voluntariness” in assunption of the risk cases does not nean
sinply that appellant elected to walk on the icy sidewal k. Rather,
she contends that even when an act is the product of a rationa
decision, it is not voluntary if the decision is pronpted by a
reasonabl e fear of adverse consequences flow ng froma deci sion not
to encounter the risk, or if the risk is encountered in order to
pursue a legal right or entitlenent.

In this regard, Neal clains that she was not nerely acting for
her own conveni ence or benefit. To the contrary, she argues that
her actions were for the benefit of her young son, in order to
obtain nmedical care for him Mreover, she avers that she owed a
duty to her son to provide himwth health care, and had a | ega
entitlenment to obtain nedical assistance benefits for him She

al so argues that her subjective beliefs, if reasonable, are

lAppel l ant al so relies upon Craig v. Greenbelt Consuner
Services, Inc., 244 Md. 95 (1966), and Suitland Manor Owner’s
Ass’n v. Cadle, 257 Md. 230 (1970). Those cases, however,
concern contributory negligence, and thus do not illumnate the
i ssue here.



relevant in regard to determ ning voluntariness; she avers that she
reasonably believed that failure to keep her schedul ed appoi nt nent
woul d result in the closure of her case or a delay in her receipt
of benefits. Mor eover, she points out that there was only one
entrance to the DSS office, and thus she | acked a safe, alternative
rout e. Therefore, in appellant’s view, she generated a jury
guestion as to whether she voluntarily encountered a known risk
when she wal ked across the ice-covered path.

In Martin, 106 Mi. App. at 656, a wonman enpl oyed as a delivery
person was assigned on the day in question to deliver blueprints to
her enployer’s client. Wen she arrived at the custoner’s
bui |l di ng, the enpl oyee observed that the parking |ot and wal kway
were covered by ice and unpl owed snow. The enpl oyee “felt it was
safe to enter the building despite the condition of the parking | ot
and wal kway because she saw other cars parked in the |ot,
footprints on the ground, and people in the building.” 1d. As the
enpl oyee proceeded toward the wal kway, she slipped but avoided
falling by grabbing onto her truck. Martin then continued al ong
t he wal kway and into the building wthout incident, and delivered
the blueprints. As she was |eaving the building, however, Mrtin
slipped and fell on the wal kway, injuring her back. At trial, she
testified to her belief that she was required to conplete the
delivery for her enployer, and her fear that her enploynent would

be jeopardized if she did not conplete the task.



Al t hough Martin explained that she feared possible adverse
action from her enployer if she failed to conplete the delivery,
the circuit court entered judgnent in favor of the defendants,
based on the doctrine of assunption of risk. W reversed, hol ding
that although Martin knew of the danger and appreciated the risk,
whet her she voluntarily encountered the risk was a question for the
jury to resolve. W reasoned that because Martin was not acting
for her own conveni ence, but was on a m ssion for her enployer, a
deci sion not to encounter the risk would have neant that she failed
to conplete an assigned task. Thus, we said “it is arguable that
Martin was deprived of a clear and reasonabl e choice, and therefore
it becones a question of fact whether she chose to act, or acted
voluntarily.” 1d. at 661

Roundtree, 52 MI. App. 281, is also instructive. There, the
plaintiff fell and injured herself on ice-covered steps as she
exited her apartnent. Al though she knew of the icy conditions and
appreci ated the danger of proceeding on the steps, she was required
to go to her office and had no safe alternative to exit her
building. 1d. at 283. At the close of the plaintiff’s case, the
circuit court entered judgnent as a matter of law in favor of the
defendants. W reversed, concluding that “there was no evi dence of
any ‘reasonably safe alternative open’ and there was, at the very
least, a jury issue with respect to the ‘voluntary assunption’

restriction on the defense of assunption of risk.” Id. at 286.



In reaching our decision in Roundtree, we relied on Pro

Law of Torts 447 (4'" ed. 1971). Prosser nakes clear that in

for a defendant to prevail

of r

sser,

order

on the affirmative defense of assunption

isk, the plaintiff’'s choice *“‘nust be entirely free and

voluntary.’” Roundtree, 52 Ml. App. at 284.

| d.

“Even where the plaintiff does not protest, the risk is
not assunmed where the conduct of the defendant has |eft
hi mno reasonable alternative. Were the defendant puts
himto a choice of evils, there is a species of duress,
whi ch destroys all idea of freedomof election. Thus a
shi pper does not assune the risk of a defective car
supplied himby a carrier where the only alternative to
shipnment init is to let his cabbages rot in the field;
and a tenant does not assune the risk of the landlord's
negligence in maintaining a coomon passageway when it is
the only exit to the street. In general, the plaintiff
is not required to surrender a valuable |egal right, such
as the use of his own property as he sees fit, nerely
because the defendant’s conduct has threatened himwth
harmif the right is exercised. . . . By placing himin
the dilemm, the defendant has deprived him of his
freedom of choice, and so cannot be heard to say that he
has voluntarily assuned the risk.”

at 285-86 (quoting Prosser, supra, at 451) (enphasi

Roundtree omtted).

ot her

As DSS is a State governnental agency that provides,

t hi ngs, nedical assistance to children in need, we be

anot her passage from Prosser is also instructive:

The defendant nmay be under a | egal duty, which he is not
free to refuse to perform to exercise reasonable care
for the plaintiff’s safety, so that the plaintiff has a
corresponding legal right to insist on that care. I n
such a case it is comonly said that the plaintiff does
not assume the risk when he proceeds to nake use of the
defendant’s services or facilities, notw thstanding his
know edge of the danger. This is undoubtedly true where
the plaintiff acts reasonably, and the defendant has |eft
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himw th no reasonable alternative, other than to forego

the right entirely. Thus a common carrier, or other

public wutility, which has negligently provided a

dangerously defective set of steps to its waiting room

cannot set up assunption of risk against a patron who

makes use of the steps as the only conveni ent neans of

access. The sane is true of a city maintaining a public

hi ghway or sidewal k, or other public place which the

plaintiff has a right to use, and of prem ses upon which

the plaintiff has a contractual right to enter.
Keeton et al., supra, 868, at 492 (enphasis supplied).

Appel | ees counter that, based upon Schroyer v. MNeal, 323 M.
275, the trial court ruled correctly. In Schroyer, MNeal arrived
at a hotel and observed that about four inches of sleet and ice had
accunul ated on the parking |ot. Only the imediate area
surroundi ng the main entrance had been shovel ed and was reasonably
clear. 1d. at 278. MNeal, who needed to carry boxes of papers
fromher car to her room requested a roomas close as possible to
an exit. The hotel clerk assigned a roomto her that was close to
the west side entrance, despite the hotel’s policy of not using
t hose roons during inclenment weather. 1d. Nor was MNeal advised
t hat she should use only the | obby entrance. MNeal drove her car
to the west entrance, where she parked on packed ice and snow. She
observed that the sidewalk had not been cleared and | ooked
slippery. 1d. at 278-79. Proceeding carefully, she successfully
made one trip into the building, but slipped and fell while
returning to her car.

The defendants noved for summary judgnent and | ater sought

judgnent as a matter of law at the close of the plaintiff’s case on

11



t heories of contributory negligence and assunption of the risk
After the circuit court denied the notions, the jury returned a
verdict in favor of the plaintiff. ld. at 279. The Court of
Appeal s reversed; it determned that, as a matter of |aw, MNea
assunmed the risk of her own injuries. Id. at 277. The Court

concl uded:

It is clear, on this record, that MNeal took an inforned
chance. Fully aware of the danger posed by an ice and
snow covered parking |lot and sidewal k, she voluntarily
chose to park and traverse it, albeit carefully, for her
own purposes, i.e. her convenience in unloading her
bel ongi ngs. Assum ng that the decision to park on the
i ce and snow covered parking lot and to cross it and the
sidewalk was not, itself, contributory negligence,
McNeal s testinony as to how she proceeded nay well have
generated a jury question as to the reasonabl eness of her
actions. On the other hand, it cannot be gainsaid that
she intentionally exposed herself to a known risk. Wth
full know edge that the parking | ot and sidewal k were ice
and snow covered and aware that the ice and snow were
slippery, McNeal voluntarily chose to park on the parking
lot and to walk across it and the sidewalk, thus
indicating her wllingness to accept the risk and
relieving the Schroyers of responsibility for her safety.
Consequently, while the issue of her contributory
negl i gence may well have been for the jury, the opposite
is true with respect to her assunption of the risk.

|d. at 288.

As we see it, Schroyer is distinguishable from this case
Unlike the plaintiff here, the plaintiff in Schroyer clearly had a
safer, alternative route to her destination; she could have carried
her bel ongi ngs through the main entrance, which had been shovel ed.
In this case, however, there was only one entrance available to

appel | ant . Wil e Schroyer does not make assunption of the risk
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contingent upon a safe, alternative route, the lack of a safe
alternative route is certainly a consideration. See Qdenton Dev.
v. Lany, 320 Md. 33, 44 (1990) (stating that store patron who fel
on ice as she proceeded to her car nade a voluntary choice and
could have used “a safe alternative neans of egress from the
store”). Further, MNeal’ s assunption of the risk rested, at |east
in part, upon the fact that she was acting purely “for her own
pur poses.” In contrast, although appellant my well have
benefitted fromreceiving financial assistance to neet her child s
health care needs, and to that extent acted for her own purposes in
going to DSS, her actions also were for the benefit of her child.
Moreover, unlike in this case, there was no suggestion in Schroyer
that the plaintiff’s course of conduct was notivated by a concern
about adverse consequences in failing to proceed. W al so take
note of appellant’s deposition testinony, in which she clained that
she was instructed to go home to get her identification. If she
were so instructed, she reasonably may have believed that she
| acked a genuine choice in deciding whether to conply with those
i nstructions, notw thstandi ng her preference to remain hone.

At oral argunent, appellees sought to transfer blame to
appellant for trying to do what was expected of her in keeping the
appoi ntment with DSS. They argued that appellant voluntarily
assuned the risk, because there was no urgency in regard to

obt ai ni ng nedi cal benefits for her son. Therefore, when appell ant

13



realized that the path was icy, appellees urged that appell ant
coul d have chosen to remai n hone based on the danger fromthe ice.
Because she did not do so, appellees assert that Neal voluntarily
assunmed the risk. W ask, rhetorically, why appellant woul d have
t hought such a course of conduct woul d have been appropriate if DSS
did not determne that it should close its offices to the public.

In the context of this case, the issue of a viable alternative
is not limted to a particular route or path. The broader question
is whether, under the circunstances attendant here, appell ant
reasonably believed that she had the alternative option of failing
to return to the agency because of her fears about the condition of
the sidewal k. Appellees’ argunent conpletely ignores the concerns
that an ordinary, responsible citizen mght have about canceling an
appoi ntnent with a governnent wel fare agency because of the fear of
falling on the sidewal k. This concern would understandably be
hei ghtened by the fact that the agency is part of a Ilarge
bureaucracy and the agency itself did not deem conditions so
dangerous as to warrant closing for business. “There was evidence
here . . . that [the plaintiff] may not have had any clear and
reasonabl e choice” in order to receive pronptly the health benefits
for her son. Martin, 106 Md. App. at 664.

As we noted earlier, in resolving the notion for summary
judgnent, the trial court was obligated to resolve all factual

issues in Neal’s favor, and to draw all reasonable i nferences from
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the facts in favor of appellant. Neal was in need of financia

assi stance to provide her son with nedical care, and was attenpting
to keep an appointnment with a governnental agency in order to
pursue her right to nedical assistance for him She believed her
benefits would be jeopardi zed or delayed if she did not keep her
appoi nt nent . The agency was open for business, which may have
contributed to a legitimate or understandabl e concern by appel |l ant
that she could not allow ice on the sidewalk to deter her from
keepi ng her appointnment. Further, Neal clained she was directed to
retrieve her identification. Looking at the facts and inferences
in the light nost favorable to appellant, we cannot say, as a
matter of law, that appellant voluntarily assuned the risk of
falling on ice. To the contrary, we can ascertain no basis upon
which to renove fromthe province of the jury the issue of whether
appel lant voluntarily encountered the risk of slipping on ice.

Therefore, we conclude that the court erred in granting summary

j udgnent .

JUDGVENT VACATED. CASE
REMANDED TO THE CI RCU T COURT
FOR PRI NCE CGECRGE' S COUNTY FOR
FURTHER PROCEEDI NGS.  APPELLEES
TO PAY COSTS.
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