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When di spute as to whether police officer acted with actual malice
must be resolved by fact-finder as part of its overall
determ nation of the nerits of the case, order denying sumrary
j udgnent that was sought on the basis of public official inmmunity
does not concern a collateral issue and is not properly appeal abl e
under the collateral order doctrine.
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This case arose out of an altercation between two students at
Mace’ s Lane M ddle School, in the Gty of Canbridge, on Septenber
10, 1993. Wen teacher Ranona F. Kenny tried to intervene, one of
the students hit her. The police were called and O ficer Chantay
Nel son, appellant, responded. After interview ng the students and
Ms. Kenny, Oficer Nelson took Ms. Kenny into custody and started
to book her on charges of assault and battery. Before that process
was conpleted, another nmenber of the police force intervened,
releasing Ms. Kenny and telling her that “everything had been
dropped.” Ms. Kenny subsequently received a |letter of apol ogy
fromthe Canbridge City Police Chief.

Ms. Kenny and her husband, Wade A. Kenny, appellees, sued
Oficer Nelson, the Canbridge Cty Police Departnent, the
Comm ssioners of Canbridge, and the Board of Education of
Dorchester County in the Crcuit Court for Dorchester County
alleging false arrest, false inprisonnent, violation of Article 24
of the Maryland Declaration of Rights, and |oss of consortium
Motions to dismss were granted in favor of all of the defendants
except for Oficer Nelson. Oficer Nelson then noved for sunmary
judgnment on the ground of public official immunity. When her
nmoti on was denied, she noted this interlocutory appeal. She
presents the followi ng question for review, which we have slightly
rephr ased:

Did the lower court err in denying sunmary judgnment when

appellees provided no evidence of actual mal i ce

sufficient to defeat appellant’s public official immunity
def ense?



We conclude that this interlocutory appeal is not properly before
us; accordingly, we dismss it and remand the case for further
pr oceedi ngs.

Appel  ate Jurisdiction

Ordinarily, an appeal may only be taken froma final judgnent,
see Ml. Code Ann., (1995 Repl. Vol.), 8 12-301 of the Courts and
Judicial Proceedings Article (“C.J."), unless an interlocutory
appeal is authorized by C.J. 8 12-303 or the trial court expressly
determnes that there is no just reason for delay and directs the
entry of final judgnent as to one or nore but fewer than all of the
clainms or parties, pursuant to Mi. Rule 2-602(Db).

The trial court’s order denying Oficer Nelson s notion for
summary judgnent in this case is not a final judgnent under C J. 8§
12-301 because it does not conclusively determne the rights of the
parties. Porter Hayden Co. v. Commercial Union Ins. Co., 339 M.
150, 164 (1995). It also is not within the class of orders for
which interlocutory appeals are permtted under C J. 8§ 12-303 and
is not certified (and could not be certified) as a final judgnent
under Ml. Rule 2-602(b). Accordingly, we may exercise appellate
jurisdiction to review the order only if it falls within the
extremely narrow class of interlocutory orders that are treated as
final wunder the “collateral order doctrine,” which was first
recognized by the United States Suprene Court in Cohen .

Beneficial Loan Corp., 337 U S. 541, 545-47, 69 S. . 1221, 1225-26



(1949). For an order to be appeal abl e under that doctrine it nust:

1) conclusively determne the disputed question, 2)
resolve an inportant issue, 3) be conpletely separate
from the nerits of the action, and 4) be effectively
unrevi ewabl e on appeal froma final judgnent.
State v. Jett, 316 MJ. 248, 251 (1989); Bunting v. State, 312 M.
472, 477 (1988); Harris v. Harris, 310 Md. 310, 316 (1987).

In Bradley v. Fisher, 113 M. App. 603 (1997), we discussed
the jurisdictional posture of interlocutory appeals from orders
denyi ng summary judgnent on inmunity grounds, brought under the
coll ateral order doctrine:

An interlocutory appeal [of the denial of a notion for

sumrary judgnment prem sed on imunity] is permtted only

because, if conplete and absolute immunity exists, it

may, under certain circunstances, enconpass the right to

be i mmune fromthe trial process itself, and, thus, if an

imunity claimis wongfully denied, absent an i nmedi ate

appeal, the right not to be tried, if it exists is |ost.
ld. at 605. Absolute immunity, |ike the constitutional guarantee
agai nst double jeopardy, is a tinme-bound right that fits precisely
the framework of the collateral order doctrine: it is an inportant
i ssue separate and apart from the nerits of the case that is
effectively unreviewabl e on appeal froma final judgnent because
taking the case to a final judgnent wll destroy the right. Mandel
v. O Hara, 320 Md. 103, 134 (1990)(denial of ex-governor’s notion
to dismss on grounds of absolute inmmunity is imrediately
appeal able); Parrott v. State, 301 M. 411, 421 (1984)(denial of

motion to dismss on grounds of double jeopardy is imediately
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appeal abl e).

VWhen the immunity claimed is a qualified imunity, not an
absolute imunity, however, application of the collateral order
doctrine is not as clear-cut, for two reasons. First, it may not
be possible to determ ne whether the defendant is entitled to

qualified immunity w thout resolving disputes of fact that go to

the nerits of the case. In that circunstance, the issue of
qualified immunity is not “collateral,” within the nmeaning of the
collateral order doctrine: “When . . . resolution of the inmmunity

def ense depends upon disputed factual 1issues, or wupon m xed
gquestions of fact and |law, an immedi ate appeal will not lie, and
review of the qualified immunity determnation will have to await
the trial court’s resolution of the factual questions.” Por t
Deposit v. Petetit, 113 M. App. 401, 414 (1997). Only when a
qualified i munity defense can be deci ded wi thout delving into and
resolving disputed facts is an interlocutory order denying sumrary
judgnment sufficiently separate from the nerits of the case to
qualify as a collateral order. 1d.; Artis v. Cyphers, 100 Ml. App.
633, 652, aff’d mem, 336 MJI. 561 (1994). Second, even if the issue
is truly collateral, the defense of qualified i mmunity nay not be
effectively unreviewabl e on appeal froma final judgnent because it
may not be tantanmount to a right not to be tried. Bunting, 312 M.
482 at 481-482 (“the idea that an issue is not effectively

reviewable after termnation of the trial on the nerits because it



involves a ‘right’ to avoid the trial itself, should be [imted to
double jeopardy clains and a very few other extraordinary
situations”).

The statutory public official immunity on which Oficer Nel son
predi cated her notion for summary judgnment is found at C J. 8§ 5-
321(b)(1). It provides:

Nonliability of officials generally [. . .] - - (1) An

of ficial of a municipal corporation, while acting in a

di scretionary capacity, without nmalice, and within the

scope of the official’s enploynent or authority shall be

immune as an official or individual from any civil

l[iability for the performance of the action.
As this statutory | anguage nakes plain, public official imunity is
qualified, not absolute. It may be defeated by proof of nalice,
i.e. affirmative evidence that the official “‘intentionally
perfornmed an act without legal justification or excuse, but with an
evil or rancourous notive influenced by hate, the purpose being to
deliberately injure the plaintiff.’”” Davis v. D Pino, 99 Ml. App
282, 290 (1994), rev'd on other grounds, 337 Ml. 642 (1995) (quoti ng
Leese v. Baltinore County, 64 Mi. App. 442, 480, cert. denied, 305
Md. 106 (1985)); Thomas v. Annapolis, 113 M. App. 440, 458-459
(1997); Elliott v. Kupferman, 58 Ml. App. 510, 526 (1984)(malice
sufficient to defeat imunity under predecessor statute to C J. 8§
5-321 nust be an intentional act done knowi ngly for an inproper
purpose without |egal justification or excuse). Statutory public
official immunity shields the i munized party against liability for

common | aw and State constitutional torts. Davis v. D Pino, supra,
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at 290-91.

M. and Ms. Kenny do not dispute that at all tines rel evant
to their clainms, Oficer Nelson was perform ng discretionary acts
in furtherance of her public duties as a police officer. Their
opposition to the imunity defense advanced by O ficer Nelson in
her nmotion for summary judgnent rested solely on the ground that
she did not act “wthout malice.” The Kennys maintain that a
genui ne di spute of material fact exists on the issue of nalice and
that the issue is properly resolved by a jury. O ficer Nel son
argues, to the contrary, that the facts adduced in discovery are
insufficient as a matter of law to generate a jury question on the
i ssue of actual malice.

When it denied Oficer Nelson's notion for summary judgnent,
the trial court explained: “It appears to the Court that the issue

is one of notive or intent, presence or absence of actual
mal i ce. And | find that this is a factual matter which is in
di spute, so the notion is denied.” | f our exam nation of the
record reveals that indeed there is a genuine dispute of materi al
fact over whether O ficer Nelson acted “w thout malice” and that
resolution of the dispute hinges on the determ nation of factual
findings integral to the nerits of the case, then this appeal nust
be di sm ssed because it does not fall within the narrow confines of
the collateral order doctrine. Wth that in mnd, we turn to the
record, reciting first the factual chronol ogy that the Kennys argue
gives rise to a dispute on the issue of malice and then the
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pertinent contentions nmade by O ficer Nel son.
Fact ual Background

On the day in question, Ms. Kenny was standi ng outside of her
cl assroom before the start of classes when she noticed a |arge
gathering of girls outside the door to Ms. Joann Baker’s
cl assroom Ms. Kenny wal ked down the hall to investigate. She
heard Lanielle Adanms, a student, say “bitch” and saw another
student, Lakita Pittman, enter Ms. Baker’'s classroom Adans
followed Pittman into the classroomand Ms. Kenny foll owed behind
them Ms. Baker was not there. Ms. Kenny then saw Adans throw
Pittman agai nst the wall and start punching her in the face.

Ms. Kenny intervened by stepping between the two girls. Adans
responded by turning away fromPittman and striking Ms. Kenny, who
fell backwards, |landing on top of a group of desks about 12 feet
away. Adans then resuned punching Pittman. Ms. Kenny got up,
buzzed the office intercom and asked for the principal to cone
right away. At that point, Ms. Wdella Thomas, another teacher,
entered the classroomand pul l ed Adans off of Pittman. Ms. Thomas
took hold of Adans’s arm and renoved her bodily from the room
After Ms. Kenny determned that Pittman was alright, the two |eft
t he cl assroom and headed for the school office.

Ms. Kenny and Pittnman encountered Principal John Hurley in
the hall. Ms. Kenny told Principal Hurley what had happened.

They proceeded to the office and a short time later Principal



Hurley took Ms. Kenny into a roomin which Adans and Pittnan were
seated. He questioned Adans, who admtted that she had hit Ms.
Kenny. He told Adans that her conduct constituted an assault on a
teacher and that he was going to call the police to cone and renove
her fromthe building. Before making that call, Principal Hurley
phoned Adans’s nother, informng her of the incident and telling
her that the police were about to be notified. He then called the
police. Ms. Kenny left and returned to her classroom

O ficer Nelson responded to the call. Principal Hurley told
her what had occurred and asked her to arrest Adans and charge her
wth assault and battery against Ms. Kenny. Oficer Nelson
intervi ewed Adans, who by then was in the conpany of her nother,
M's. Adans-Travers. According to the police report |ater prepared
by Oficer Nelson, Adans admtted to punching Pittman but accused
Pittman of starting the fight. M's. Adans-Travers interrupted,
saying that she wanted Pittman arrested and charged with assault
and battery on her daughter. Adans continued her account, stating
that Ms. Kenny had approached the two girls as they were fighting
and had grabbed her and pulled her upper right arm |leaving a
brui se. Adans di splayed a bruise on the upper portion of her right
armand said that her armhurt. She then told Oficer Nelson that
she did not recall pushing or throwing Ms. Kenny.

Ms. Adans-Travers interjected once again, demanding that Ms.
Kenny be charged with assault and battery and use of excessive
force. The police report describes her conduct: “Ms. Adans-
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Travers . . . was extrenely angry fussing about being black being
st epped on, used by white people and cussing that ‘it does not nake
good god damm sense for a white teacher to grab a child |ike that
and only one child, not both of the students, and if the teacher
was not arrested and charged there would be hell to pay and that
everybody woul d be sued.’” Adans, Pittman, Ms. Adans-Travers, and
M's. Thomas are African-Anmerican, as is Oficer Nelson. Ms. Kenny
iIs white.

When O ficer Nelson finished questioning Adans, she told
Principal Hurley that Ms. Adans-Travers wanted Ms. Kenny arrested
and charged with assault and battery and use of excessive force and
that after she had conpleted conducting interviews of Pittman and
Ms. Kenny, they both mght be arrested and charged. Principal
Hurl ey sought out Ms. Kenny and told her that Ms. Adans-Travers
was going to have her arrested for touching her daughter. M s.
Kenny becane distraught and asked for permssion to call her
husband. M. Kenny promsed to neet his wfe at the police
station.

Ms. Kenny returned to the school office and waited in a
gl assed-in roomwhile O ficer Nelson finished interview ng Pittmn.
After telling Ms. Kenny that Adans’s nother wanted her arrested
for touching her child, Oficer Nelson started to question her.
M's. Kenny described the events to Oficer Nel son, enphasizing that
Adanms had hit her and that Ms. Thomas had cone into the classroom
and had broken up the fight by physically renoving Adans. O ficer
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Nel son commented that she knew Ms. Thomas. O ficer Nelson did not
interview Ms. Thonmas, however.

In Oficer Nelson's report, she states that, upon being told
t hat Adans was claimng that she had grabbed and brui sed her arm
Ms. Kenny said: “I don’'t renenber - - - | couldn’t have - - - | |
did not injure or grab the student.” Wen the interview was over,
O ficer Nelson informed Ms. Kenny that she was being charged with
comon | aw assault and battery on a mnor and that she would be
taken to the police station in a few mnutes. The police report
recites the basis for this action as foll ows:

Based on [the above-quoted response by Ms. Kenny] and

recalling the departnent’s donestic violence policy B-1

of bodily injury to the student and the fear of inmm nent

bodily injury to the teacher from the parent and the

substantial pain to the victimalong with what happened

wi th Conm ssioner Saunders on the previous night about

raci al inuendoes (sic), the teacher was then advised that

she would be taken to the Canbridge Police Departnent

pending further investigation. Ms. Kenny was further

advi sed that she nmay be charged with assault and battery

and the use of excessive force.

Ms. Kenny asked O ficer Nelson for permssion to return to
her classroomto fetch her purse before being taken to the police
station. Oficer Nelson acconpanied Ms. Kenny to her classroom
standing by the door in full view of the students, and then
escorted her down the hall, past another teacher and a school
enpl oyee, and out the front door of the school. O ficer Nelson
pl aced Ms. Kenny in the back seat of the police cruiser and drove
to the police station. M. Kenny, the Mayor of Canbridge, and sone

ot her people were waiting outside in the parking lot. Wen Ms.
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Kenny exited the cruiser, Oficer Nelson handcuffed her, saying
that it was “policy” to do so.

O ficer Nelson wal ked Ms. Kenny through the parking lot, into
the police station, and to a snack room where the handcuffs were
renoved. M. Kenny joined his wife there. In response to a question
posed by M. Kenny, Oficer Nelson stated that Ms. Kenny was being
charged with common | aw assault on a mnor and that, even if the
mnor’s parent decided to drop the charge, it would remain on Ms.
Kenny’s record forever. Ms. Kenny becanme even nobre overw ought
because she thought that she would not be able to teach if she had
a crimnal record.

O ficer Nelson started to gather sone prelimnary information
such as Ms. Kenny's driver’s |icense nunber, stating as she did so
t hat when Adans and Pittnman were renoved from the hol ding room
M s. Kenny would be placed there for fingerprinting and
phot ogr aphi ng; she then would go before a court comm ssioner who
woul d set bail. After checking a fewtines to see if the students
had been renoved, O ficer Nelson took Ms. Kenny into the hol ding
room M. Kenny was directed to |l eave. About five mnutes |later,
Oficer Nelson was called out of the room and engaged in a
conversation in the hallway. Ms. Kenny was then renoved fromthe
hol di ng room and was told by Lieutenant Steven McCollister that she
was free to go back to the school because “everything had been
dropped,” and “if the parent wanted to press charges, she would

have to file a conplaint.”



O ficer Nelson maintains that she “was trying to do her best
under trying circunstances.” She arrived on the scene and began to
i ntervi ew Adans, who showed her a 3 %% inch bruise on her arm and
conpl ained that Ms. Kenny had caused the injury and that it still
hurt. After Ms. Adans-Travers insisted that if Ms. Kenny were
not charged with assault and battery, everyone would be sued,
O ficer Nelson told Principal Hurley that she m ght have to charge
and arrest Ms. Kenny and Pittman. Principal Hurley told her that
was “okay,” even though she had been called only to arrest Adans.
She did not tell Ms. Kenny that she was under arrest before they
| eft the school; rather, she told her that “she would be taken to
the Canbridge Police Departnment pending further investigation and
that she may be charged with assault and battery and use of
excessive force.”

O ficer Nelson takes the position that she arrested Ms. Kenny
only because Ms. Adans-Travers insisted that she do so, not out of
ill-will or spite, that she was kind and apol ogetic to Ms. Kenny
as she escorted her to the police station, that she handcuffed Ms.
Kenny nerely to conply with departnental rules, and that she did
not know Ms. Kenny before the incident and had no reason to want
to cause her harmand no intention of doing so.

Mal i ce

In Clea v. City of Baltinore, 312 Ml. 662 (1988), the Court

observed:



We recognize that ‘disposition by summary judgnent is
generally inappropriate in cases involving notive or
intent.” D Gazia v. County Exec. for Mont. Co., 288 M.

437, 445, 418 A 2d 1191 (1980). We further recognize

that even where the facts are undi sputed, if those facts

are susceptible of inferences supporting the position of

the party opposing summary judgnment, then a grant of

summary judgnment is inproper. Those inferences, however,

nmust be reasonabl e ones.

ld. at 677-78 (additional citations omtted); Barber v. Eastern
Karting Co., 108 M. App. 659, 672, cert. denied, Wodbridge
Karters v. Barber, 343 Ml. 334 (1996).

In the case sub judice, there are sone slight variations in
the first-level facts espoused by the Kennys and those acknow edged
by O ficer Nelson and the record is unclear about Oficer Nelson's
position about sonme of the facts on which the Kennys intend to
submt proof. For exanple, it is not apparent whether O ficer
Nel son agrees that she knows Ms. Thomas and that she indicated
that to Ms. Kenny. Assum ng, however, that the material first-
| evel facts are not in dispute,! if a reasonable inference of
actual malice on Oficer Nelson's part may be drawn from those
facts, there remains a factual dispute that nust be resolved by a
jury. Petetit, 113 M. App. at 417.

Qur review of the record reveals several facts that, viewed

together, could give rise to a reasonable inference of actua

IO ficer Nelson has taken the general position that the facts
are not in dispute and, fromwhat we have seen in the record, she
has not denied that she knows Ms. Thomas and that she told Ms.
Kenny t hat.
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malice on Oficer Nelson’ s part. O ficer Nelson arrested Ms

Kenny wi thout a warrant for the common |aw crinmes of assault and
battery, which are m sdeneanors. Howard v. State, 112 M. App

148, 159 (1996). Section 594B of Article 27 of the Maryl and Code
only authorizes a warrantless arrest for a m sdeneanor when the
crime has been commtted in the presence of the arresting officer.
Ms. Kenny did not commt a msdeneanor in Oficer Nelson's
presence and there was no other ground, either statutory or
constitutional, for a warrantless arrest. Nevertheless, Oficer
Nel son appeared to respond willingly to Ms. Adans-Travers’s demand
that she arrest Ms. Kenny. Moreover, she responded to the request
even though it was put in overtly racial ternms that indicated
animus on Ms. Adans-Traver’'s part. It would not be unreasonabl e
for a fact-finder (which we are not) to interpret Oficer Nelson's
arguably eager conpliance with Ms. Adans-Traver’s racially
notivated request to nmean that she shared in her hostility and was
acting out of racial aninmus and hatred herself. Fur t her nor e,
Oficer Nelson's failure to interview Ms. Thomas, who was
identified by Ms. Kenny as the teacher who in fact touched Adans
and who was known to O ficer Nelson, could be interpreted by a
fact-finder to substantiate that her actions toward Ms. Kenny were
nmotivated by racial bias and hostility. Finally, Oficer Nelson's
conduct in standing guard outside the classroom door as Ms. Kenny

retrieved her purse, escorting her to the police cruiser in front



of her co-workers, handcuffing her in the parking lot before a
group of spectators, and telling her that she would have a
permanent crimnal record when that was not the case could be
construed by a fact-finder as cal cul ated and designed to humliate
and enbarrass her.

The essence of the dispute in this case is not what Ofice
Nel son did but why she did it. Resolution of that issue wll
depend greatly on an assessnent of credibility that is within the
province of the fact-finder, in this case a jury. It would not be
unreasonable for a jury to resolve the dispute over Oficer
Nel son’s notivations and intentions by inferring from the facts
t hat her conduct was inspired by racial hatred and by a desire to
harmand humliate Ms. Kenny to satisfy that enotion. On the other
hand, a jury could reasonably conclude that O ficer Nel son was not
notivated by ill will and acted without any intention to harm Ms.
Kenny. So long as a reasonable inference may be drawn one way or
the other, however, there is a dispute of fact that takes the case
to a jury. See Bradley, 113 M. App. at 620 (dispute as to
possi ble existence of malice on part of defendants asserting
qualified imunity defense nust be resolved by trier of fact).

Whet her O ficer Nelson acted “without malice” and is thus
immune fromliability is a central question that nust be resol ved
by the jury as part of its overall deliberations. It is not a

col l ateral issue. For that reason, the order denying Oficer



Nel son’s notion for sunmary judgnent is not final under the

collateral order doctrine and we lack jurisdiction to review it.?2

APPEAL DI SM SSED
COSTS TO BE PAI D BY APPELLANT.

2Because this appeal does not neet the “collateral ness”
requi rement of the collateral order doctrine, we do not address the
guestion whether the qualified immunity at issue is not effectively
revi ewabl e on appeal froma final judgnent.
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