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In this case we shall hold that the Circuit Court for
Baltinmore City erred in entering an order for specific enforcenent
of aletter of intent and an alleged contract for the sale of real
est at e.

Eil een Norkunas, appellant, is the owner of certain
residential property known as 835 McHenry Street, Baltinore City,
Maryl and 21230. The appell ees, Robert and Hope G ove, and Robert
and Rebecca Cochran, approached Ms. Norkunas and expressed their
interest in purchasing the property. Assisted by a real estate
agent, the four hopeful buyers gave M. Norkunas a handwitten
letter of intent that spelled out key terns of an offer they
intended to present, together with a check for a $5,000 deposit.
The text of the letter of intent is as follows:

3/ 7/ 04

LETTER OF | NTENT

W, Rebecca Cochran, Robert Cochran, Hope G ove and

Robert Grove, Buyers - offer to buy 835 MHenry Street,

Baltimore, M. 21230 for $162,000. Paynent by $5, 000

check, this date and $157,000 by certified or cashiers

funds not |ater than April 17, 2004.

A standard form Maryland Realtors contract wll be

delivered to Seller within 48 hours. Seller to pay only

1/2 normal transfer taxes and a 3% conm ssion to Long &

Foster. Al other costs of closing to be paid by buyers.

The contract will contain a financing requirenent for

buyers, but buyers wi Il guarantee closing and not invoke

the financing contingency.

W will delete the standard home i nspecti on contingency.

[witten in margin:] Buyer to honor Seller’s |ease and
of fer tenants any renewal up to 12 nonths.



The letter of intent was signed by the Goves and the Cochrans
under “Buyers,” by Ms. Norkunas under “Seller,” and by Brian Best
under “Agent.”

Wthin a day or so after signing the letter of intent, M.
Nor kunas received a package of docunents from the buyers’ rea
estate agent. The package included a cover letter that stated:

Dear Ms. Norkunas,

It was a pleasure neeting you yesterday. Enclosed with

this folder are all the docunents needed to conplete the
sal e of your home. The basic Real Estate contract, al ong

with a couple of docunents | need you to fill out to
ratify t he contract. The first i's a
Di scl osure/Di sclainmer. You can either fill out the first

3 pages (the Disclosure) or you can just sign the | ast
page (the Disclainmer). Also included is a property fact
sheet. This is just basic information on the property
t hat needs to acconpany the contract. The Groves and t he
Cochrans are so excited about your hone. If you have ANY
guestions please feel free to call me or have soneone
near you | ook over the contract. Rest assure[d] that we
want this to go as snooth as possible for you and both
the Groves and Cochrans asked ne to tell you if there is
anything they can do please feel free to ask. | [|ook
forward to hearing from you

You can either fax me the contract and di scl ai ner back or
I["]!Il include a Fed-X envel ope for you to send back.
Thank you again[.]

The package of docunents (“the buyers’ offer”) contained a
nunber of pre-printed forns, including a formtitled Residential
Contract of Sale, published by the Mryland Association of
Realtors® together wth 10 or nore form addenda. Many of the
addenda appear to be forns published by the Maryl and Associ ati on of
Realtors® At |east one of the addenda appears to be a formthat
the buyers’ broker devel oped. Sone of the docunents had bl anks

filled in or altered by the buyers. The price and description of
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the property were the sane as in the letter of intent. The form
fi nanci ng contingency had been filled in with details. A separate
Property I nspections contingency addendumwas i ncl uded, but appears
to have been struck through as promsed in the letter of intent.

Ms. Nor kunas never did return the docunents to the buyers or
their agent. Nor did she otherw se comrunicate to the buyers or
their agent that their offer had been accepted. After a week or so
had passed, the buyers were eventually told that M. Norkunas was
“taking the property off the market.”

The buyers filed suit seeking specific performance of the
letter of intent. During the process of discovery, the buyers
| earned for the first tinme that Ms. Norkunas had, in the privacy of
her hone, signed the docunents conprising the buyers’ offer. M.
Nor kunas had struck through two paragraphs relating to the
financing contingency, and had nade sonme other nmarks on the
docurments. At her deposition, M. Norkunas expl ai ned:

| was probably going through it at the tinme and ki nd of

getting overwhelned the nore | went through it and

guestioning parts and ki nd of scratchi ng out sone parts.

This was what | thought was going to be nmy counteroffer.

| signed what | thought was going to be a counteroffer,

and then it just got so overwhelmng, it was too nuch. It
was just too nuch.

* * %

[ Buyers’ counsel] Wat in the contract formthat was sent
to you, Exhibit 3, were terns that were not contained in
the original offer as you state .... What in the contract
contained newterns that were not in the original offer?

A. | think the financing. ... Page 4 of 9, Paragraphs 20,
21.



Q Those are the ones you in fact crossed out; right?

A. Yes. | was really — 1 don’t know if this adheres to
your sane question, but | was really very conflicted
about who was representing ne in this deal, very

conflicted.

Q Well, did you call M. Best or anybody involved in
t hat docunent, the letter of intent and the contract, and
say there are newterns here that aren’t in the original

offer; | think they should be taken out?

A. No, | didn't say that. | was just getting so over ny
head and | wasn’'t being represented. |I knew | was nmaking
a big mstake, and | just changed my mnd. | said | can’t
do this. | can’t do this.

After learning at M. Norkunas’s deposition that she had
privately signed the offer that had been transmitted to her, the
buyers fil ed an anended conpl aint in which they asked the court to
order “[t]hat the Letter of Intent and Contract of Sal e between the
parties be specifically enforced.” The parties filed cross notions
for summary judgnent. They stipulated that “the [buyers] were not
aware that [Ms. Norkunas] signed (and crossed out paragraphs 20 and
21 of) the Residential Contract of Sale dated March 7, 2004 unti
a copy of the Contract was produced by [Ms. Norkunas] through
di scovery in these proceedings.” The buyers also filed an
affidavit asserting that the changes Ms. Norkunas had nade to the
unreturned contract docunents would have been acceptable to the
buyers.

The Circuit Court for Baltinore Gty granted summary j udgnent
for the buyers. No separate opinion of the circuit court is
included in the record, but the order granting sumrmary judgnment in

favor of the buyers states the court was ordering specific
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performance because “the Letter of Intent and the Maryl and St andard
Resi dential Contract signed by all parties constitute the contract
in this case and together they constitute an enforceabl e contract
for sale.” Accordingly, the court ordered that Ms. Norkunas “is to
settle the property known as 835 MHenry Street in Baltinore,
Maryland with Plaintiffs pursuant to the terns of the executed
contract within 60 days....” M. Norkunas noted an appeal. Because
we conclude the circuit court erred in determ ning that there was
an enforceable contract, we will vacate the order of the circuit
court that granted summary judgnment for the buyers.!?
Analysis

As the Court of Appeals stated in Della Ratta v. Larkin, 382
Md. 553, 563 (2004), “[wjhen reviewing a grant of a notion for
summary judgnment, our task is to determ ne whether any genuine
di spute of material fact was shown to exist and, if not, whether
the Grcuit Court was legally correct.” Accord de la Puente v.

Frederick County, 386 Ml. 505, 510 (2005). In this case, there is

1 After Ms. Norkunas filed her notice of appeal fromthe
order granting the buyers’ notion for summary judgnent, the
buyers noved to dism ss the appeal, alleging the order did not
fully dispose of all clainms, such as ancillary damages and
attorneys’ fees. Ms. Norkunas responded that the court’s order
was i medi atel y appeal abl e pursuant to Maryland Code (1973, 2002
Repl. Vol.), Courts and Judicial Proceedings Article, 8§ 12-
303(3)(v), which authorizes an interlocutory appeal from®“[a]n
order ... [f]or the sale, conveyance, or delivery of real or
personal property....” W agree with the appellant that the
circuit court’s order was appeal able pursuant to this provision.
See Winkler v. Jerome, 355 MJ. 231, 245 (1999). Cf. Rustic Ridge
v. Washington Homes, 149 Md. App. 89, 96 (2002) (no right of
I nterl ocutory appeal where order granting partial summary
judgnment did not order sale or conveyance).
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no genuine dispute regarding the facts as to what happened.
Accordingly, our task is to determ ne whether the notion court
properly applied the lawto the facts of this case. W reviewthe
nmotion court’s | egal conclusions de novo. Id.

1. The Letter of Intent

Bef ore the buyers discovered that M. Norkunas had secretly
signed their multiple-form offer to purchase her property, the
buyers sued for specific enforcenent of the handwitten letter of
intent. After discovering that Ms. Norkunas had al so signed the
unreturned detailed offer, the buyers filed an anended conpl ai nt
that alleged in a single count that both the letter of intent and
the subsequently tendered Realtors® contract were enforceable. In
t he anmended conplaint, the buyers prayed “[t]hat the Letter of
Intent and Contact of Sale between the parties be specifically
enforced.”

The parties filed cross nmotions for summary judgnment. In
support of the buyers’ claimthat the court should enter sunmary
judgnment in their favor, the buyers asserted that “the letter of
intent was in witing, nanmed the parties to the contract, described
the property in question with sufficient detail, set forth the
terns and conditions of the contract between the parties and was
signed by the parties. Thus as soon as [Ms. Norkunas] executed the
letter of intent it was a valid and enforceable contract.” Citing
Beall v. Beall, 291 Md. 224, 228-29 (1981), the buyers repeat that

assertion in their brief, and continue to argue that “[t] he actual
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meeting of the mnds occurred when the Letter of Intent was
execut ed,” and, as a consequence, “the nonent [Ms. Norkunas] signed
the Letter of Intent she conpleted the legal requirenments for a
witten contract for the sale of the property in question.”
Al though it would be possible for parties to nenorialize an
enforceable contract in a letter after they had in fact cone to a
nmeeting of the mnds on all terns of their agreenent, the | anguage
of the letter signed by Ms. Norkunas does not support the buyers’
contention that these parties had reached a final agreenent of sale
as of the tine the letter was signed.

I N Burbach Broadcasting Co. of Del. v. Elkins Radio Corp., 278
F.3d 401, 406 (4th Cr. 2002), the court observed:

Letters of intent have | ed t o nuch m sunder st andi ng,
litigation, and comercial chaos. 1 Corbin on Contracts
§ 1.16 (1993). Courts have expressed reservation
concerning the binding nature of “letters of intent”
because traditionally, the purpose and function of a
prelimnary letter of intent has been to merely provide
the initial framework fromwhich the parties mght |ater
negoti ate a fi nal bindi ng agreenent. See A/S Apothekernes
Laboratorium v. I.M.C. Chemical Group, Inc., 873 F.2d
155, 158 (7th G r.1989). Calling a docunent a “letter of
intent” inplies, unless circumstances suggest otherwise,
that the parties intended it to be a nonbinding
expression in contenplation of a future contract. As is
coomonly the <case wth contract disputes, prine
significance attaches to the intentions of the parties
and to their mani festations of intent. Teachers Insurance
and Annuity Assoc. of America v. Tribune Co., 670 F. Supp.
491, 497 (S.D.N.Y.1987). Labels such as “letter of
intent” or “commtnent l|etter” are not necessarily
controlling, although they nay be hel pful indicators of
the parties' intentions. Id.

The <court noted in Burbach that, “[w]lhile bare-boned

“agreenents to agree’ are not binding, courts have recogni zed two
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ki nds of prelimnary agreenents that are binding and enforceable.”
Id. at 407. The court identified the two types of enforceable
prelimnary agreenments as (1) agreenents that reflect the “parties
have reached a conpl ete agreenent (including the agreenent to be
bound) on all issues perceived to require negotiation”; and (2)
agreenents that contain a binding commtnent to negotiate in good
faith. I1d

The buyers in this case contend that the letter of intent
signed by M. Norkunas falls into that first category of
enforceabl e agreenent, and that it therefore required no further
formalization. Wwen we analyze the |anguage of the letter of
intent, however, we find that the parties nerely agreed that the
buyers woul d submit a nore detailed formal offer. cCf. Restatenent
(Second) of Contracts 8§ 27 (1981) (“Manifestations of assent that
are in thenselves sufficient to conclude a contract will not be
prevented from so operating by the fact that the parties also
mani fest an intention to prepare and adopt a witten nenoria
thereof; but the circunstances may show that the agreenents are
prelimnary negotiations.”).

The Court of Appeals summarized the relevant principles
governing our interpretation of contract docunents in Myers v.
Kayhoe, ___ Ml. | No. 35, Septenber Term 2005, slip op. at 7
(filed February 9, 2006), stating:

Under Maryland law, the interpretation of a contract,

including the question of whether the |anguage of a
contract i s anbi guous, is a question of | aw subject to de
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novo I evi ew. See Towson v. Conte, 384 Md. 68, 78, 862
A.2d 941, 946 (2004). We have |long adhered to the
objective theory of <contract interpretation, giving
effect to the clear terns of agreenents, regardless of
the intent of the parties at the tinme of contract
formati on. Id. at 78, 862 A 2d at 946-47. Under the
obj ective theory:

“A court construing an agreenent under [the
objective theory] nust first determne from
the [ anguage of the agreenent itself what a
reasonable person in the position of the
parties would have neant at the tinme it was
ef f ect uat ed. In addition, when the |anguage
of the contract is plain and unanbi guous there
is no roomfor construction, and a court nmnust
presunme that the parties neant what they
expressed. In these circunstances, the true
test of what is nmeant is not what the parties
to the contract intended it to nean, but what
a reasonable person in the position of the
parties woul d have thought it nmeant.”

Dennis v. Fire & Police Employees Ret. Sys., M. ,
__A2d ___, slip op. at 18 (filed January 18, 2006)
(quoting General Motors Acceptance v. Daniels, 303 M.
254, 261, 492 A 2d 1306, 1310 (1985) (internal quotations
omtted)).

The buyers argue that a reasonable person in the position of
Ms. Nor kunas shoul d have known when she signed the | etter of intent
that she had al ready sold her hone to these buyers, and that there
woul d be no further negotiations and no opportunity for her to
further consider whether she wanted to sell her property upon the
terms set forth in the letter. The plain |anguage of the letter,
however, sinply does not say that.

In Goldstein v. Miles, 159 M. App. 403, 431 (2004), cert.
denied, 384 Md. 581 (2005), we noted that in order “[f]or a prom se

to establish an ‘enforceable contract [it] nust express wth



definiteness and certainty the nature and extent of the parties’
obligations.”” (Quoting Kiley v. First Nat’l Bank, 102 M. App.
317, 333 (1994), cert. denied, 338 MI. 116, cert. denied, 516 U. S.
866 (1995).) In the first paragraph, the letter of intent states
that the buyers “offer to buy” the property, but there is no
statenment anywhere in the letter that could be construed as a
statenment that Ms. Norkunas agrees to accept the offer or agrees to

sell the property upon the terns set forth. The letter states that

a “standard form Maryland Realtors contract will be delivered to
Seller.” The letter further states that “[t]he contract wll
contain ...” certain |anguage, and that other |anguage “wll” be

del eted fromthe contract. In our view, a reasonable person in the
position of a seller who was approached by buyers indicating they
wanted to purchase her hone would have understood the letter of
intent to mean that a formal contract offer would soon follow. The
reasonabl e person in Ms. Norkunas’s position would have under st ood
that these buyers wanted her to know the terns they were prepared
to offer and that they were very seriously interested i n purchasing
the property. The ternms of this letter would not conmunicate to
such a seller, however, that if she signed this docunment she was

irrevocably |l ocked into a contract of sale.?

2The delivery of the referenced check for $5,000 does not
el evate the letter beyond the status of an offer. It is customary
for nost real estate offers to be acconpanied by a check tendered
as a good faith deposit or “earnest noney.” The typi cal
residential formcontract now includes | anguage simlar to
Par agraph 22 of the Realtors® formused in this case that
aut hori zes the broker for the seller to delay negotiating the
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W reject the notion that, under these circunstances, the
letter of intent itself constituted a binding contract. “There was,
at best, an agreenent to agree in the future ... and this is not a
sufficient basis for a specifically enforceable contract.” Grooms
v. Williams, 227 Md. 165, 172 (1961). See Horsey v. Horsey, 329 M.
392, 420 (1993) (“it is generally held that an ‘agreenent to agree’
i s unenforceabl e”); Peoples Drug Stores v. Fenton, 191 Ml. 489, 495
(1948) (“by their correspondence ... [the parties] were only
settling the terns of an agreenment into which they proposed to
enter after the particulars were conpletely adjusted”); First Nat’lI
Bk. v. Burton, Parsons & Co., 57 M. App. 437, 450 (1984) (“The
over whel m ng wei ght of authority holds that courts will not enforce
an agreenent to negotiate a contract.”).

The letter of intent did not contain any commitnent by M.
Nor kunas to sell her property to the buyers upon the terns they
i ndicated they would include in a nore formal offer to follow Her
signature did nothing nore than acknow edge that she was aware of
the letter of intent. As appell ees thensel ves acknow edged in their
brief, “[a]ppellees agree that the parties from the beginning

contenplated that a formal witten contract would follow their

deposit check until the offer has been accepted, and then deposit
the check into an escrow account pending closing. The seller does
not accept the offer nmerely because of taking possession of the
check for a deposit. Mreover, the buyers did not allege, either
in their conplaint or in the docunents filed in connection with
the cross notions for summary judgnment, that M. Norkunas ever
negoti ated the $5, 000 check that acconpanied the letter of

i ntent.
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informal Letter of Intent.” Accordingly, the letter of intent was
not an enforceabl e contract that obligated Ms. Norkunas to sell the
835 McHenry Street property to the buyers.
2. The form contract

The buyers argue, in the alternative, that even if the letter
of intent was not an enforceabl e contract, the buyers’ fornmal offer
as expressed in the subsequent package of docunents becane a
bi ndi ng enf orceabl e contract when Ms. Norkunas pl aced her signature
on the docunents. W do not agree that there has been irrevocable
acceptance when an offeree privately signs an offer but then
deci des not to communicate her acceptance to the offeror. It is
apparent that M. Norkunas had second thoughts about the
advi sability of this transaction, and she never communi cated to the
buyers or their agent that she had signed the buyers’ offer. W do
not agree, however, that the buyers’ offer was transforned into a
contract the instant that the offeree privately signed the offer.

| N Reserve Insurance v. Duckett, 249 Md. 108 (1968), the Court
of Appeal s noted that Maryl and has | ong followed the rul e known as
the “postal acceptance rule” or “The Rule in Adams v. Lindsell [1,
Barn. & Ald. 681, 106 Eng. Rep. 250 (1818, King’s Bench)]” for
determ ni ng when an offer received via mail has been accepted. The
Court noted, 249 Md. at 117:

By sending the offer by muil and enclosing a self-

addr essed envel ope for the return of the prem umpaynent,

Reserve [the offeror] designated the nethod of

acceptance, i. e., by mail. The well established ruleis
that in the absence of any limtation or provisionto the
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contrary in the offer, the acceptance of the offer is
conplete and the contract becones binding upon both
parti es when the offeree deposits the acceptance in the
post box. This rule was originally pronulgated in the
| eadi ng case of Adams v. Lindsell, supra, and has been
general |y adopted by the highest courts of appeal in the
United States. This rule was adopted in Maryl and by this
Court in wheat v. Cross, 31 Md. 99 (1869).

I N Reserve, the Court noted that the rule had been criticized

by some nodern commentators, but it neverthel ess concluded that

conti

stati

Accord 2 WLLISTON ON CONTRACTS 88 6:32 et seq. (4th ed.

Lord,

conpl

nued adherence to the postal acceptance rul e was appropri ate,

ng, id. at 118:

Pr of essor Cor bi n, after revi ew ng t he | ogi ca
difficulties which the rule presents and the
consi derations of policy for and agai nst the continuati on
of the rule, concludes that it is probably wiser to
continue it. He aptly stated in 1 Corbin, 878, page 337:

“One of the parties nust carry the risk of
| oss and i nconveni ence. W need a definite and
uniformrule as to this. W can choose either
rul e; but we nust choose one. W can put the
risk on either party; but we nust not |eave it
in doubt. The party not carrying the risk can
then act pronptly and wth confidence in
reliance on the contract; the party carrying
the risk can insure against it if he so
desires. The busi ness community coul d no doubt
adjust itself to either rule; but the rule
throwing the risk on the offeror has the nerit
of closing the deal nore quickly and enabling
performance nore pronptly. It nmust be
renenbered that in the vast mpjority of cases
the acceptance is neither |ost nor delayed;
and pronptness of action is of inmportance in
all of them Also it is the offeror who has
invited the acceptance.”

1991) (“It was long ago decided that the contract

Ri chard A

was

eted upon the mailing of the acceptance, the early courts
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evidently reasoni ng that when the acceptance was nail ed, there had
been an overt manifestation of assent to the proposal.”) (footnote
omtted).

The anal ogous rul e for when acceptance takes effect appears in
t he ResTATEMENT (SeconD) oF ContrRACTS (1981) in Section 63, which
st ates:

Unl ess the offer provides otherw se,

(a) an acceptance nade in a manner and by a nedi um
invited by an offer is operative and conpletes the
mani f estati on of nutual assent as soon as put out of the
of feree's possession, without regard to whether it ever
reaches the offeror; but

(b) an acceptance under an option contract is not
operative until received by the offeror.

Accord 17A AM. JUR. 2D Contracts 8 69 (2005)(“To create a contract,
an acceptance of an offer nust be communicated to the offeror; a
nmere secret intent to accept is not sufficient.”). See also
ReSTATEMENT ( SECOND) OF CONTRACTS 8 56 (“it is essential to an acceptance
by pronmi se either that the of feree exercise reasonabl e diligence to
notify the offeror of acceptance or that the offeror receive the
accept ance seasonabl y”); ReSTATEMENT ( SECOND) OF CONTRACTS 8 102 (in the
case of contracts under seal, “A witten promse is delivered
uncondi ti onal |y when the prom sor puts it out of his possession and
mani fests an intention that it is to take effect at once accordi ng
to its terns.”); Baker v. Dawson, 216 M. 478, 485 (1958)(“Wen
[ count er-of feree] approved the changes (and initial ed them and so

accepted the counter offer and notice of his acceptance was

communicated to the [counter-offerors], ... the contract was

-14-



made. ") (enphasis added); Kernan v. Cook, 162 M. 137, 142
(1932)(“to conplete this offer of a bilateral contract the
acceptance of the offeree requires comrunication to the offeror
before the offer is term nated by revocation by the offeror”); Huse
v. Reed, 157 Md. 504, 509-10 (1929) (where offerees transmtted
signed acceptance to their own attorney for his delivery to
of feror’s agent, acceptance was conpl ete when the attorney showed
the docunents to offeror’s agent). Cf. Patton v. Graves, 244 M.
528, 531 (1966) (“contract was nade” when seller’s broker called
buyer and told him seller had signed the contract offer as
submtted); Miller v. Herrmann, 230 Md. 590, 595 (1963) (contract
was binding, and counter-offerors could not wthdraw, after
count er - of f eree communi cat ed by t el ephone that the “unessential and
relatively insignificant nodification” to the original offer was
accept ed) .

Commenting on the | anguage in ReSTATEMENT ( SECOND) OF CONTRACTS §
63 that changes the effective tine of acceptance from that point
when the manifestation of assent is deposited in the mail box to
that point when the assent is “put out of the offeree’s

possession,” WIliston states:

An acceptance is dispatched within the neaning of
the rule under consideration when it is put out of the
possession of the offeree and within the control of the
postal authorities, telegraph operator, or other third
party authorized to receive it. Under the traditiona
formul ation of the rule, involving primarily the mails,
nere delivery of an acceptance to a nessenger wth
directions to mail it anpbunts to no acceptance until the
nmessenger actually deposits it in the mail. Under the
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Rest at ement (Second) view, or presumably that adopted by

the drafters of the Uniform Commercial Code, delivery

even to a private messenger for redelivery to the offeror

or, presumably, later deposit inthe mails, will operate

as a sufficient dispatch as long as the use of the

nonpublic instrunental ity woul d be usual and reasonabl e.

The private delivery service, under the nodern view,

woul d have to be independent of the offeree, reliable

both in ternms of its delivery obligations and record

keeping, and, ©presumably, of a type that would

customarily be used to communi cat e nessages of this sort.

Such agencies as the United Parcel Service, Federal

Express, or even private nessenger services in urban

areas would qualify, and as soon as the comunication

| eaves the offeree's possession and is placed with an

aut hori zed reci pient of theinstrunentality, an effective

di spatch will be deened to have occurred.

WeLLI sTON ON CONTRACTS, supra, 8§ 6:37.

Applying these rules to the undi sputed facts of this case, it
is clear that, even if M. Norkunas's signature of the buyers’
offer was intended to be an acceptance (as opposed to a counter-
of fer), acceptance would not have taken effect until the signed
docunents were either mail ed by her (pursuant to The Rule in Adams
v. Lindsell), or wuntil they were otherwise put out of her
possession, for exanple by fax or transmttal to the buyers’ agent
(pursuant to the rule stated in RESTATEMENT ( SECOND) OF CONTRACTS §
63(a)). The evidence was undisputed that she did neither, but
rat her, retai ned possession of the docunents until being forced by
the rules of discovery to permt her opponents to inspect and copy
t he papers.

Here, the buyers urge us to adopt a rule that considers the
of feree’ s acceptance binding and i rrevocabl e as soon as the offeree

af fi xes her signature to the offer. W observe that such a rule
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could create nore controversies than it resolved. Disputes
regarding time of acceptance have, in nmany cases, arisen when the
offeror attenpted to withdraw an offer. See, e.g., Wheat v. Cross,
31 Md. 99, 103-04 (1869), in which the Court of Appeals noted that
The Rule in Adams v. Lindsell provides, with clarity:

The offer may be w thdrawn, and the w thdrawal
thereof is effectual so soon as the notice thereof
reaches the other party; but if before that tinme the
offer is accepted, the party naking the offer is bound,
and the withdrawal thereafter is too |ate.

It so happens that the buyers in this case had no desire to
wi thdraw their offer. But if the buyers had had a change of heart
and decided to withdraw their offer to purchase M. Norkunas’s
property, they could have done so by delivering notice of such
wi t hdrawal to her at any tine before she dispatched, either by nai
or via fax or courier, the package of signed docunents. By
continuing to apply the Rule in Adams v. Lindsell, the courts
provide a neasure of objectivity in the process for determ ning
when an of fer may be withdrawn as well as determ ni ng when an offer
is transforned into an enforceable contract.

Nevert hel ess, the buyers argue that delivery of the seller’s
acceptance was not essential to the formation of an enforceable
contract of sale, citing Beall v. Beall, 291 M. 224, 228-29
(1981), Porter v. General Boiler Casing Co., 284 M. 402, 410
(1979), and Maryland Supreme Corp. v. Blake Co., 279 M. 531, 541

(1977). None of those cases supports the buyers’ contention that

there was an effective acceptance of their offer by M. Norkunas.
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The RESTATEMENT ( SECOND) OF CONTRACTS 8 69 describes the circunstances
under which acceptance may be inferred from the silence of the

of f er ee:

(1) Where an offeree fails toreply to an offer, his
silence and inaction operate as an acceptance in the
foll owi ng cases only:

(a) Wiere an offeree takes the benefit of
offered services with reasonable opportunity to
reject them and reason to know that they were
offered with the expectation of conpensation.

(b) Where the offeror has stated or given the
of feree reason to understand that assent may be
mani fested by silence or inaction, and the offeree
in remaining silent and inactive intends to accept
the offer.

(c) Wiere because of previous dealings or
otherw se, it is reasonable that the offeree should
notify the offeror if he does not intend to accept.

(2) An offeree who does any act inconsistent with

the offeror's ownership of offered property is bound in

accordance with the offered ternms unless they are

mani festly unreasonable. But if the act is wongful as

agai nst the offeror it is an acceptance only if ratified

by him
None of these circunstances is present in the case at hand.

Because the evidence was undi sputed that M. Norkunas never
transmtted to the buyers or their agent the docunents she had
mar ked up, we need not further anal yze whether the changes nmade by
her to the buyers’ offer were of such significance to the
transaction that her alleged acceptance was in fact a counter-
of fer. cf., e.g., Post v. Gillespie, 219 M. 378, 385-36
(1959) (purported acceptance on different ternms was counter-offer

and “there was no binding contract to be enforced”); Ebline v.
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Campbell, 209 M. 584, 589-90 (1956)(a qualified acceptance is a
counter-offer and rejection of original offer); Robinson v.
Johnson, 137 M. 610 (1921)(purported acceptance that shortened
time for closing created no contract). See also Binder v. Benson,
225 Md. 456, 462 (1961) (where the buyers and sellers “negoti ated at
l ength by a series of offers and counter-offers, scratched out or
interlined on a docunent already signed[,] ... a change in terns
proposed since the party to whomit was offered had | ast seen the
contract forns was not to be deened accepted unless it was
initialed, and there was to be no contract until all changes had
been initialed by both sides”); RESTATEMENT ( SEcoND) OF CONTRACTS 8§ 59
(“A reply to an offer which purports to accept it but is
conditional on the offeror’s assent to terns additional to or
different fromthose offered i s not an acceptance but is a counter-
of fer.”); ResTATEMENT ( SECOND) OF CoNTRACTS 8 61 (“An acceptance which
requests a change or addition to the ternms of the offer is not
t hereby invalidated unless the acceptance is nmade to depend on an
assent to the changed or added terns.”). In this case, M. Norkunas
communi cated nothing to the buyers until she advised themthat she
was taking her property off the market. Consequently, we need not
deternm ne whet her the changes nmade by her to the docunents would
have required further assent fromthe buyers to conplete formation
of the alleged contract.
It is not clear fromthe record what becane of the buyers

check for earnest noney. Nor is it clear whether there are any
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further issues to be resolved by the circuit court in |light of our
hol di ng that there was no enforceable contract for the sale of 835
McHenry Street. (See note 1, supra.) The buyers did not allege in
the conplaint or in their cross notion for summary judgnent that
Ms. Nor kunas negoti ated the $5,000 check, but if the deposit check
was negoti ated, the position asserted by Ms. Norkunas in this case
provides no basis for her to refuse to return any funds she
recei ved fromthe buyers. Accordingly, we shall vacate the judgnent
and remand the case to the circuit court for further proceedings
not inconsistent with this opinion, and for the entry of a final

j udgnent .

JUDGMENT VACATED. CASE REMANDED
TO THE CIRCUIT COURT FOR
BALTIMORE CITY FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS TO BE PAID
BY APPELLEES.
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