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This case involves a claim of age discrimnation in
enpl oyment, brought wunder federal and Maryland |aw. We nust
deternmine whether, in a suit initiated by a former enployee of a
county board of education, the school board is an armof the State!
for purposes of sovereign inmunity.

David Norville, appellant, was di scharged by the Anne Arundel
County Board of Education (the “Board”) when he was 48 years ol d.
That termnation led Norville to file suit inthe Grcuit Court for
Anne Arundel County against the Board and Norville s supervisor,
Don Craner, appellees. 1n an Amended Conplaint, Norville alleged,
inter alia, age discrimnation under the Age Discrimnation in
Enpl oynent Act, 29 U S.C. 88 621-634 (the “ADEA’), as well as the
Fair Enpl oynment Practices Act, Mi. Code (1957, 2003 Repl. Vol.),
Art. 49B, 8 16(a). Norville also asserted clainms for comon | aw
wongful discharge and intentional infliction of enotional
di stress. In successive rulings over a period of nonths, the court
di sm ssed all of Norville s clains prior to trial.

On appeal, Norville poses the follow ng questions:?

l. Was Norville s Article 19 rights [sic] violated by
the Circuit Court of Anne Arundel County?

1. Did the Crcuit Court err when it held that the
El event h Amendnment bars an ADEA suit against the

! When referring to Maryland, we shall capitalize the word
“State.”

2 Appellant’s questions on appeal are directed only to the
Boar d. Simlarly, his argunments focus only on the Board.
Therefore, although Cramer has joined in the subm ssion of a brief,
we shall focus our discussion on the Board.



Anne Arundel County Board of Education in State
court, and consequently dism ssed Norville s ADEA
count agai nst the Board?

[11. Did the Grcuit Court err when it held that there
IS no private cause of action under Article 49B,
816, and consequently dismssed Norville' s 49B
count agai nst the Board?
V. Did the Circuit Court err when it held that
Norville' s common | aw count of Wongful D scharge
agai nst the Board was preenpted by both federal and
state statutory renedy, and consequently dism ssed
Norville' s Wongful Discharge count against the
Boar d?
For the reasons set forth below, we shall affirmin part and
reverse in part and renmand for further proceedings.
FACTUAL SUMMARY
Appel | ant began his enploynent with the Board as a Media
Techni ci an in August 1973, and was |later pronoted to the position
of Medi a Production Specialist. He was discharged by the Board on
Sept enber 30, 1998.
On Novenber 6, 1998, Norville, then pro se, filed a conpl ai nt

agai nst the Board with the Equal Enploynent Qpportunity Conmm ssion

(the "EEQCC’). He said, in part: “M/ statenent concerns Anne
Arundel Co. Public Schools.... My immedi ate supervisor is Don
Cramer, production and Design Super.” Norville clainmed that he

“was discrimnated against in violation of the Age Di scrimnation
i n Enpl oynent Act of 1967, as anended, because of ny age, 48, with
respect to discipline, and discharge.”

In the affidavit Norville submtted with his conplaint, he



averred that he “was not given a satisfactory reason for the
di sciplinary action.” Appellant added: “1 was infornmed that |I was
bei ng di scharged because of budgetary reason [sic].” Norville al so
averred that, on or about June 24, 1998, he received “a
di sciplinary action” from Craner, asserting that he was
“i nsubordi nate” because he “refused to allow’ his wife to operate
a school vehicle to transport photographic equi pnent.?®* Moreover,
appel l ant cl aimed that, on Septenber 30, 1998, he was “forced to
retire....” Norville recalled

I went on vacation on June 29, 1998 for two weeks. Upon

my return fromvacation aletter was sent to ne i nform ng
me that they had received the fy99 budget which reduced

the nunmber of positions in our departnent. | was
informed that | had to apply for the two positions when
t hey were posted. In ny departnment they [sic] were ot her

specialists: (1) Jenifer Corwn, age md-20's, Lori
Ber dequez, age late 30's, and Joe Thonpson, age |ate

30's, Steve Geg, age late 30's, and nyself. | was not
selected for the positions, but they retained their
position.

On Septenber 16, 1998, | received a letter informng ne
that | was not selected for the position. And | was
offered a deneaning position as Teacher Assistant
retaining ny salary for one year or forced retirenent.

On September 30, 1998, I was forced to retire from my
position. | was the only person | amaware of that was
forced to retire.

I believe this happened to me because of my age, 48, and
my salary - $53,000 yearly plus benefits. Al of ny co-

3 Appellant also averred that he filed a grievance, but
clainmed the Board refused to hear it. Appellees have not asserted
that appellant failed to exhaust his adm nistrative renmedies, or
that the grievance process was his sole avenue to redress his
cl ai ns.



workers are being paid at a lesser rate than 1. The
school systemwoul d save a | ot of noney in their budget.

(Enphasi s added).

The EEQCC forwarded a copy of the conplaint to the Maryl and
Comm ssi on on Human Rel ations (the “MCHR’ or the “Conmi ssion”). In
aletter dated Decenber 22, 1998, the Conmi ssion notified appel | ant
of its receipt of the EECC conplaint, which it considered as “filed
with the [MCHR] as of the date it was filed with EECC.” Further,
t he Conm ssi on advi sed that, pursuant to a “Wrkshari ng Agreemnment”
bet ween t he EEOC and t he Comm ssion, the EECC woul d i nvesti gate the
matter in order “to avoid duplication of effort.”

After the EEOC conpleted its investigation, it sent a
“Dismissal and Notice of Rights” letter to Norville, dated Decenber
21, 1998, advising that it was “closing its file” because it was
“unable to conclude that the information obtained establishes
violations of the statutes.” However, the EECC added: “This does
not certify that the respondent is in conpliance with the statutes.
No finding is made as to any other issues that m ght be construed
as having been raised by this charge.” The EECC al so inforned
appellant of his “right to sue” under federal law, in either
federal or state court, “within 90 days” of the notice.

On March 17, 1999, appellant served notice on the Anne Arundel
County Solicitor of an age discrimnation claim He did not
specifically refer either to the Local Governnent Tort C ains Act,

Maryl and Code (2002 Repl. Vol.), 8§ 5-304 of the Courts and Judi ci al



Proceedings Article (“C J.”), or the Maryland Tort Cains Act,
Maryl and Code (1984, 1999 Repl. Vol .), § 12-101 through § 12-110 of
the State Governnment Article (“S.G").

The next day, March 18, 1999, Norville filed suit against
appellees in the United States District Court for the District of
Maryl and, which he | ater anended on June 2, 1999. See Norville v.
Anne Arundel County Bd. of Educ., No. M®9-764. The Anmended
Conpl ai nt contained clains for conpensatory and punitive danages
based on six grounds: violation of the ADEA; violation of Art. 49B,
§ 16(a); unjust enrichnment; quantumneruit; wongful discharge; and
Intentional infliction of enotional distress. Anong other things,
Norville alleged that Cramer deli berately harassed himin an effort
to fabricate a record of unsatisfactory performnce by appell ant,
even t hough appel | ant’ s performance was exenplary. He al so clai ned
that his position was awarded to a person under the age of 40.

Appel | ees noved to dism ss the action or, alternatively, for
summary judgnment. On Novenber 23, 1999, the federal court (Garbis,
J.) issued a Menorandum and Order in which it dism ssed the ADEA
claimagainst Craner, with prejudice, and dism ssed the renaining
cl ai ms agai nst Cramer, w thout prejudice.

In dismssing the ADEA claim against Craner, the district
court noted that appellant’s failure to nanme Craner in his EECC

conplaint constituted a “procedural bar” to the claim against



Cramer in his individual capacity.* In addition, it agreed wth
Cramer that, even if he had been properly named in the EEOC
conpl ai nt, the ADEA does not authorize personal liability against
a supervisory enployee who discharges an enpl oyee. Rat her, the
ADEA prohibits an employer fromdiscrimnating based on age. See
29 U S.C 8§ 630(b) (defining “enployer”); Birbeck v. Marvel
Lighting Corp., 30 F.2d 507 (4th Cr. 1994).

In contrast to its ruling as to Craner, the court stayed the
claims against the Board to await the Suprene Court’s decision in
Kimel v. Fla. Bd. of Regents, 139 F.3d 908 (1st Cir. 1998), cert.
granted, 525 U. S. 1121 (1999). In January 2000, the Suprene Court
deci ded Kimel v. Fla. Bd. of Regents, 528 U S. 62 (2000).
Thereafter, in reliance on Kimel, the district court dismissed the
federal clainms against the Board, with prejudice, by Oder dated
February 20, 2001. The court also dism ssed the remaining State
clai ms against the Board, w thout prejudice. In doing so, the
court observed: “It appears that Rule 2-101(b) of the Maryl and

Rul es of Procedure woul d be applicable[] with regard to

* According to the federal court, appellant conceded that he
failed to name Craner, but urged the court to recognize an
exception to that requirenent based on substantial conpliance. The
court declined to do so, stating: “The ADEA provides that ‘[a]
civil action may be brought under this section ... against the
respondent named in the [EEOCC] charge.’” 29 US. CA 8 626 (e).”
Furthernore, citing Causey v. Balog, 162 F.3d 795, 801 (4th Cir.
1998), the court said: “The Fourth Crcuit held that the individua
def endants could not be held personally |iable under Title VI or
the ADEA, due to the plaintiff's failure to nane them in his
adm ni strative charge.”



the state law clains over which this Court declines to exercise
jurisdiction.”®

Accordi ngly, on March 21, 2001, appellant filed suit agai nst
appellees in the Crcuit Court for Anne Arundel County, alleging
age discrimnation in violation of Art. 49B, 816(a); unjust
enrichnment; quantum neruit; common |aw wongful discharge; and
intentional infliction of enotional distress. After appell ees
noved to dismss, the court held a hearing on Septenber 24, 2001.
Thereafter, on Novenber 1, 2001, the court (Lerner, J.) entered an
Order dismssing, with prejudice, the unjust enrichnment and quantum
meruit clainms (Counts 11, 111). The remaining clains were also
di sm ssed, but with | eave to anmend.

Norville then filed an Arended Conpl ai nt on Novenber 26, 2001,
consisting of eight counts (i.e., four identical clains against
each defendant), for which he sought conpensatory and punitive
danages of $1, 000,000 each and other relief. In particular, he

all eged violations of the ADEA (Counts | and V); violations of

° Rule 2-101(b) provides that, if an action is filed in
federal court within the period of |limtations and the federal
court dism sses the suit because, inter alia, the court declines to
exercise jurisdiction, the action wl| be deened tinely filed under
Maryland law if filed in State court within thirty days. But see
State v. Sharafeldin, 382 Md. 129, 148-150 (2004) (recogni zing that

S.G 8§ 12-202 “is not a nere statute of limtations.... The waiver
of the State’'s immunity vanishes at the end of the one-year
period....”; Rule 2-101(b) does not save an action against a State

agency for breach of contract when it is tinely filed in federal
court, but not filed in State court within the tinme provided by the
statute waiving immunity).



Article 49B, 8 16(a) (Counts Il and VI); wongful discharge (Counts
[1l1 and VIIIl); and intentional infliction of enotional distress
(Counts IV and VII1).®

On Decenber 6, 2001, appellees noved to dismss the
“conpensatory danmage clains in Counts | and V and punitive danage
claims in Counts 1-VIII of the Amended Conplaint.” As to
Norville s claim for damages under the ADEA, appellees asserted
that “the ADEA contains no specific authorization for awarding
conpensatory damages for pain and suffering,” and noted that
“courts are wunaninobus in holding that danages for pain and
suffering or enotional distress are not recoverable under the
ADEA.”  Appellees also asserted that, “by its terns,” the ADEA
“does not expressly provide for an award of punitive damages.”

Then, on Decenber 13, 2001, appellees noved to dism ss Counts
Il and VI, as well as Counts IIlI, IV, VII, and VIII of the Anended
Conpl ai nt. They advanced nunerous grounds to support their notion,
including sovereign imunity, preenption by “state and federa
statutory authorities,” and failure to “adequately pl ead a cause of
action for the tort of intentional infliction of enotional
distress.” In addition, appellees argued that Article 49B of the

Maryl and Code does not provide for a private right of action.

6 Appel | ees have not asserted that the ADEA cl ai ns agai nst the
Board, filed in State court, are barred by res judicata, based on
the federal court’s disposition of the ADEA claimfiled in federal
court.



At the notions hearing on April 9, 2002, appellees’ counsel
stated: “[Q ne of the reasons we are bringing this notion ... is
to boil this case down to what it really is. In our opinion, it is
a federal ADEA case.... [I]t should go forward solely as that.”
(Enmphasi s added). Further, appellees’ attorney asserted:

The notion really raises six issues. And the first
Issue is the private right of action under Article 49[B]
of the Maryland Code, which is essentially the state
equi valent of Title 7 in the Age Discrimnation Act. And
the cases that we cited ... stand for the proposition
that the only party that has standing to bring a cause of
action under 49[B] is the Maryland Commi ssion on Human
Rel ati ons.

And we have cited numerous Fourth Crcuit, as well
as Maryl and state court cases, which essentially say that
the only person that could bring a cause of action would
be the state agency and that a private individual cannot
bring an action.

To some extent, this statute is cunulative and
duplicative of ... the ADEA Act, the Age Discrimnation
in Enpl oynment Act. Clearly, we don’t dispute the fact
that the plaintiff can sue the [B]Joard under the Age
Discrimination in Employment Act. S0 49[B] is really
duplicative, and we think it should be dism ssed.

(Enphasi s added).
Appel | ees’ counsel conti nued:

My position is, at least as to Article 49[B], the
only person [sic] can then bring suit is the Mryl and
comm ssion. \Wat happened in this case is he filed a
claim or what is called a charge of discrimnation, with
the EECC and the Maryland comm ssion. And they treat
that as the initial filing of an adm nistrative claim

* * *

They investigate it. And either agency has the
authority to bring suit thensel ves. The EEOCC does under
the Age Discrimnation in Enploynment Act. And the

9



Maryl and comm ssi on under 49[B] also has that right. In
this case, they investigated the case and found no
violation of the Age Discrimnation Act and basically
gave himwhat is called a right to sue notice. And that
right to sue notice then allows himto go into federa
court or state court under the Age Discrimnation in
Enpl oynment Act, the federal statute, to sue.

It is our position that if you read 49[B], and if

you read the entire statute, the only person that can

nmove under that particular statute is the Mryland

commi ssi on. And as | have said earlier, we have no

argument with his right to file suit under the federal
statute. And he can file suit in federal court or state
court.

But for purposes of at |east the Age Discrimnation

i n Enpl oyment Act, the Maryl and comm ssion is the one who

has the jurisdiction, sole jurisdiction, to be the proper

plaintiff.
(Enmphasi s added).

Ruling fromthe bench, the court (North, J.) dism ssed both
clainms for intentional infliction of enotional distress, because
appellant did not plead “severe” or “extrene or outrageous
conduct.”’ Thereafter, the court issued a Menorandum Qpi ni on and
Order dated May 17, 2002, disposing of the remaining issues.

In its Order, the court granted the notion to dismss
appel l ant’ s cl ai munder Article 49B, 816(a) (Counts Il and VI), and
hi s common | aw wongful discharge claim(Counts IIl and VIl). The
court al so dismssed the ADEA cl ai m agai nst Craner (Count V).

In its Menorandum Qpi nion, the court noted that appell ees had

not sought to dism ss the ADEA cl aimagainst the Board (Count 1I).

" The court’s ruling is reflected in a “Civil Hearing Sheet,”
si gned by the judge.

10



As to the ADEA cl ai magai nst Craner (Count V), the court dism ssed
it for the sanme reasons previously articulated by the federal
court. The circuit court said: “Craner asserts that the Court
should dismss Count V, because he was not naned in the
adm nistrative conplaint filed with the EECC and i ndividual
liability is not avail abl e under the ADEA. This Court agrees.” The
court added: “Even if Cramer had been naned at the EECC |evel,
individual liability, as opposed to enployer liability, is not
permtted for del egabl e personnel decisions.”

Wth respect to the clainms under Art. 49B, 8 16(a) (Counts 11
and VI), the court concluded that the statute did not create a
private right of action. Therefore, the court determ ned that the

Comm ssion was appellant’s sole recourse to address an all eged

violation of Article 49B. Concerning appellant’s comon |aw
wrongful discharge claims (Counts Ill and VII), the court stated
that “a wongful discharge claim may not |ie” because the

“statutory renmedi es provided by Article 49B and the ADEA preenpt
any comon |aw wongful discharge claim” CGting Makovi wv.
Sherwin-williams Co., 316 Md. 603 (1989), and Insignia Residential
Corp. v. Aston, 359 M. 560 (2000), the court added: “[I]f the
| egi sl ature has provided the vehicle by which a plaintiff my
remedy a specific enploynent wongdoing as an exception to the
termnable at-will rule, an abusive discharge claim nmay not be

brought.” The court continued:

11



Two statutes specifically address the problem of age

di scrimnation: Ml. Ann. Code art. 49B, 88 14-18 and the

ADEA. Thus, ajudicially created abusive di scharge claim

to renedy age discrimnation is neither permtted or

necessary under the holding in Makovi. Norville has

all eged only an age discrimnation suit. The ADEA and

Art. 49B provide his only possible renedies.

Further, the court determned that it need not address
appel | ees’ argunments regardi ng sovereign immunity and qualified
immunity. Accordingly, appellant’s ADEA clai m agai nst the Board
was then his only surviving claim

On Decenber 24, 2002, the Board filed a “Prelimnary Mtion,”
asking the circuit court to “rule that sovereign/governmental
immunity bars Plaintiff’s ADEA clainf against it. The Board
claimed that it is a State agency and, therefore, it enjoys
constitutional immnity fromsuit under the ADEA, in both State and
federal court, pursuant to the El eventh Anendnent.

According to appellant, the Board s notion represented “a
conplete reversal” of the Board s earlier “legal position.”
Mor eover, appellant argued that imunity under the Eleventh
Amendnment extends only to suits brought in federal court. In
addition, Norville insisted that the Board is not a State agency,
and thus it is not entitled to sovereign immunity or the protection
of the El eventh Amendnent.

At the hearing on May 1, 2003, the Board argued that “it is

wel | established,” both in federal and State court, “that the | ocal

board[ s] of education are state agencies for purposes of sovereign

12



I munity.” The Board added: “State inmmunity or sovereign immunity
applies not only to the state governnent, but it applies to state
agencies.” It said:

The second i ssue that we have addressed in our brief
Is the issue of can the state assert sovereign inmunity
inafederal ADEA claimin state court. W have cited in
section two of our brief several Suprene Court cases.
And | think it is fair to say that there has been a major
revolution in this area of the lawrecently: The Ki mel
[sic] case, the Sem nole case, Semi nole Tribe case, and
particularly the Al den case.

And in 1999 the Suprene Court in Al den held that the
powers delegated to Congress under Article 1 of the
United States Constitution do not include the power to
subj ect non-consenting states to private suits for
damages in the state court. So what | think what the
Suprene Court was saying is that, clearly, when a
claimant conmes in to state court to assert rights under
federal law, particularly enploynent |aw, such as the
Fair Labors [sic] Standard [sic] Act or the Age
Discrimnation in Enploynent Act, clearly the state can
i npose sovereign immunity both in the federal court under
Article 11, as well as traditional notions of sovereign
I munity in state court.

Appel | ant disagreed, claimng that the Board is a “quasi-
agency” and, wunder Article 19 of the Maryland Constitution,
appellant is entitled to seek redress of a constitutional tort.
Wth regard to whether the Board is a l|local or State agency,
Norville s lawer said it did not “make[] a lot of difference....”;
he maintained that, at the very least, the Legislature waived
sovereign inmmunity up to $100, 000. Claimng that the Eleventh
Amendnent does not apply in State court, appellant asserted:

| think that this is - - this is a constitutional tort,

I f anything. And it does have a statutory basis. But
that statutory basis says in the federal statute that

13



that gives jurisdiction to state and federal courts to
hear these types of discrimnations. And the reason they
got out of it in the federal court was because of the
Suprene Court canme through with the Kimell [sic]
deci sion, saying ... you can’t sue state agencies in a
federal court because of the El eventh Amendnent.

The court agreed with the Board. By Oder of My 14, 2003,
the court (Davis-Looms, J.) granted sumary judgnment to the Board
as to Count |, stating: “[T] he El eventh Amendnent bars suit agai nst
the [Board] on the basis of the [ADEA]....~" In its Menorandum
Opi nion of the sanme date, the court explained:

States are i mune under the El eventh Anendnent from
suit in federal court under the ADEA. Kimel v. Florida
Bd. of Regents, 528 U S. 62, 91 (2000). The county
boards of education in Maryland are state entities that
can assert El eventh Anendnment inmmunity to suit in federal
court under the ADEA. See Barnes v. Anne Arundel County
Bd. of Educ., Civil No. L-99-1608, 2000 U.S. Dist. LEXIS
10695, at *2 (D. Md. July 14, 2000) (stating that “[i]t
is well-established that Maryland county school boards
are state entities for Eleventh Anendnent purposes.
Def endant Anne Arundel County Board of Education is thus
i mune from suit in federal court under the ADEA ");
Jones v. Frederick County Bd. of Educ., 689 F.Supp. 535,
538 (D. Md. 1988) (stating that “[t] he Frederick County
Board of Education is an agent of the State entitled to
El eventh Amendnent imunity.”). In the instant case,
Plaintiff’s ADEA cl ai mwas di sm ssed in federal court on
t he basi s of the Board’ s El eventh Anendnent i mmunity from
suit....

Maryl and | aw provides county boards of education
with the power to sue and be sued. M. Code Ann., Educ.
§ 3-104(b)(2)(2001 Repl. Vol) *“A county board of
educati on may not rai se the defense of sovereignimunity
to any claimof $100,000 or less.” M. Code Ann., Cs.
& Jud. Proc. 85-518(c) (2002 Repl. Vol). “[T]he state’s
partial waiver of the county boards’ sovereign inmunity
does not constitute a waiver of their constitutional
imunity fromsuit in federal court under the Eleventh
Amendnent.” Jones, 689 F. Supp. at 538 (citing Florida
Dept. of Health & Rehabilitative Servs. v. Florida

14



Nursing Home Assn., 450 U.S. 147, 150 (1981)).

* * *

This Court finds that the El eventh Anmendnent bars
ADEA suits agai nst county boards of education in state
courts. The Supreme Court in Alden v. Maine, 527 U.S.
706 (1999), clearly held that “the States retain imunity
fromprivate suit in their own courts” as well as in the
federal courts. Alden, 527 U S. at 754. |In making his
argunent, Plaintiff fails to address Alden and i nstead
cites to federal appeals court cases from 1986 and
1946. ... It is apparent to this Court that Alden
controls this issue. The Maryland Court of Appeals has
also recognized that where the State enjoys Eleventh
Amendment sovereign immunity from suit in federal court,
it enjoys the same immunity in state court. See Robinson
v. Bunch, 367 M. 432, 439 (2002)(stating that “it is
clear that the Suprenme Court’s decision in Alden v.
Maine, 527 U.S. 706, requires that we overrul e the Court
of Special Appeals’ holding that the plaintiffs are
entitled to maintain this action under the renedial
provi sions of the [Fair Labor Standards Act] invoked by
the plaintiffs. The Alden case made it clear that the
FLSA coul d not constitutionally authorize an action such
as the one here involved.”).

* * %

The Supreme Court in Alden made it quite clear that where
a State has inmmunity in the federal courts froman action
based on federal law, it enjoys the same immunity in the
state courts. Alden, 527 U.S. at 754. Even though
Maryl and has partially waived the sovereign i munity of
the county boards of education, it has not waived their
El event h Arendnent constitutional immunity to suit under
the ADEA. Cearly, a private plaintiff cannot bring a
cause of action based on the ADEA agai nst a county board
of education in a Maryland state court. (E. 22-23)

Plaintiff also argues that there is a dispute of
material fact as to whether the Board is a state or a
county agency. It is clear to this Court that no such
di spute exits. The Court of Appeals has conclusively
determined that the county boards of education are state
agencies. Montgomery County Educ. Assn. v. Board of
Educ. of Montgomery County, 311 M. 303, 317 (1987);

15



McCarthy v. Board of Educ. of Anne Arundel County, 280
MI. 634, 650 (1977). As such, the county boards of
education may assert FEleventh Amendment immunity as
agencies of the state.

(Enphasi s added).
The court concl uded:

The El event h Amrendnent protects the States fromsuit
unl ess they have explicitly waived their immunity.
Maryl and has clearly not waived its inmunity fromsuits
brought under the ADEA, and this inmmunity applies to
private actions brought against its agencies in both
federal and state courts. Accordingly, the Anne Arundel
County Board of Education has a constitutional inmmunity
to suits brought in state court under the ADEA

We shall include additional facts in our discussion.

I. DISCUSSION

A. The Contentions

Appel | ant contends that the circuit court violated his rights
under Article 19 of the WMaryland Declaration of Rights® by
erroneously ruling that he cannot sue the Board for violations of
the ADEA, Art. 49B, or for the common law tort of w ongful

di scharge. Asserting that he has a property interest in his job,

8 Article 19 of the Maryland Declaration of Rights states:

That every man, for any injury done to himin his person
or property, ought to have renedy by the course of the
Law of the |land, and ought to have justice and right,
freely wthout sale, fully wthout any denial, and
speedily wi t hout del ay, according to the Law of the | and.

See Dua v. Comcast Cable of Md., Inc., 370 Md. 604, 644 (2002);
Robinson v. Bunch, 367 M. 432, 444 (2002); Doe v. Doe, 358 M.
113, 127-28 (2000); State v. Bd. of Educ. of Montgomery County, 346
Md. 633, 647 (1997).

16



appel I ant conpl ai ns that he has been deprived of his day in court
and has been denied “any renedy.” He states:

Having had his EEOCC conplaint dismssed wthout any

hearing or admnistrative ruling on the nerits, having

had his federal conplaint dismssed without a hearing on

the nerits, and having had every count in his state

conpl aint dism ssed over the course of three separate

notion hearings before three separate circuit court
judges spread out over two years, Norville s age
discrimnation claim was thus fully dism ssed wthout

ever receiving any hearing on the merits at any state of

the litigation — leaving him with no renedy, either

common | aw or statutory, for being discrimnated agai nst

on the basis of his age.

Further, appellant argues that, under both federal and State
law, there is a “clear statutory policy against age discrimnation
in the workplace.” See 29 U S.C. 8§ 623(a)(l); Art. 49B, §
16(a)(1). He notes that Maryland al so recogni zes the common | aw
tort of wongful discharge “*when the notivation for discharge
[contravenes sonme] clear mandate of public policy.’ Adler v.
American Standard Corp., 291 M. 31, 47 (1981).” Thus, appell ant
contends that the court “erred when it held that Norville' s comon
| aw count of Wongful Discharge agai nst the Board was preenpted by
both federal and state statutory renedy, while at the sane tine the
Court denied any statutory renedy to Norville.” |Indeed, Norville
mai ntains that the circuit court’s ruling “flies in the face of the
cl ear statutory policy agai nst age di scrimnation contained in both
State and federal law. ...” He explains:

This ruling would suggest to all county school boards

t hroughout Maryland that they are free to discrininate
against their any [sic] enployee over the age of 40 on
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the basis of age, for the Crcuit Court has held that
there is no statutory or cormmon | aw renmedy available to
State enpl oyees over the age of 40, victimzed by age
discrimnation in the workplace. This ruling nullifies
Article 19 of the Maryland Decl aration of Rights.

Appel I ant al so contends that the circuit court erred when it
ruled that the Board is a State agency for purposes of sovereign

imunity, and that the Eleventh Amendnent bars an ADEA claim

agai nst the Board. Insisting that the Board is a county agency,
Norville argues that “the Board cannot avail itself of sovereign
immunity.” But, “[e]ven if the Board is a state agency,” Norville

contends that the State has partially waived its imunity.”

In addition, Norville conplains that, at the hearing in Apri
2002, the Board repeatedly conceded that he could bring suit under
the ADEA in State court. Yet, despite those representations, in

May 2003 the Board articul ated what appellant characterizes as “a

stunni ng di spl ay of reversal of |egal position,” and “dianmetrically
contradicted its own concession.”

Appel l ant al so maintains that the court “erred when it held
that there is no private cause of action under Article 49B, § 16,
and consequently dism ssed Norville's 49B count.” Further, he
conpl ai ns about the dism ssal of his wongful discharge claim

In response, the Board argues that it is well settled in
Maryl and that county boards of education are State agencies, and

thus they are protected from suit by sovereign inmmunity and

El event h Amendnent jurisprudence. The Board also clains that the
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Legi slature has not waived sovereign inmmunity as to the ADEA
clainms, stating:

A review of Section 5-518, Courts & Judicial
Proceedings Article, and Section 4-105, Education
Article, Annotated Code of Maryland, reveals no such
specific waiver of ADEA clains. |In fact, both statutes
are a narrow wai ver of sovereign imunity; their focus is
ontraditional tort clains; these statutes do not address
federal statutory actions.

Additionally, the Board maintains that appellant has no
private right of action under Article 49B of the Maryl and Code. It
states: “Article 49Bitself creates a specific procedure and renedy
for the redress of any alleged wongs. Parlato v. Abbott Labs.,
850 F.2d 203, 205 (4th Cir. 1988). Article 49B enmpowers only MCHR
to initiate litigation.” Moreover, the Board clains that the
statutory renedies under Article 49B and the ADEA preenpt any
common | aw cl ai mfor wongful discharge, stating: “Mryl and courts
do not recognize a cause of action for wongful discharge (or
abusi ve discharge) when a separate statutory renedy exists that
provides an exception to the termnable enploynent at wll
doctrine.”

The Board also argues that Norville does not have a viable
Article 19 claim because he did “not plead a cause of action under
either Article 19 or 42 U. S.C. Section 1983.” The Board notes:
“M. Norville has cited no ADEA case authority to support an

Article 19 claim”

We shall discuss these contentions in turn.
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B. STATE OR MUNICIPAL AGENCY
Appellant’s ADEA claim is based on 29 US. C 8§ 623. | t
provides, in part:
§ 623. Prohibition of age discrimination
(a) Employer practices
It shall be unlawful for an enpl oyer--

(1) to fail or refuse to hire or to discharge any
i ndi vi dual or otherwise discrinmnate against any
individual with respect to his conpensation, ternms,
conditions, or privileges of enploynment, because of such
i ndi vi dual ' s age;

(2) tolimt, segregate, or classify his enpl oyees
in any way which would deprive or tend to deprive any
i ndi vidual of enploynent opportunities or otherw se
adversely affect his status as an enpl oyee, because of
such individual's age; or

(f) Lawful practices; age an occupational
qualification; other reasonable factors; laws of
foreign workplace; seniority system; employee
benefit plans; discharge or discipline for good
cause

It shall not be unlawful for an enployer, enploynent
agency, or | abor organization--

(1) to take any action otherw se prohibited under
subsections (a), (b), (c), or (e) of this section where
age i s a bona fide occupational qualification reasonably
necessary to the normal operation of the particular
busi ness, or where the differentiation is based on
reasonable factors other than age, or where such
practices invol ve an enpl oyee in a workplace in a foreign
country, and conpliance wi th such subsecti ons woul d cause
such enployer, or a corporation controlled by such
enpl oyer, to violate the laws of the country in which
such workplace is located;....

The circuit court found that the Board is a State agency.
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Therefore, it concluded that appellant’s ADEA cl aim agai nst the
Board was barred by the Eleventh Amendnent of the United States
Constitution and the doctrine of sovereign immunity. The El eventh
Amendnent provi des:

The Judicial power of the United States shall not be

construed to extend to any suit in law or equity,

commenced or prosecuted agai nst one of the United States

by Citizens of another State, or by Citizens or Subjects

of any Foreign State.

In reaching its decision, the circuit court relied on Kimel,
supra, 528 U.S. 62. There, the Suprene Court considered the
El event h Anendnent and sovereign immunity in regard to a private
suit against a state to recover danmages under the ADEA It
determ ned that, in enacting the ADEA, Congress “did not validly
abrogate the States’ sovereign imunity to suits by private
i ndividuals.” 1d. at 91.

Appel I ant chal |l enges the underlying prem se of the circuit
court’s decision. He vigorously maintains that the Board is not an

“armof the state,” and thus the Board is not protected fromsuit,

either by the El eventh Amendment or sovereign imunity.?®

° Appellant is joined in this view by the Public Justice
Center (“PJC’) and the American Civil Liberties Union of Maryl and
(“ACLU ), which have submtted a joint Amici Curiae brief.

The ACLU and the PJC contend that “county boards of education
in Maryland are not entitled to the sovereign imunity conferred
upon state governnent by the U S. Constitution.” Moreover, they
argue that “any such imunity has been waived by the GCeneral
Assenbly for anmounts up to $100,000 or the limt of the county
board’ s insurance policy.” In their view, “the fact that county

(continued...)
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Arguing that county school boards are the product of the
Legi slature, the Board disagrees with Norville. As it recognizes,
Ml. Code (1978, 2004 Repl. Vol.), 8 3-103 of the Education Article
(“Ed.”) creates a board of education for each county, “withlimted
authority to control educational matters that affect the county.”
Chesapeake Charter, Inc. v. Anne Arundel County Bd. of Educ., 358
Md. 129, 135-36 (2000). Al t hough the Board concedes that, “in
ternms of their conposition, jurisdiction, funding, and focus,” the
| ocal school boards “have a local flavor,” it notes that the Court
of Appeal s has consistently regarded county school boards as State
entities, rather than | ocal agenci es.

The question of whether the Board is a State or local entity
is central because, with regard to the ADEA claim the doctrine of
sovereign inmunity does not apply to a county agency; it applies
only to the State and its instrunentalities. “[T]he powers
del egated to Congress under Article | of the United States

Constitution do not include the power to subject nonconsenting

°C...continued)

boards of education are regarded as ‘state agencies’ for nmany ...
pur poses under state |law does not in any sense conpel the
conclusion that county boards are also arnms of the state for
pur poses of sovereign imunity.” (citing Blades v. Woods, 107 M.
App. 178, 182 (1995) (concluding that Baltinore Cty Police
Departnent is a state agency for certain purposes but is “‘not
entitledto...Eleventh Amrendnent protection.’”) (citationomtted).
While noting that “County boards of education in Maryland [are]
‘state agencies’ for many other purposes,” anmci contend that the
boards “share the key characteristics of | ocal boards of education
in other states that have I ed [other] courts to determ ne that they
are not ‘arnms of the state.”” (Citations omtted).
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States to private suits for damages in state courts.” Alden v.
Maine, 527 U.S. 706, 712 (1999). Rat her, “[i]n exercising its
Article | powers Congress nay subject the States to private suits
intheir own courts only if thereis ‘conpelling evidence that the
States were required to surrender this power to Congress pursuant
to the constitutional design.” 1d. at 730 (citation omtted).

As we noted, the court belowrelied, in part, on the El eventh
Amendrent. I n Hess v. Port Authority Trans-Hudson Corp., 513 U. S.
30 (1994), the Suprenme Court expl ained that the El eventh Amendnent
“largely shields States fromsuit in federal court wthout their
consent, leaving parties with clainms against a State to present
them if the State permts, inthe State’s own tribunals.” 1d. at
39. Simlarly, the Court of Appeals recently said: “It was settled
over a hundred years ago that the El eventh Amendnent to the United
States Constitution!! provides a state with inmmunity to clains
ari sing under federal |aw and asserted by a citizen of that state
in federal court.” Maryland Military Dep’t v. Cherry, 382 Ml. 117,
122 (2004). Thus, Congress has no authority to abrogate a state’s
sovereign immnity in federal or state court, although a state may
consent to suit. Alden, 527 U S. at 748, 752, 754-55.

““The [ El eventh] Amendnent is rooted in arecognition that the
States, although a wunion, namintain certain attributes of
sovereignty, including sovereign inmunity.’” Hess, 513 U S. at 39

(citation omtted). The Amendnent was adopted for “twin reasons”:
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1) “the States’ fears that ‘federal courts would force themto pay
their Revolutionary War debts, leading to their financial ruin,’”
id. (citation omtted), and 2) “the integrity retained by each
State in our federal system” 1d. The "“inpetus for the El eventh
Amendnent ” was “t he prevention of federal -court judgnents that nust
be paid out of a State's treasury.” Id. at 48.

Not ably, constitutional sovereign inmunity “derives not from
the Eleventh Amendment but from the structure of the origina
Constitution itself.” Alden, 527 U S. at 728; see Idaho v. Coeur
d’Alene Tribe of Idaho, 521 U.S. 261, 267-68 (1997). The Alden
Court acknow edged, 527 U.S. at 713, that the Suprenme Court has
“sonetines referred to the States’ imunity fromsuit as ‘ El eventh
Amendment imunity,’”” but that phrase, while “conveni ent
shorthand,” is also sonething of a msnoner.” 1d. This is because
“the sovereign immunity of the States neither derives from nor is
limted by, the terms of the Eleventh Anendnent.” Id. Rather,
“the States’ immunity from suit is a fundanental aspect of the
soverei gnty which the States enjoyed before the ratification of the
Constitution, and which they retain today....” Id. As the Alden
Court said, “The Eleventh Anmendnment confirnmed, rather than
established, sovereign imunity as a constitutional principle[.]”
Id. at 728-29. Thus, the paraneters of constitutional sovereign
immunity for the states and its instrunentalities are determ ned

“by fundanmental postulates inplicit in the constitutional design.”
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Id. at 7209. See Federal Maritime Comm’n v. South Carolina State
Ports Auth., 535 U.S. 743, 753 (2002) (“[T]he Eleventh Anmendnent
does not define the scope of the States’ sovereign imunity; it is
but one particular exenplification of that inmunity”).

“[ SJovereign inmunity is rooted in the comon law and ‘is
firmMy enbedded in the law of Mryland.’” Stern v. Board of
Regents, University Sys. of Md., 380 Md. 691, 700 (2004) (citation
omtted). The doctrine “precludes suit against governnental
entities absent the State's consent.” ARA Health Servs., Inc. V.
Dep’t of Public Safety and Corr. Servs., 344 Ml. 85, 91-92 (1996);
see Sharafeldin, supra, 382 Ml. at 140 (“[T]he origin of the
doctrine of sovereign inmunity in Maryland did not stem from
judicial fiat but was statutory in nature, and ‘[w e have
consistently declined to abrogate sovereign immunity by judicia
fiat’”) (citation omtted). Thus, the Court of Appeals has “held,
consistently, that imunity from suit is ‘one of the highest
attributes of sovereignty,’ and that any waiver of that inmunity
must conme from the Legislature.” Sharafeldin, 382 M. at 140
(citation omtted).

VWiile “[t]he bar of the El eventh Amendnent to suit in federal
courts extends to States and state officials,” it “does not extend
to counties and sim lar nunicipal corporations.” Mt. Healthy City

Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280 (1977); see

Alden, 527 U.S. at 756 (recognizing that the State’'s sovereign
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immunity “does not extend to suits prosecuted agai nst a mnuni ci pal
corporation or other governnental entity which is not an armof the
State”). Only the states thenselves, or a state agency or
instrunmentality that functions as an “arm of the State,” 1is
entitled to i nvoke sovereign immunity or the imunity afforded by
t he El eventh Anendment. See Regents of the Univ. of California v.
Doe, 519 U. S. 425, 429 (1997); Condon v. State, 332 M. 481, 492
(1993). Therefore, the state/local conundrum requires carefu
scrutiny; we nust determne whether the Board is an arm or
instrumentality of the State, entitled to the protections of
sovereign inmmunity, or, instead, is to be treated as a county
agency, to which sovereign immunity does not apply.

The federal cases suggest several factors that are pertinent
to the analysis of whether a particular entity is regarded as an

armof the state.!® Paranount anong themis the so called “State

10 I'n Mancuso v. N.Y. State Thruway Auth., 86 F.3d 289 (2d
Cr.), cert. denied, 519 U S. 992 (1996), the Second Circuit
observed that the “jurisprudence over howto apply the armof-the-
state doctrine is, at best, confused.” I1d. at 293. That court
identified six factors rel evant to determ ning whether an entity is
an arm of the state, derived from Lake Country Estates, Inc. v.
Tahoe Reg’1 Planning Agency, 440 U.S. 391 (1979). They are, 86
F.3d at 293:

(1) howthe entity is referred to in the docunents that
created it; (2) how the governing nenbers of the entity
are appoi nted; (3) howthe entity is funded; (4) whether
the entity’s function is traditionally one of |ocal or
state governnment; (5) whether the state has a veto power
over the entity’'s actions; and (6) whether the entity’s
obl i gations are binding upon the state.
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treasury” factor, i.e., whether an adverse judgnent against the
entity would be paid from the State’'s treasury. The three
“additional factors” are: “(1) the degree of control that the State
exerci ses over the entity or the degree of autonony fromthe State
that the entity enjoys; (2) the scope of the entity s concerns --
whet her |l ocal or statewide -- with which the entity is involved;
and (3) the manner in which State lawtreats the entity.” Cash v.
Granville County Bd. of Educ., 242 F.3d 219, 224 (4th G r. 2001).

The Suprene Court observed in Hess, supra, 513 U S. at 48,
that the “vulnerability of the State’s purse” is the “nost salient
factor in Eleventh Amendnent determinations.” 1t noted that, when
a state is not obligated to bear and pay the judgnent of a public
entity, “the El eventh Amendnent’s core concern is not inplicated.”
Id. at 51. Simlarly, the Fourth Crcuit said in Ccash, 242 F.3d at
223: “The principal factor, upon which courts have virtually al ways
relied, is whether a judgnent agai nst the governnental entity would
have to be paid fromthe State’s treasury.” See Alkire v. Irving
330 F.3d 802, 811 (6th Gr. 2003)(“[We now recognize that the
question of who pays a damage judgnent against an entity as the
nost inportant factor in armof-the-state analysis, though it is
uncl ear whether it is the only factor or nmerely the principal
one.”); Eason v. Clark County Sch. Dist., 303 F.3d 1137, 1141 (9th
Gr. 2002)(“[Whether a noney judgnment will be satisfied out of

state funds--is the nost inportant [factor].”), cert. denied, 537
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U S 1190 (2003). The “additional factors” seek to ensure that a
judgnment against the entity would not infringe the state's
“sovereign dignity.” Cash, 242 F.3d at 224.

In Cash, supra, 242 F.3d 219, the Fourth Crcuit considered
“whether the Granville County (North Carolina) Board of Education
enj oys El eventh Anendnment imunity in a suit brought by an enpl oyee
against it under the Fair Labor Standards Act for overtine pay.”
Id. at 221. The court concluded that the “Board is nore like a
county than an armof the State....” Id.

In anal yzi ng whet her the county board of education was to be
treated as an arm of the State of North Carolina, the Fourth
Circuit observed that thereis “no bright |ine of demarcation” that
separates state entities, entitled to Eleventh Anendnent
protection, from*“local governnental entities,” which are not. I1d.
at 223. CGting Hess, supra, the Fourth Crcuit noted that, when
there is a conflict in “the factors for resolving whether a
governmental entity is an arm of State or nore like a county or
muni ci pality,” id., the courts seek “guidance in the ‘tw n reasons’
for the El eventh Anmendnent.” 1d. Those reasons “‘dom nate’ any
anal ysis of whether a governnental entity is to be accorded
El eventh Anendnent imunity.” Id. (citation omtted in Cash).

As we noted, the court pointed to several factors to resolve
whet her the county school board was a state entity. The Cash court

said that, “if the State treasury will be called upon to pay a
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j udgnent against a governnental entity, then Eleventh Anendnent
imunity applies to that entity, and consideration of any other
factor beconmes unnecessary.” Id. at 223. Conversely, it
determined that “a finding that the State treasury will not be
affected by a judgnent against the governnental entity weighs
against finding that entity immne.” Id. at 224. In that
ci rcunstance, the court considers whether the three “sovereign
dignity” factors, identified above, conpel a contrary concl usion.
Id. at 225.

The Fourth Circuit analyzed various statutory provisions
pertinent to the matter of the autonony of the county school
boards. 1d. at 225-26. |In particular, it noted that |ocal school
boards may purchase liability insurance to satisfy judgnents
agai nst them may retain private counsel w t hout seeki ng permni ssion
from the state’s Attorney GCeneral; are “‘unit[s] of loca
governnment’ authorized to enter into interlocal cooperative
agreenents”; and nmay decl are bankruptcy under federal law. 71d. at
225. Mbreover, it pointed out that the nenbers of school boards
are locally elected, and it is the local board that enforces the
statewi de rules for teacher certification and curriculum Id. at
225-26. Accordingly, the Fourth Grcuit concluded that the county
board “appears nuch nore akin to a county in North Carolina than to
an arm of the State.” Id. at 226. In its view, “any judgnent

rendered against a |ocal school board would not ... affront the
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dignity of the State.” 1Id.

In contrast to Cash, we are mndful that, historically, the
Court of Appeal s has al nost al ways regarded | ocal school boards as
agencies of the State. For exanple, in Board of Educ. of Prince
George's County v. Prince George's County Educators' Ass'n, Inc.,
309 Md. 85, 95-96 n.3 (1987), the Court of Appeals stated: "County
boards of education are, of course, state agenci es and not agenci es
of the county governments.” Nunmerous other cases reach the sane
conclusion. See, e.g., State v. Bd. of Educ. of Montgomery County,
346 Md. 633, 635 n.1 (1997)(“The various county boards of education
are State agencies.”); Board of Educ. of Prince George’s County v.
Town of Riverdale, 320 Md. 384, 387 n.3 (1990)(“It is settled that
county boards of education are State agencies.”); Board of Educ. of
Prince George’s County v. Secretary of Personnel, 317 M. 34, 44,
44 n.5 (1989)(“The reason is that the [county school] Board is a
state governnent agency; it is a creature of the State, an arm of
the State”; “It is settled that county boards of education are
St at e agencies.”); Montgomery County Educ. Ass’n v. Bd. of Educ. of
Montgomery County, 311 Md. 303, 317 (1987)(“Local boards are state
agenci es, and, as such, are responsible to other appropriate state
officials and to the public at large.”); Hornbeck v. Somerset Co.
Bd. of Educ., 295 Md. 597, 620-32 (1983) (tracing “statew de system
of free public schools” to the adoption of the Mryland

Constitution of 1864.); McCarthy v. Bd. of Educ. of Anne Arundel
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County, 280 M. 634, 651 (1977)(“We conclude ... that the County
Council of Anne Arundel County was w thout power to legislate in
this field and to place additional duties upon a State agency, the
Board of Education of Anne Arundel County.”).

Mor eover, several decisions issued by the United States
District Court for the District of Maryland have recogni zed t hat
county boards of education in Maryland share the sovereign immunity
fromsuit enjoyed by the State. In Lewis v. Bd. of Educ. of Talbot
County, 262 F. Supp. 2d 608 (D. M. 2003), for exanple, a former
enpl oyee of the Talbot County Board of Education brought suit
agai nst the board and its agents for breach of contract, w ongful
di scharge, prom ssory estoppel, and viol ati ons of federal and state
constitutional rights. 1d. at 610. The defendants asserted, inter
alia, that they were protected from suit by sovereign immunity,
pursuant to the El eventh Anendnent. 71d. at 612. The federal court
concl uded that the Board was entitled to imunity with respect to
all clainms, because it is an armof the state. I1d. at 612-14.

Inits analysis, the court considered the factors di scussed in
Cash to determne whether suit against the school board
“essentially constitutes suit against the state....” Id. at 613.
Al t hough the court noted that "the scope of concern” of the Tal bot
County School Board “is nore | ocal than statew de,” id. at 613, and
acknow edged that this “factor tilts slightly against a finding of

sovereign inmmunity,” id. at 614, the court was satisfied that it
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was “outwei ghed by the other factors.” 1d. Anong other things,
the court observed that “Maryl and | aw, through statute and judi ci al
opinion, treats the county school boards as agents of the state.”
Id. The court reasoned, id. at 613:

The Tal bot County School Board is |ess autononous
than the board at issue in Cash in many respects. Anong
other things, the Talbot County Board's nenbers are
appoi nted by the Governor of Mryland, not |locally
el ected. See Md. Code Ann., Educ. 8 3-108. |In Maryl and,
t he Board may buy, sell, and hold property only with the
approval of the State Superintendent. See 1id. at 8
4-115. Each new school established by the Tal bot County
Board becones a "part of the State program of public
education." I1d. at 8 4-109. The Board's enploynent and
teacher certification practices are nore closely
regul ated in Maryl and than those of the boards in North
Carol i na. See, e.g., 1id. at 88 6-202 & 4-205(c) (the
state, through the State Board of Education, is the
ultimate judge of the validity of dismssals for both
pr of essi onal and non- prof essi onal enpl oyees); M. Regs.
Code tit. 13A 8 07.02.01 (state controls formof contract
for certificated enpl oyees); Ml. Regs. Code tit. 13A 8§
12, et seq. (state defines and enforces teacher
certification requirenents). While both boards exercise
some budgetary discretion, the Tal bot County board nust
submt to an annual audit conducted by the state. See
Mi. Code Ann., Educ. § 5-113. Moreover, the State of
Maryl and retains the power to reconstitute and oversee
t he operati on of schools that do not neet state standards
for student performance. See MI. Regs. Code tit. 13A §
01. 04. 08. The Tal bot County School Board does not
operate with the sane degree of autonony as do the school
boards of North Carolina.

Simlarly, in Biggs v. Bd. of Educ. of Cecil County, 229 F.
Supp. 2d 437 (D. Md. 2002), the plaintiffs, parents of an epileptic
daught er, sought nonetary damages on her behal f under the Anmericans
with Disabilities Act. Id. at 438-39. They argued that the Board

of Education of Cecil County was not entitled to invoke the
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protection of the Eleventh Anmendnent because it is not an
instrunentality of the State. Id. at 443. The federal court
di sagreed, concluding that the board is a state agency for the
pur pose of Eleventh Amendnent analysis. Id. at 444. Rel yi ng,
inter alia, ON Chesapeake Charter, Inc. v. Anne Arundel County Bd.
of Educ., 358 M. 129 (2000), the court said: “Maryland |aw
consistently and repeatedly has treated |ocal school boards as
agencies of the state.” 229 F. Supp. 2d 444 footnote omtted).

The Biggs court explicitly addressed the criteria articul ated
by the Fourth Circuit in Cash, supra, 242 F.3d 219, and determ ned
that the | ocal board net those criteria and was i mune from suit.
It stated, 229 F. Supp. 2d at 444:

The Court concludes that the Board is a state agency for
t he purposes of the El eventh Arendnent. First, the State
of Maryland exercises a great degree of control over
Maryl and county school boards. Senior Judge Joseph H
Young of this Court noted in Jones [v. Frederick County
Bd. of Educ., 689 F.Supp. 535, 537-38 (1988)] that,

Maryland |aw creates the county boards of
education and governs their conposition and
menbership.... The county boards nust obtain
t he state’s appr oval regar di ng t he
establishment of schools, acquisition or
di sposition of property, construction or
renovation of buildings, and curriculum The
state appropriates substanti al funds to
support the county boards. In return, the
county boards nust acquiesce to an annual
audit and submt an annual budget to the
state....

See also Adams v. Calvert County Pub. Schs., 201 F. Supp. 2d 516,

521 (D. M. 2002) (recognizing that “[b]Joth state and federa
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courts in Maryland ... have ‘consistently held that the county
boards of education are agencies of the state’ and that ‘the
Maryl and statute clearly supports this conclusion.””) (interna

citations omtted); Rosenfeld v. Montgomery County Pub. Schs., 41
F. Supp. 2d 581, 586 (D. M. 1999) (concluding, in race
di scrimnation case against the Mntgonmery County Board of
Education and others, that suit was barred by the Eleventh
Amendnent because the school board is a State entity, and finding,

under Maryland law, that Ed. 8§ 4-105(a) does not constitute a
wai ver for clains |ess than $100, 000, because the State did not
explicitly consent to suit); Jones v. Frederick County Bd. of
Educ., 689 F. Supp. 535, 538 (D. M. 1988)(concluding that
Frederick County Board of Education “is an agent of the State of
Maryl and entitled to El eventh Anendnent imunity.”).

County boards of education in Maryland seem to have a
“peculiar hybrid nature,” with attri butes of both State and county
governnment. Dean v. Bd. of Educ. of Cecil County, 71 M. App. 92,
98, cert. denied, 310 Md. 490 (1987). Here, the Board operates 108
el enentary, mddle, and high schools, with nearly 75,000 students.
And, for fiscal year 2003, it had an operating budget of over 633
mllion dollars.' While we are tenpted sinply to parrot what the

cases cited above have said as to the armof the State status of

11 See “Facts about Anne Arundel County’'s Public School
System ” avail abl e at www. aacps. or g/ aacps/ boe/ ADM N PI NFQ' i nf 0. asp.
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county school boards, the inportance of the issue warrants a nore
careful anal ysis.

It is helpful to beginwith areviewof the | egislative schene
governi ng public education in Maryland. The General Assenbly has
crafted a statutory schene that confers broad authority upon the
State Board of Education as well as local school boards. At the
sane tine, it inposes limtations upon the respective powers of the
| ocal boards and the State Board.

County schools systens are funded partly by the State and
partly by the individual counties. Hornbeck, supra, 295 M. at
604. The jurisdiction of *“each county school systenmf s
coextensive with the “geographi cal boundary of the county.” Ed. §
3-102. Each county board i s an i ndependent “corporate body,” with
the right to “sue and be sued.” Ed. 8§ 3-104 (enphasis omtted).
Mor eover, the purpose of the county boards is generally local. sSee
Ed. § 4-101(a) and (b) (stating that “[e]ducational matters that
affect the counties shall be under the control of a county board of
education in each county,” with authority to “seek in every way to
pronote the interests of the schools under its jurisdiction”).
Pursuant to Ed. 8 4-108(3), county school boards “determne, wth
t he advi ce of the county superintendent, the educational policies
of the county school system” subject to State | aw and applicable
byl aws, rules, and regulations of the State Board of Education

However, county school boards must conply with State requirenents
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regarding certification of teachers (Ed. 8 6-201) and curricul um
(Ed. § 4-111).

County boards have the power to hold property, Ed. § 4-114,
and to condemm property without State approval. Ed. 8§ 4-119. 1In
addition, a county school board may consolidate schools, Ed. § 4-
120, and enter into cooperative agreenents for the joint
adm ni stration of prograns. Ed. § 4-123.12 They al so enjoy
considerable latitude in budgetary matters. Ed. 88 5-102, 5-103.
But, the State retains supervisory control over |ocal devel opnent
of school property. Al t hough county boards may purchase real
property, build and renodel school buildings, and select |and for
school sites, they may only do so with the approval of the State
Superi ntendent of Schools.®® Ed. 88 2-303(f), 4-115, 4-116

Not abl y, county school boards are entrusted with consi derable
control over matters of personnel. Ed. 88 4-103(a); 6-201. This
includes the right to establish qualifications for teachers and
adm ni strators, Ed. 8§ 6-201(f), and to di sm ss enpl oyees for cause.
Ed. § 6-202.

Ed. § 4-103, capti oned “School personnel,” provides, in part:

12 Such an agreenent nust be approved by the county governing
body and can be frustrated by the State only if the Attorney
General determ nes that the agreenment “is not in proper formor not
conpatible with the aws of” Maryland. 71d. § 4-123(c).

13 The State superintendent’s approval is required for
renodeling only if the cost exceeds $350,000. Ed. § 2-
303(f)(1)(ii).
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(a) Appointment and Salary. — On the witten
recommendati on of the county superintendent and subject
to the provisions of this article, each county board
shal I :

(1) Appoint all principals, teachers, and other
certificated and noncertificated personnel; and

(2) Set their salaries.

Ed. 8 6-201 is also relevant. It states:
§ 6-201. Appointment, tenure, and qualifications.

(a) Authority of county board to employ personnel. -
The county board shall enploy individuals in the
positions that the county board considers necessary for
the operation of the public schools in the county.

(b) Appointment of professional personnel. -
(1) The county superintendent shall nom nate for
appoi ntment by the county board:
(i) Al professional assistants of the office of county
superi nt endent; and
(ii) Al principals, teachers, and other certificated

per sonnel .
(2) As to these personnel, the county superintendent
shal | :

(i) Assign themto their positions in the schools;

(1i) Transfer themas the needs of the schools require;

(1i1) Recomend them for pronotion; and

(iv) Suspend them for cause and recomrend them for

di sm ssal in accordance with 8 6-202 of this subtitle.
(c) Appointment of clerical and nonprofessional

personnel. -

(1) Except in Wrcester County and Baltinmore City, the

county superintendent shall appoint clerical and other

nonpr of essi onal personnel. ..

* * %

(f) Qualifications, tenure, and compensation of
appointees. - Subject to the provisions of this article,
the qualifications, tenure, and conpensation of each
appoi ntee shall be determ ned by the county board....
Ed. 8 6-202, which pertains to enpl oyee di scharge, states, in
part:

§ 6-202. Suspension or dismissal of teachers, principals
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and other professional personnel.

(a) Grounds and procedure for suspension or

dismissal. -
(1) On the recommendati on of the county superintendent,
a county board may suspend or dismss a teacher,
princi pal, supervisor, assistant superintendent, or ot her
pr of essi onal assistant for:

(i) Imorality;

(i) Msconduct in office, including know ngly

failing to report suspected <child abuse in

violation of 8§ 5-704 of the Famly Law Article

(ii1) Insubordination;

(iv) Inconpetency; or

(v) WIIlful neglect of duty.

(2) Before renoving an i ndi vidual, the county board shal
send the individual a copy of the charges agai nst hi mand
give him an opportunity within 10 days to request a
heari ng.

(3) If the individual requests a hearing wthin the
10-day peri od:

(1) The county board pronptly shall hold a heari ng,
but a hearing may not be set within 10 days after the
county board sends the individual a notice of the
hearing; and

(ii1) The individual shall have an opportunity to be
heard before the county board, in person or by counsel,
and to bring witnesses to the hearing.

(4) The individual may appeal from the decision of the
county board to the State Board.... [

Ed. 8 2-303 governs the powers and duties of the State

Superi ntendent of Schools. It provides, in part:
(g) Certification. — (1) The State Superintendent
shall certificate the professional personnel in each

publ i c school in accordance with this article and subj ect
to the byl aws, rul es, and regul ati ons of the Professional
St andards and Teacher Educati on Board.

(2) Renewal requirenments for any professionally
certificated enployee may be waived if:

(i) The renewal is reconmended by the county
superi ntendent having jurisdiction over the enpl oyee; and

14 Appel | ees have not argued that appellant’s only renedy was
that provided by Ed. 8§ 6-202.
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(i1) The professionally certificated enpl oyee is:

1. 55 years old or older; or

2. Enployed in public or approved nonpublic school
service for at |east 25 years.

O significance here, the Legislature has waived the boards’
imunity fromsuit up to $100, 000, or the limts of the applicable
i nsurance coverage. Ed. 8 4-105(d) states:

§ 4-105. Comprehensive liability insurance; defense of
sovereign immunity.

(d) Defense of sovereign immunity.- A county board
shall have the immunity from liability described under §
5-518 of the Courts and Judicial Proceedings Article.

In turn, C.J. 8 5-518 provides, in part:
§ 5-518. Same - County boards of education.

(b) Claims for more than $100,000. - A county board of
education, described under Title 4, Subtitle 1 of the
Education Article, may raise the defense of sovereign
immunity to any amount claimed above the limit of 1its
insurance policy or, 1f self-insured or a member of a
pool described under § 4-105 (c) (1) (ii) of the Education
Article, above S5100,000.

(c) Claims for $100,000 or less.- A county board of
education may not raise the defense of sovereign immunity
to any claim of 5100,000 or less....

* * %

(h) Judgment levied against board.- Except as provided
in subsection (e), (f), or (g) of this section, a
judgnment in tort for danmages against a county board
enpl oyee acting within the scope of enploynent, a county
board nenber acting within the scope of the nenber's
authority, or a volunteer acting within the scope of the
volunteer's services or duties shall be |evied agai nst
the county board only and may not be execut ed agai nst the
county board enpl oyee, the county board nenber, or the
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vol unt eer personally.
(Enmphasi s added).

The amici recognize that the county school boards receive
significant funding fromthe State. But, they argue that it is not
“inmportant” that a school board “woul d use noney it receives from

the state to pay judgnents against it.... In their view, such an
argunent “woul d transformany governnent entity that receives state
funds into an armof the state.” They also point out that “cities
and counties typically receive substantial funds fromthe state,
yet are not considered arnms of the state.” Mreover, they maintain
that a simlar argunent was rejected in Mt. Healthy, supra, 429
U S at 280-81, in which the Suprenme Court concluded that a | oca
Ohi 0 board of education was not an armof the state, even though it
received “a significant anount of noney fromthe State.” See also
Doe, supra, 519 U.S. at 428 (“*The question is not who pays in the
end; it is who is legally obligated to pay the judgnment that is
bei ng sought.””) (citation omtted); see also Ambus v. Granite Bd.
of Educ., 995 F.2d 992, 996 (10th G r. 1993) (en banc) (“The proper
[state treasury factor] analysis focuses on whether the danage
award woul d be paid directly by the state treasury, rather than
indirectly through comm ngled state and local funds or state
I ndemmi fication provisions.”) (enphasis in original).

Instead, amci claimthat the inportant issue is “whether the

state itself would be liable for a judgnent against the entity.”
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Clearly, the statutory schene obligates the Board, not the State,
to pay any adverse judgnment. In particular, Ed. 8 4-105 requires
county boards of education to procure “conprehensive liability
i nsurance to protect the board and its agents and enpl oyees,” with

“mnimum liability coverage of not |ess than $100,000 for each

occurrence.” NMoreover, in the event of litigation, county school
boards are not represented by the Attorney CGeneral. |Instead, they
are authorized to retain counsel.' See Ed. 8§ 4-104. |ndeed, the

Board is represented here by the County Attorney’s O fice, not the
Maryl and Attorney Ceneral.

Maryl and has a m xed systemfor choosing nenbers of its county
boards of education; the boards of about half of Mryland s
counties are locally elected. See Ed. 8§ 3-114. Seven of the eight
menbers of the Anne Arundel County Board of Educati on are appoi nted
by the governor. See Ed. § 3-108(a); § 3-110.

The Court of Appeals was certainly mndful of the statutory
schenme and the precise issue presented here when it decided
Chesapeake Charter, Inc. v. Anne Arundel County Bd. of Educ., 358
Ml. 129 (2000). That case suggests to us that, under very limted
ci rcunstances, a county board of education in Maryland is to be
treated as a | ocal agency rather than as an arm of the State.

Chesapeake Charter, Inc. involved “a procurenent dispute”

 |In Baltinore County, the Board nay retain counsel to
represent it in matters involving the County Governnent. Ed. § 4-
104(a), (b).
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bet ween three school bus contractors and the Anne Arundel County
Board of Education. Id. at 131. The Court had to determ ne
“whet her the procurenent of services by a county board of educati on
IS subject to [the State’'s] General Procurenent Law.” Id.
Al t hough the Court answered in the negative, we do not construe the
opi nion as a harbinger of change in regard to state arm anal ysi s.

In that case, the bus contractors protested the school board s
solicitation of bids for student transportation routes. Wen their
protest was denied, they filed an appeal with the Maryland State
Board of Contract Appeals (“MSBCA”). Id. at 132-33. The
purchasing officer was of the view that the county board was not
subject to the State’s procurenent |law or the jurisdiction of the
VEBCA. Id. at 133. She noted that county school boards are
“authorized to enter into procurenent contracts, pursuant to their
own procedures, subject to admnistrative reviewby the State Board
of Education....” 1Id. at 132. After the State Board of Education
intervened as an interested party, both the Anne Arundel County
Board and the State Board noved to dism ss the contractors’ appeal,
cl ai m ng that the MSBCA had no jurisdiction to consider the protest
because t he County Board was not subject to the State’ s procurenent
I aw. Id. at 133. The MSBCA di smi ssed the appeal, concluding
“that, although county boards of education may be State agencies
for some purposes, they are not units in the Executive Branch of

the State Governnent for purposes of the General Procurenent Law
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and are therefore not subject to that law.” Id.

Follow ng the circuit court’s affirmance, the Court of Appeal s
was tasked with deciding whether the Anne Arundel County School
Board was subject to the State’'s General Procurenent Law. Relying
on earlier decisions of the Court of Appeals holding that county
school boards are State agencies, rather than county agencies, the
contractors argued that the board was subject to State procurenent
| aw. The County School Board, joined by the State Board of
Education, clainmed that the County Board was not subject to the
State’s Ceneral Procurenent Law.  Id.

The Court noted that Maryl and Code (2001 Repl. Vol.), § 11-202
of the State Finance and Procurenent Article (“SFP"), provides that
t he General Procurement Law applies to “‘each expenditure by a unit
under a procurenment contract.’” Id. at 134 (citing SFP § 11-202).
Moreover, the MSBCA is vested with jurisdiction to hear appeals
fromthe “final action of a unit” concerning a protest relating to
a procurenent contract. SFP § 15-211. While recognizing that the
award of a bus transportation contract by a county school board is
an “expenditure” under a procurenent contract, id. at 134, the
Court reasoned that whether the school board is subject to the
General Procurenent Law and MSBCA jurisdiction “hinges on whet her

a county school board is ‘a unit’ within the neaning of that |aw”
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1d.'®

The Court recognized that, “in ternms of their conposition
jurisdiction, funding, and focus,” county school boards “clearly
have a local flavor, [yet] the county school boards have
consi stently been regarded as State, rather than county, agencies.”
Id. at 136. The Court el aborated, id. at 135-36:

County school boards are creatures of the Ceneral
Assenbly. Section 3-103 of the Education Article (ED)
creates such a board for each county, with limted
authority to control educational matters that affect the
county. See ED 8§ 4-101. In 13 counties, the nenbers of
the board are elected by the voters of the county (8§
3-114); in Baltinore City, the nmenbers of the board
ot her than a student nenber, are appointed jointly by the
Governor and the Mayor of Baltinore (8 3-108.1); in the
ot her counties, the nmenbers are appoi nted by the Gover nor
from anong the residents of the county (8 3-108). The
county school systens are funded in part by the State and
in part by the counties. Hornbeck v. Somerset Co. Bd. of
Educ., 295 Md. 597, 458 A.2d 758 (1983).0

O significance here, the Court elucidated the underlying
rational e delineating county boards as state agencies. It said,
id. at 136- 37:

County school boards are considered generally to be
St ate agenci es because (1) the public school systemin

' The term"unit" is defined by SFP § 11-101(x), as foll ows:
(1) “Unit” nmeans an officer or other entity that is in
the Executive Branch of the State governnent and is
authorized by law to enter into a procurenent contract.
(2) “Unit” does not include:

(i) a bistate, nultistate, bicounty, or nulticounty
gover nnent al agency; or

(ii) a special tax district, sanitary district,

drainage district, soil conservation district, water
supply district, or other political subdivision of the
St at e.
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Maryl and i s a conprehensi ve State-w de system created by
the General Assenbly in conformance with the nmandate in
Article VIIl, 8 1 of the Maryland Constitution to
establish throughout the State a thorough and efficient
systemof free public schools, (2) the county boards were
created by the General Assenbly as an integral part of
that State system (3) their mssion is therefore to
carry out a State, not a county, function, and (4) they
are subject to extensive supervision by the State Board
of Education in wvirtually wevery aspect of their
operations that affects educational policy or the
adm ni stration of the public schools in the county.

Not ably, the Court carved out a particular area in which a
| ocal board is not deemed an agency of the State. It said:
“Although legally State agencies for those reasons, they are not
normal |y regarded, for structural or budgetary purposes, as units
wi thin the Executive Branch of the State governnment.” 1d. at 137.
It added: “This becones evident when we exam ne the pl ace of county
school boards in the structure and governance of public education
in Maryland.” 1d. at 137. The Court expl ained, id.:

In carrying out the mandate of Article VIII, 8 1 [of the
State Constitution], the Legislature created a del i berate
and well-defined balance between State governnent
structures and State-based but predomnantly |oca

structures. The State governnent structure for primary
and secondary education is the State Departnent of
Education, created by ED & 2-101 "as a principal
departnment of the State governnent." The Departnent
consists of (1) the State Board of Education, which is
the head of the Departnent (8 2-102) and is vested with
ultimate supervi sory authority for determ ni ng
educational policy in Maryland and adm nistering the
public school system (2) the State Superintendent of
Schools, who is a nenber of the Governor's Executive
Council (8 2-303(d)) and serves, in essence, as the chief
executive officer of the Departnment, and (3) the other
professional, admnistrative, and clerical enployees
enpl oyed by the Departnent, who are State governnent
enpl oyees for budgetary and personnel purposes. See FY
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2000 Maryl and State Budget, Part Il at 283, show ng 1, 344
aut horized positions for the State Departnment of
Educati on and an appropriation of nearly $67 mllion to
pay those enpl oyees.

Further, the Court stated, id. at 137-38:

The authority of the State Board of Education,
codified in part in ED 8 2-205, has been described as “a
visitatorial power of the nost conprehensive character,"”
one that is “inits nature, sunmary and exclusive." Wwiley
v. Allegany County School Comm'rs, 51 M. 401, 405-06
(1879); Zantzinger v. Manning, 123 M. 169, 178, 90 A
839, 842 (1914); wilson v. Board of Education, 234 M.
561, 565, 200 A .2d 67, 69 (1964). It includes (1)
determning the primary and secondary educational
policies of the State, (2) explaining the true intent and
meani ng, causing to be carried out, and deciding all
controversi es and di sputes arising under the provisions
of the Education Article that are wthin its
jurisdiction,[! (3) adopting by-laws, having the force of
law, for the admi nistration of the public schools, (4)
through the State Superintendent of Schools, exercising
general control and supervision over the public schools
and educational interests of the State, (5) preparing the
annual State public school budget , i ncl udi ng
appropriations for State aid to the counties for current
expenses, student transportation, and public school
construction, and (6) specifying the information each
county board is required to record and the formin which
It is to be recorded.

Al so, the Court observed that the General Assenbly has created
for each county a county department of education “that, in
structure, generally mrrors that of the State Departnent of
Education.” 1d. at 138. It explained, id. at 138-39:

The county school board is the head of the county
departnent and is responsible for adm nistering, in the
county, the supervening State policy determ ned by the
State Board of Education, in accordance with State
Board's directives.!! See ED 8§ 4-108. There is, as well,
a county superintendent, who is the executive officer of
the county board and, in essence, the chief executive
of ficer of the county departnent. Finally, there are the
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teachers, principals, and other professional,
administrative, clerical, security, transportation, and
maintenance staff hired by the county school board to
work in or service the schools in the county. Unlike the
situation at the State |evel, the county superintendent
and the employees of the county department of education
are appointed and their salaries are set by the county
school board upon recommendation of the county
superintendent, § 4-103(a), in accordance with a
personnel system established by the county board

(Enphasi s added).
The Court conti nued:

As we indicated, the State currently provides
approximately 42% of the current operating revenues of
the county boards. Most of those funds are appropriated
by the General Assenbly to the State Departnent of
Education for pass-through to the county boards, either
in conformance with the basic current expense sharing
formula set forth in ED 8 5-202 or pursuant to other
State aid provisions in title 5 of that articlell...
None of the major appropriations for operating expenses
are made directly by the General Assembly to the county
boards. The county boards prepare and submit their annual
budgets to the respective county governments which,
subject to certain limitations and requirements, have
ultimate approval power over them. See ED 88 5-102 and
5-103; 76 Op. Atty. GCen. 181, 184 (1991). The State
Depart nent of Education, the Governor, and the General
Assenbly are not directly involved in the budget process
for the county boards.

What this statutory scheme reveals is that, although
the county boards are generally regarded as State
agencies because they are part of the State public
education system, are subject to extensive supervision
and control by the State Board of Education, and exercise
a State function, from a budgetary and structural
perspective, they are local in character. They are not
divisions of or units within the State Department of
Education. They are subject to the county, not the State,
budget process and nust justify their budget requests to
t he county governnment. Most of their operational funding
comes from the county, not the State, government. When
these factors are taken into account, it 1is clear that
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the general characterization of county boards of
education as State agencies does not require a finding
that they are entities '"in the Executive Branch of the
State government" for purposes of SFP § 11-101(x). At the
very least, there is an anbiguity as to whether the term
"unit," as defined in 8 11-101(x), applies to them That
anbiguity requires that we |ook further, beyond the
preci se | anguage of 8§ 11-101(x), to determ ne | egi sl ative
intent.

Id. at 139-40 (italics and bol df ace added).

After review ng the history of the General Procurenent Law and
the Education Article to glean legislative intent, the Court
concluded that a county school board is not a “unit” under State
procurenent law. I1d. at 145-46. It said, id. at 143-44:

Both the history of the 1980 | aw and the experience
under it reveal a nunber of things relevant to the issue
before us. The Legi sl ature was aware that procurenent of
supplies and services by county school boards was
governed by provisions in the Education Article and that
such procurenment had never been subject to control by the
Board of Public Wrks or the Departnent of General
Services. It was aware, by contrast, that schoo
construction projects were subject to sonme Board of
Public Wirks control, nostly in terns of which projects
and costs the State would fund. The Legislature had
before it the basic policy issue of whether to include
under the new procurenent |aw procurenment by agencies
t hat had not previously been subject to Board of Public
Wor ks and Departnment of General Services jurisdiction
i ncluding agencies that were considered to be State
agenci es but that were predomi nantly |local in character.
Sone agencies, or types of procurenent, it chose to
include; others it chose to exclude. See SFP, 88
11-101(x)(2) and 11-203. In Section 24 of the 1980
enactnent, the Legislature declared that all |aws that
were inconsistent with the new procurenent |aw were
superseded to the extent of the inconsistency.

I n maki ng these choices, the CGeneral Assenbly |eft
I ntact, w thout change, the procurenent provisions inthe
Education Article. That alone indicates an intent to
all ow the county school boards to continue to operate
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under those provisions and not subject them to an
entirely new reginme of substantive and procedural
requirenents. O at |east equal significance is the fact
that nost of those provisions have since been anended,
denonstrating clearly al egislative recognitionthat they
were not superseded by the 1980 | aw. [!

The Court added:

In the 19 years since the CGeneral Procurenent Law
went into effect, no effort has been nade to subject the
procurenment of supplies and services by county school
boards to that law. To the best of our know edge, with
the limted exception noted for school construction, none
of the State control agencies -- neither the Board of
Publ i c Wor ks nor the Departnents of Budget and Managenent
or General Services--have ever attenpted to exercise
jurisdiction over procurenent contracts entered into by
t he county school boards. Throughout that period, those
contracts have been regarded as | ocal matters, subject to
supervision on the State level by the State Board of
Education. The State Board of Education has, indeed,
entertained appeals from non-school construction
procurenent deci sions nade by the county school boards,
i ncl udi ng deci sions regardi ng school bus contracts.

* * %

We find no basis, upon this analysis, to conclude
that the Legislature ever intended to subject procurement
by a county school board to the General Procurement Law.
It is inconceivable that the General Assembly would have
made such a dramatic shift in policy without some clearer
indication of its intent to do so.ll We hold, therefore,
that a county school board is not a "unit" within the
meaning of that law, and, accordingly, that MSBCA has no
jurisdiction over disputes arising from procurement
decisions made by those boards.

Id. at 144-146 (enphasis added).

In reaching its conclusion, the Court recognized that “[t] he
effects of subjecting county school board procurenent to the
General Procurenent Law are not inconsequential.” Id. at 145 n.7.

It explained, id.:
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Maj or changes in contract terns and procedure would be

required; new duties would be cast upon the Board of

Public Wrks and the Departnments of General Services and

Budget and Managenent; and new and expanded juri sdiction

woul d be vested in MSBCA. Apart fromthese adm ni strative

or | ogistical consequences, subjection of county schoo

board procurenent to the CGeneral Procurenent Law m ght

wel | put the Board of Public Wrks, the Departnent of

Budget and Managenent, and MSBCA in the mddle of

di sputes over textbook and instructional nmaterial

sel ection, which the Legislature could not possibly have

I nt ended.

As we read Chesapeake Charter, the Court left virtually intact
the principle that county school boards are ordinarily agencies of
the State. The Court recognized only a limted exception with
respect to budgetary matters and procurenent. | f Chesapeake
Charter were nmeant to signal a sea change in regard to a matter of
| ongst andi ng public policy, we believe the Court woul d have clearly
made that known.

To be sure, numerous federal courts have consi dered the status
of | ocal boards of education and have concluded that they are not
arms of the state and thus are not entitled to inmmunity fromsuit
under the federal Constitution. See, e.g., Mt. Healthy, supra, 429

US at 280-81 (concluding that |ocal school board in Onhio has

“extensive powers to issue bonds ... and to |levy taxes” and, “[o0]n
bal ance,” is “nore i ke a county or city that it is |like an arm of
the State[;]” therefore, it was “not entitled to assert any

El eventh Anendnent inmunity from suit in the federal courts.”);
Holz v. Nenana City Pub. Sch. Dist., 347 F.3d 1176, 1181 (9th Cr.

2003) (Alaska)(“[We conclude that the School District ... is not
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an armof the state. Accordingly, we hold that the School District
is not inmmune fromsuit under the El eventh Anendnent”); Savage
v. Glendale Union High Sch., 343 F.3d 1036, 1052 (9th Cir. 2003)
(Arizona) (“[L]ocal school boards in Arizona cannot invoke the
protection of the Eleventh Amendnment to imunize thensel ves from
appropriate lawsuits in federal court.”), cert. denied, ____ US
., 124 s.C. 2067 (2004); Eason, supra, 303 F.3d at 1139
(Nevada) (“We reverse the dismssal of the §8 1983 and state |aw
claimse against all defendants, as well as the ADA and
Rehabilitation Act clains against the District, because the dark
County School District is not an ‘“armof the state’ and therefore
does not enjoy Eleventh Anmendnment immunity.”); Narin v. Lower
Merion Sch. Dist., 206 F.3d 323, 331 n.6 (3d GCr. 2000)
(Pennsyl vani a) (concluding that school district is not an arm of
the state for El eventh Amendnent purposes and is not entitled to
sovereign imunity); Duke v. Grady Mun. Schs., 127 F.3d 972, 973
(10th Gr. 1997) (New Mexico)(“We hold that | ocal school boards and
districts in New Mexico are not arnms of the state and are therefore
not entitled to El eventh Anendnment imunity.”); Ambus, supra, 995
F.2d at 997 (Utah)(“Because Utah school districts are considered
“political subdivisions’ under Uah |law, there is significant |ocal
board authority over school district operations, and U ah schoo
districts obtain funding at least in part through locally

adm ni stered property taxes, we conclude that they are not arns of
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the state for purposes of the Eleventh Anendnent. Therefore they
are not entitled to inmnity from8 1983 suits in federal court.”);
Lester H. v. Gilhool, 916 F.2d 865, 874 (3d Gr. 1990)
(Pennsylvania)(“Finally, we hold that a Pennsylvania school
district, evenin its special education capacity, does not acquire
t he Conmonweal th's el eventh anmendnent imunity.”), cert. denied
499 U. S. 923 (1991); Stewart v. Baldwin County Bd. of Educ., 908
F.2d 1499, 1511 (11th Cr. 1990) (Al abana) (“We concl ude, therefore,
that the Baldwi n County Board of Education is not an ‘arm of the
State’ for purposes of Eleventh Arendnent inmmunity, and we affirm
the district court's denial of summary judgnent on the basis of
such immunity.”); Rosa R. v. Connelly, 889 F.2d 435, 438 (2d Cr.
1989) (Connecticut)(“We therefore hold that the | ocal board is not
entitled to Eleventh Anmendnent protection from suit in federa
court.ll”), cert. denied, 496 U.S. 941 (1990); Minton v. St. Bernard
Parish Sch. Bd., 803 F.2d 129, 132 (5th G r. 1986) (Louisiana)(“ln
view of the inherently I ocal nature of the interests of Louisiana
school boards, the wi de degree of |ocal autonony they are granted
under state law, and the predom nately |ocal source of their
funding, it cannot be said either that these entities are nere arns
of the state or that nonetary judgnents against them would
represent indirect inpositions on the state treasury interfering
with the state's fiscal autonomy.! Loui si ana school boards,

therefore, are not entitled to eleventh anmendnent imunity to
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Section 1983 clains.”); Fay v. South Colonie Cent. Sch. Dist., 802
F.2d 21, 27 (2d Cr. 1986) (New York) (stating that “being a
steward of State education policy does not nmake the school district
an alter ego of the state”), overruled on other grounds by Taylor
v. Vermont Dep’t of Educ., 313 F.3d 768 (2d G r. 2002); Unified
Sch. Dist. No. 480 v. Epperson, 583 F.2d 1118, 1123 (10th Cr.
1978) (Kansas)(concluding that the |ocal school district “and its
school board nenbers acting in their official capacity, are not the
alter ego of the state, but are nore like a nmunicipality ... and
hence do not enjoy El eventh Armendnent inmunity.”); Adams v. Rankin
County Bd. of Educ., 524 F.2d 928, 929 (5th Cr. 1975) (per curiam
(Mssissippi) (finding, under appli-cable M ssissippi statutes,
that “the Rankin County School system is a locally controlled
institution which is supported largely by local revenues!! and
accordingly the El eventh Anendnent does not bar the award of back
pay to those teachers who were reinstated since the suit is in
reality not against the state itself but against what is primarily
alocal institution”), cert. denied, 438 U. S. 904 (1978); Zahran v.
New York Dep’t of Educ., 306 F. Supp. 2d 204, 208-09 (N.D.N.Y.
2004) (concluding that board of education is not entitled to
I muni ty under the El eventh Amendnent because it is not an arm of
the state); M.w. ex rel. T.W. v. Madison Co. Bd. of Educ., 262 F.
Supp. 2d 737, 743 (E.D. Ky. 2003) (rejecting defendants’ El eventh

Amendnment argunent because county board of education is a
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“political subdivision, and not an armof the state”); Swenson v.
Lincoln County Sch. Dist. No. 2, 260 F. Supp. 2d 1136, 1138 n.1 (D.
Wo. 2003) (concluding that a school district is a political
subdi vi sion of the state, conparable to a city or county, and not
entitled to El eventh Anendnent i mmunity); School Bd. of the Parish
of St. Charles v. Quala Sys., Inc., 159 F. Supp. 2d 295, 297 (E.D.
La. 2001) (noting that Louisiana courts have “‘consistently held
that school boards are autononous political subdivisions and not
the alter ego of the state from the standpoint of sovereign
immunity’”) (citation omtted); Lenzo v. School City of E. Chicago,
140 F. Supp. 2d 947, 962, (N.D. Ind. 2001) (finding as a matter of
| aw that School City of East Chicago is a political subdivision,
not a state agency or instrumentality of the state; Eleventh
Amendment imunity “does not shelter [it] fromsuit by a private
litigant.... [T]he ADEA applies to the Defendant and governs its
conduct.”); Gavigan v. Clarkstown Cent. Sch. Dist., 84 F. Supp. 2d
540, 549 (S.D.N. Y. 2000) (concluding that El eventh Amendnent does
not protect the school district fromsuit).

O course, while the federal decisions cited above are
i nformative, we are not bound by them Instead, we nust adhere to
the teachings of the Court of Appeals. Al t hough the Board’s
termnation of a nedia specialist for alleged insubordination

appears to be quintessentially local in nature, appellant’s

contention that the Board is a local agency is at odds wth
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numer ous cases decided by the Court of Appeals; those decisions
control our disposition. See Livesay v. Baltimore County, ____ M.

. No. 7, Septenber Term 2004, slip op. at 13 (filed Novenber
19, 2004) (“The rule of stare decisis dictates the outconme of our
deci sion today. Stare decisis, which neans to stand by the thing
decided, ‘is the preferred course because it pronotes the
evenhanded, predictable, and consistent developnent of |egal
principles, fosters reliance on judicial decisions, and contri butes
to the actual and perceived integrity of the judicial process.’”)
(quoting Payne v. Tennessee, 501 U 'S 808, 827 (1991)).
Accordi ngly, we conclude that the Board is an armof the State for
pur poses of a suit filed under federal and State |law by a forner
Board enpl oyee, challenging his discharge based on clains of age
di scrim nation.
C. WAIVER OF SOVEREIGN IMMUNITY

Even if sovereign immunity m ght apply here, appellant argues
that, by its conduct, the Board is barred fromasserting sovereign
imunity as a defense. Alternatively, Norville contends that the
Legi slature has waived sovereign imunity for certain clains
agai nst the Board, up to $100, 000.

Prelimnarily, we reject appellant’s claimthat, based on the
representations of the Board' s counsel, the Board has waived the

def ense of sovereign immnity. In Charles E. Brohawn & Bros., Inc.

v. Bd. of Trs. of Chesapeake Coll., 269 Ml. 164 (1973), the Court
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of Appeal s recogni zed that neither counsel for the State nor any of
its agencies may, either by affirmative action or by failure to
plead the defense, waive the defense of governmental inmunity.
Suits against the State can proceed only when the Legislature has
authorized it and allocated funds for the satisfaction of the
judgnent. Id. at 165-66; see Sharafeldin, supra, 382 M. at 140
(“State agencies may not, on their own, waive sovereign immunity
‘either affirmatively or by failure to plead it’”) (Ctation
omtted); Stern, 380 Mid. at 701; Bd. of Trs. of Howard Cmty. Coll.
v. John K. Ruff, Inc., 278 Ml. 580, 583 (1976).

The State Board of Education is subject to the Maryland Tort
Clains Act. S. G 8§ 12-104, titled “Vaiver of imunity,” provides.

(a) In general. — (1) Subject to the exclusions and

l[imtations in this subtitle and notw thstanding any

ot her provision of law, the immunity of the State and of

its units is waived as to a tort action, in a court of

the State, to the extent provided under paragraph (2) of

this subsection.

(2) The liability of the State and its units may not

exceed $200,000 to a single claimant for injuries arising
froma single incident or occurrence.

* % %

(2) Any paynent of part of a settlenment or judgnent
under this subsection does not abrogate the sovereign
immunity of the State or any units beyond the waiver
provi ded in subsections (a) and (b) of this section.

Title 12, Subtitle 3 of the State Governnent Article pertains
to actions against State officers and State enpl oyees. S. G § 12-
301(3) expressly provides that the subtitle does not apply to “a

county board of education.” Moreover, as we noted earlier, Ed. 84-
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105 provi des:

(a)

Comprehensive liability insurance.- Each county

board shall carry conprehensive liability insurance to
protect the board and its agents and enployees. The
purchase of this insurance is a valid educational
expense.

(b)

shal |

Standards for policies; coverage.- The State Board
establish standards for these insurance policies,

including a mninumliability coverage of not |ess than
$100, 000 for each occurrence. The policies purchased
under this section shall neet these standards.

(c)

Self-insurance; minimum coverage. - (1) A county

board conplies with this section if it:

(i) Is individually self-insured for at
| east $100, 000 for each occurrence under the
rules and regul ations adopted by the State
I nsurance Conm ssioner. ...

(2) A county board that elects to self-insure

i ndividually under this subsection periodically shall
file wwth the State | nsurance Conm ssioner, in witing,
the terns and conditions of the self-insurance.

(3) The ternms and conditions of this individual

sel f -i nsur ance:

(i) Are subject to the approval of the
State | nsurance Conmmi ssi oner; and

(ii) Shall conform with the ternms and
condi ti ons of conpr ehensi ve liability
i nsurance policies available in the private
mar ket .

(Enmphasi s added).

In addition, Ed. 8 4-105(d) provides that “[a] county board

shall have the immunity fromliability described under [C.J.] § 5-
518....”7 C.J. 8 5-518(b), in turn, provides that “[a] county board
of education ... nmay raise the defense of sovereign immunity to any

57



anount cl ai med above the limt of its insurance policy or, if self-
insured ... above $100,000.” But, C.J. 8§ 5-518(c) prohibits a
county board of education from®“rais[ing] the defense of sovereign
imunity to any claim of $100,000 or |ess. (Enphasis added).

Under Article 49B, 817A, the Board may not raise sovereign
imunity as a defense in an enpl oynent discrimnation case brought
under 8 16 of Article 49B. It provides:

§ 17A. Sovereign immunity defense.

This State, its officers, and its units nmay not raise

sovereign inmunity as a defense agai nst a salary award in

an enploynment discrimnation case under 8§ 16 of this

article.

The questi on remai ns whet her appel | ant’ s causes of action fall
within the paraneters of “any clainf in CJ. 8 5-518(c). In our
view, the plain |anguage of the statute indicates that the Board
may not raise the defense of sovereign imunity in regard to any
claim of $100, 000 or | ess.

In Alden, supra, 527 U.S. at 712, the Suprene Court determ ned
that while FLSA purports to authorize private actions against
states in their own courts, “powers delegated to Congress under
Article 1 of the United States Constitution do not include the
power to subject nonconsenting States to private suits for damages
in state courts.” Moreover, the Alden Court held that “the States
retain immunity fromprivate suit in their own courts, an immunity

beyond the congressional power to abrogate by Article |
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| egislation.” 1d. at 754. On the other hand, the Court recognized
that “sovereign inmmunity bars suits only in the absence of
consent.” Id. at 755.

Simlarly, in Kimel, supra, 528 U S. 62, the Supreme Court
made clear that a litigant cannot bring suit against a state,
pursuant to the ADEA, in either federal or state court, unless the
State has expressly waived its sovereign immunity with regard to
the ADEA. It said: “The ADEA' s purported abrogati on of the States’
sovereign imunity is accordingly invalid.” 1d. at 91

I n Robinson v. Bunch, 367 Md. 432 (2002), the Court of Appeals
relied on Alden in decidi ng whet her enpl oyees and a forner enpl oyee
of the Division of Parole and Probation (part of the Maryland
Depart ment of Public Safety and Correctional Services) had a viable
cl ai magai nst the Secretary of the Departnent for nonetary danages
based on all egations that they were not paid for overtine work, in
violation, inter alia, of the federal Fair Labor Standards Act
("the FLSA"), 29 U S.C 88 201 through 219. Id. at 434. The
Secretary noved to dismss the suit, claimng that, based on
sovereign imunity, the federal causes of action were barred, and
“that Congress had no authority to abrogate that imunity by
authorizing suits of this nature against a state official in state
courts.” Id. at 436-37. The circuit court granted the notion to
dism ss. This Court reversed, holding, inter alia, that the FLSA

preenpted the Maryl and statutory adm ni strative and judici al remedy

59



provided in Ml. Code (1993, 1997 Repl. Vol.), 8 12-402 of the State
Per sonnel and Pensions Article ("SPP"). See Bunch v. Robinson, 122
Md. App. 437, 461-62 (1998).

The Court of Appeals granted certiorari to determ ne whet her
Congress had the power to abrogate a state's sovereign immnity
with regard to suits under FLSA filed in state court. Robinson,
supra, 367 Ml. at 438 (citing to Robinson v. Bunch, 351 Ml. 285
(1998)). However, the Court stayed the appeal pendi ng the deci sion
of the Supreme Court in Alden, supra, 527 U.S. 706. After the
Suprene Court decided Alden, the Secretary noved to reverse this
Court's decision. Robinson, supra, 367 MI. at 438. Instead, the
Court anmended its certiorari order. It said, id. at 434:

[ T] he dispositive issues are whether Maryland | aw
provides a renedy or renedies for adjudication of the
plaintiffs' clains and, if so, whether the present action
was an aut hori zed renedy. W shall hold that Maryl and | aw
does provide a statutory admnistrative and judicial
revi ew renedy for adjudication of the plaintiffs' clains
and that the renmedy is exclusive. W shall further hold
that, because the present |lawsuit is not enconpassed by
the exclusive statutory admnistrative and judicial
reviewrenedy, the Grcuit Court correctly dism ssed the
action.

According to the Court, "[t]he Alden case made it clear that
the FLSA could not constitutionally authorize an action such as the
one here involved. At the same tinme, however, the Suprenme Court
made it clear in Alden that state Iaw could authorize such

actions." I1d. at 439 (internal citation omtted). The Court

assuned that the overtime provisions of FLSA were applicable to the
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enpl oyees, and proceeded to consider whether any State |aw gave
them a renedy for the alleged violations of FLSA and State | aw
Id. at 442-43.

The Court examined SPP 8§ 8-302, which provides that State
enpl oyees are eligible for overtinme conpensation provided in that
subtitle or, to the extent applicable, as required by the FLSA
The Court also considered Subtitle 14 of SPP, which waives the
State's sovereign immunity for clains filed pursuant to SPP 8§
8-302. 1d. at 442-43. The Court of Appeals held, however, that the
State did not waive sovereign imunity with respect to direct
judicial actions against the State under the FSLA Id. at 446
Rat her, the enployees had to pursue their clains through
adm ni strative grievance procedures, which constituted their
exclusive remedy. The Court explained, id. at 439:

[1]t is clear that the Supreme Court’s decision in Alden
v. Maine, supra, 527 U.S. 706, 119 S. C. 2240, 144 L.
Ed. 2d 636, requires that we overrule the Court of
Speci al Appeal s’ holding that the plaintiffs are entitled
to maintain this action under renedi al provisions of the
FLSA i nvoked by the plaintiffs. The Alden case nmade it
clear that the FLSA could not constitutionally authorize
an action such as the one here involved. At the sane
time, however, the Suprene Court nade it clear in Alden,
527 U.S. at 755, 119 S. C. at 2267, 144 L. Ed. 2d at
678-79, that state law could authorize such actions.

The Court said, id. at 443:

The above-reviewed statutory provisions nake it clear
that covered state enployees are entitled to overtine
conpensation in accordance with applicable state | aw or
the FLSA, whichever is greater, that there is a duty on
the part of the State or the appropriate officials to
make such paynents or provide for themthrough the budget
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process, and that sovereign imunity is not a defense.

The Court observed that, "if the General Assenbly had not
enacted a specific statutory renedy, state enployees would
certainly have a common |aw renedy in Maryland courts to enforce
their rights to mandated overtinme conpensation under state or
federal law. " 1I1d. at 444. Specifically, ""Article 19 [of the
Maryl and Decl aration of Rights] insures that rights belonging to

Maryl anders are "not illegally or arbitrarily denied by the
government."'" 1d. (citations omtted). Nevert hel ess, the Court
recognized that the Legislature *“established a statutory
adm ni strative and judicial review renmedy for state enpl oyees who
claim that they have not been conpensated in accordance wth
applicable legal requirenments.” 1d. at 445. 1In the Court’s view,
“[t]he language of [S.P.P.] 8 12-103 evidences the GCeneral
Assenbly's intent that the admnistrative and judicial review
gri evance procedure constitutes the exclusive renedy for clains
such as those nmade by the plaintiffs-respondents in this case.”
Id. at 446. Therefore, it concluded that “the Legi sl ature intended
to preclude direct judicial actions such as the present one.” Id
See also Md. Military Dep’t., 382 Md. at 128-29; Utilities v. WSSC,
362 Md. 37, 45 (2000).
To be sure, “[t]he doctrine of sovereign immunity

precl udes such a damages action [for wongful discharge] against

the 'State of Maryland' absent |egislation consenting to suit."”
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Ritchie v. Donnelly, 324 M. 344, 369 (1991). Mor eover, “‘[a]
wai ver of sovereign inmunity is to be strictly construed, in terns
of its scope, in favor of the sovereign.’” Lizzi v. WMATA, 156 M.
App. 1, 9 (2003) (quoting Dep’t. of the Army v. Blue Fox Inc., 525
U S. 255, 261 (1999)), cert. granted, 381 Md. 674 (2004). *“*Such
a wai ver nust also be “unequivocally expressed” in the statutory
text.’” Lizzi, 156 MI. App. at 10 (citation omtted).

Based on the foregoing, we nust construe the statutory text
(i.e., boards of education “may not raise the defense of sovereign
immunity to any claim of $100, 000 or |l ess”), to determ ne the scope
of any waiver of inmunity. To do so, we rely on well settled
principles of statutory construction.

The interpretation of a statute is a judicial function. Muhl
v. Magan, 313 Ml. 462, 481-82 (1988). Qur goal is to “ascertain
and effectuate legislative intent.” Consolidated Constr. Servs.,
Inc. v. Simpson, 372 Ml. 434, 456 (2002); see Moore v. Miley, 372
M. 663, 677 (2003); Liverpool v. Balt. Diamond Exch., Inc., 369
Md. 304, 316 (2002); Mayor & City Council of Balt. v. Chase, 360
Md. 121, 128 (2000). “The legislative intent can be divined
t hrough an anal ysis of the plain | anguage of the statute itself and
fromconsi deration of the statutory schene as a whole.” Moore, 372
Ml. at 677.

We construe the words of a statute “according to their conmon

and everyday neaning.” Id. (citation and quotation marks omtted).
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Wen the words are “clear and unanbi guous and express a plain
meaning, we will give effect to the statute as it is witten.” Id.
(citation and quotation marks omtted). Mor eover, we may not
“nodi fy an unanbi guous statute by addi ng or renoving words to give
it a neaning not reflected by the words the Legislature chose to
use, nor ‘engage in forced or subtle interpretation in an attenpt
to extend or limt the statute’s meaning.’” Facon v. State, 375
Ml. 435, 446 (2003) (citation omtted); see also Harris v. Bd. of
Educ. of Howard County, 375 Md. 21, 31 (2003); Clarence W. Gosnell,
Inc. v. Hensley, 156 Ml. App. 224, 236 (2004).

To the extent “reasonably possible,” we read a statute so
“that no word, phrase, clause or sentence i s rendered surpl usage or
meani ngl ess.” Mazor v. State of Md., Dep't of Corr., 279 Ml. 355,
360 (1977); see Eng’g Mgmt. Servs., Inc. v. Md. State Highway
Admin., 375 Md. 211, 224 (2003); Motor Vehicle Admin. v. Lytle, 374
Md. 37, 61-2 (2003). To effectuate the legislative intent, we nmay

al so consi der t he consequences resulting fromone nmeani ng rat her
t han anot her, and adopt that constructi on which avoids an il ogical
or unreasonable result, or one which is inconsistent with conmon

sense. Chesapeake Charter, Inc., supra, 358 Md. at 135 (citation
omtted). But, “absurd results” inthe interpretation of a statute
“are to be shunned.” Mayor & Council of Rockville v. Rylyns
Enterprises, Inc., 372 Md. 514, 550 (2002).

When we are unable to determ ne the Legislature s intent from
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the statutory text, we nay search for other indicia of intent.
Baltimore County v. RTKL Assocs., 380 M. 670, 678 (2004). For
exanple, we may | ook to | egislative history, the statutory purpose,
and the “relative rationality and | egal effect of various conpeting
constructions.” Id. at 678, see Sharafeldin, supra, 382 M. at
138.

Wth this wunderstanding of the principles of statutory
construction, we turn to consider the parties’ contentions. Under
the settled approach to statutory interpretation, the words “any
cl ainf cannot reasonably be read to exclude certain categories of
claims. The plain and unanbi guous nmeani ng of the statutory text is

that the Board cannot assert sovereign imunity as a defense to

any claim wunder $100,000, including those based on age
di scri m nation.

In this case, the circuit court found that Maryland has
“partially waived the sovereign immunity of the county boards of
education.” Yet, it also concluded that it did not waive
“constitutional imunity to suit under the ADEA.” Accordingly, the
court held that “a private plaintiff cannot bring a cause of action
based on t he ADEA agai nst a County board of education in a Maryl and
state court.” In adopting this view, we believe that the tria

court erred. W agree with Norville that the trial court’s

interpretation of C.J. 8 5-518 conflicts with the plain neaning of
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the statute.'” Therefore, we shall remand appellants’ ADEA claim
for further proceedings.

D. Article 49B

Next, we must determ ne whet her appellant has a private right
of action under the Fair Enploynment Practices Act, codified in
Article 49B of the Maryl and Code. The Act prohibits term nation of
enpl oynent for discrinnatory reasons. Section 14 of the Act
articulates the State’s policy as to discrimnation. It states:

§ 14. Declaration of policy.

It is hereby declared to be the policy of the State
of Maryland, in the exercise of its police power for the
protection of the public safety, public health and
general wel fare, for the mai nt enance of busi ness and good
governnment and for the pronotion of the State’ s trade,
comer ce and manufacturers to assure all persons equal
opportunity in receiving enploynent and in all |abor
managenent -uni on relations regardless of race, color
religion, ancestry or national origin, sex, age, marital
status, sexual orientation, or disability unrelated in
nature and extent so as to reasonably preclude the
performance of the enploynent, and to that end to
prohibit discrimnation in enploynent by any person,
group, | abor organization, organi zation or any enpl oyer
or his agents.

Article 49B includes a specific procedure and renedy for the
redress of any alleged wongs. See Parlato v. Abbott Labs., 850
F.2d 203, 205 (4th Cr. 1988). The statute authorizes the MCHRto
initiate litigation. Specifically, sections 11 and 12 of Article

49B descri be the procedure and relief available to a litigant under

7 Qur resolution of this issue makes it unnecessary to address
Norville s claimunder Article 19.
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Article 49B. Section 12 states, in part:

§ 12. Enforcement of Commission's orders; complaint
maliciously made; right to bring civil action not denied.

(a) If any respondent refuses to conply with an order
of the Comm ssion nade within the scope of any of these
subtitles, the Commission may, represented by its general
counsel, institute litigation in the appropriate equity
court of the county or 1in Baltimore City where the
alleged discrimination took place to enforce compliance
with any of the provisions of this article.

The court, in hearing said case, shall be governed
by the judicial review standards as set forth in the
Adm ni strative Procedure Act, Title 10, Subtitle 2 of the
State Governnment Article of the Annotated Code of
Maryl and. . ..

(Enphasi s added).
Section 16 of the Act makes it unlawful for an enployer to
di scrim nate based on age and other criteria. It states, in part:
§ 16. Unlawful employment practices.

(a) Failure to hire or discharge; reduced status.- It
shall be an unlawful employment practice for an employer:

(1) To fail or refuse to hire or to discharge any
individual, or otherwise to discrimnate against any
i ndi vidual with respect to the individual's conpensati on,
terns, conditions, or privileges of enploynent, because
of such individual's race, color, religion, sex, age,
national origin, marital status, sexual orientation,
genetic information, or disability unrelated in nature
and extent so as to reasonably preclude the performance
of the enpl oynent, or because of the individual's refusal
to submt to a genetic test or make available the results
of a genetic test;....

(Enphasi s added).
In Article 49B, 816 the Legislature authorizes the MCHR to

provi de an avenue of relief to aggrieved persons. As the Court of
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Appeal s said in Makovi v. Sherwin-Williams Co., 316 Ml. 603, 607-08
(1989):

Like its federal counterpart, the original version of the

Maryl and statute declared discrimnatory enploynent

practices to be unlawful . See Art. 49B, 8 16. It provi ded

for i mted enforcenent through an adm ni strative agency,

now t he Hurman Rel ati ons Conm ssion (HRC) (then entitled

"Interracial Comm ssion"). In 1965 enforcenent of Art.

49B did not include any nonetary relief. See Gutwein v.

Easton Publishing Co., 272 Md. 563, 325 A 2d 740 (1974),

cert. denied, 420 U.S. 991, 95 S. . 1427, 43 L. Ed. 2d

673 (1975). Power to award back pay of up to two years in

connection with an order of reinstatenment or hiring was

conferred on the HRC by Ch. 937 of the Acts of 1977. sSee

Art. 49B, 8§ 11(e).

We are satisfied, however, that Article 49B does not provide
a private right of action under the circunstances attendant here.
See Md.-Nat'l Capital Park & Planning Comm'n v. Crawford, 307 M.
1, 25 n. 10 (1986) ; pillon v. Great Atl. & Pac. Tea Co. Inc., 43
Md. App. 161 (1979). W explain.

In Tierco Maryland, Inc. v. Williams, 381 Md. 378, 403-04 n. 22
(2004), the Court recognized that the “viability” of a private
cause of action for discrimnation “may find sonme support by
anal ogy in Molesworth v. Brandon, 341 Md. 621, 637, 672 A 2d 608,
616 (1996).” |In Molesworth, a femal e veterinarian brought a conmon
| aw wrongful discharge claim based on an allegation of sex
di scrimnation. Molesworth, 341 Ml. at 626. She coul d not proceed
under the Act, however, because her enpl oyer had fewer than fifteen
enpl oyees, and the statute expressly excludes from coverage any

enpl oyer who has less than fifteen enployees. Id. at 628.
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Nevert hel ess, the Court recogni zed that “Art. 49B, 8§ 14 provides a
cl ear statenent of public policy sufficient to support a common | aw
cause of action for wongful discharge agai nst an enpl oyer exenpt ed
by Art. 49B, § 15(b).” 1d. at 637.

Here, the Board, as the enployer, has nore than fifteen
enpl oyees. Therefore, the rationale of Molesworth, permtting a
private common | aw cause of action for wongful discharge, does not
apply. See Makovi, supra, 316 Ml. at 608; Jordan v. CSX Int’1,
Inc., 991 F. Supp. 754, 756 n.1 (D. Md. 1998) (recogni zing that Art.
49B “enpower[s] only the [MHRC] to initiate litigation upon an
enpl oyer’s refusal to conply with the Conm ssion’s orders.... The
statute does not create a private cause of action”); Malina v.
Balt. Gas & Electric Co., 18 F.Supp. 2d 596, 611 (D. Md. 1988) (Art.
49B “does not create a private cause of action”). Instead, Article
49B confers on the MCHR the authority to pursue such cl ai ns.

Porterfield v. Mascari II, Inc., 374 Ml. 402, 426-27 (2003),
el uci dates the point. There, the Court of Appeals expl ai ned:

When there is no remedy provided by a statute ..

the absence of the renmedy may justify vindication for

violation of the public policy through a [common | aw

wrongf ul discharge action. In Molesworth v. Brandon, 341

M. 621, 628, 672 A 2d 608, 612 (1996), we considered the

provi si ons of the Maryl and Fair Enpl oynent Practices Act

("FEPA") and held that M. Code (1957, 1986 Repl. Vol.),

Art. 49B, 8 14 provided a sufficiently cl ear statenent of

public policy wth respect to all enployers who

di scrim nate based on sex, despite explicit limtations

on the scope of coverage of the statute. That enpl oyers

of Iess than fifteen enpl oyees were exenpted specifically
fromthe adm ni strative adjudi catory process outlined in
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FEPA for allegations of m sconduct did not nmean that such

enpl oyers were exenpted fromthe policies established by

the Act for purposes of the wongful discharge tort. I1d.

W therefore held that Art. 49B, 8 14 provided a clear

stat enment of public policy sufficient to support a common

| aw cause of action for wongful discharge against an

enpl oyer otherw se excluded from the reach of FEPA' s

adm ni strative process. 341 Ml. at 637, 672 A 2d at 616.

Accordingly, to assert a claimunder Art. 49B, appellant had
to proceed by way of the MHR Appel I ant exhausted his
adm nistrative renedies with the EEOC MCHR and fil ed his conpl ai nt
inthe federal district court, pursuant to EECC s advisenent inits
“right to sue” letter. However, appellant has no private right of
action under Article 49B. Therefore, the court did not err in
di sm ssing that claim

E. WRONGFUL DISCHARGE

Appel | ant contends: “At the very least, if Norville s injury
cannot be vindicated by the ADEA renedi es because of sovereign
immunity, or by the 49B renedi es because there is no private cause
of action, Norville should be allowed to proceed with a conmon | aw
wrongful discharge remedy. QO herwise, his Article 19 guarantee to
a renedy would be nullified.” 1In response, the Board naintains
that appellant’s claim for wongful discharge was properly
di sm ssed because of the availability of both federal and State
statutory renedi es, which preenpt any conmon | aw cl ai ns of w ongf ul
di schar ge.

In Maryland, with few exceptions, at-wi |l enpl oynent has been

held to be term nable by either party at any tinme for any reason
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what soever. Adler v. American Standard Corp., 291 Md. 31, 35 (1981)
(citing St. Comm'n on Human Rel. v. Amecom Div., 278 M. 120
(1976), Vincent v. Palmer, 179 Md. 365 (1941), and w., B. & A.R.R.
Co. v. Moss, 127 Md. 12 (1915)). Although the common |law at-w ||
rule has not been abrogated, statutory exceptions have been
"engrafted"” that limt the previously unfettered discretion to
di scharge at-wi || enpl oyees. Adler, 291 Md. at 35; G| A Abramson
& Stephen M Silvestri, Recognition of a Cause of Action for
Abusive Discharge in Maryland, 10 U. Batt. L. Rev. 257, 259-62
(1981).

In Adler, supra, 291 Md. 31, the Court of Appeals recognized
the common law tort of wongful discharge, constituting in this
State the first judicially created exception to the at-wll
doctri ne. Id. at 47. The Court reviewed the evolving case |aw
from other jurisdictions, noting that the overwhelmng majority
t hat adopted the cause of action defined it as a tort in which the
enpl oyee may recover damages arising fromthe enpl oyee' s di scharge
under circunmstances violating a cl ear mandate of public policy. 1d.
at 35-41. The "public policy" could derive fromstatute, judicial
deci sion, adm nistrative regulation, or fromany other appropriate
source. Id. at 45. In deciding whether a policy will support a
cause of action, however, the touchstone nust be clarity. Id. at
42-43. The Court determ ned that the public policy in question was

not sufficiently clear to support the particular claimat issue.
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Id. at 43-47.

In the wake of Aadlier, the focus of many wongful discharge
cases has been the clarity of the public policy at issue. For
exanple, in Kern v. S. Balt. Gen. Hosp., 66 Ml. App. 441 (1986), an
enpl oyee discharged for absenteeism due to a work-related injury
alleged that the statutory policy wunderlying the W rkman's
Conpensati on Act applied to her discharge. This Court revi ewed the
statutory policy, which expressly precludes discharge "solely"
because the enployee has filed a claim under the W rkman's
Conpensation Act. Id. at 446-47 (citing Art. 101, 8§ 39A (1985)).
Fromthe | anguage of the statute, we concluded that the policy did
not contain a sufficiently clear nandate regardi ng di scharges that
were not "solely” due to a filed claim Id.

In this case, the circuit court found Makovi, supra, 316 M.
at 603, instructive in its analysis of appellant’s wongful
di scharge claim In that case, the plaintiff filed a conplaint
with the EECC al |l egi ng sex discrimnation. I1d. at 605. But, the
EECC did not find reasonable cause for the claimand notified the
conplainant of her right to file suit under Title VII. Id.
I nstead, the conpl ainant chose to file a wongful discharge claim
in circuit court against her enployer, a corporation not
statutorily exenpt, clainmng sex discrimnation based on her
di scharge from enpl oynent during pregnancy. Id.

The Court of Appeals limted the availability of the common

| aw wr ongful discharge action. It held that a claimof common | aw
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wrongful discharge, by its nature as a purely suppl enental renedy,
was not available to the plaintiff, because the Act set forth its
own renedy. Id. at 609. Essentially, the Court concluded that, as
the tort is supplenentary and not conplenentary, it is only
avai |l abl e where it provides relief that does not overlap an al ready
extant renedy; only where a clear mandate of public policy would
otherwi se be left unvindicated is the common law tort avail abl e.
Id. at 611-12.

C(bserving that Art. 49B authorized individuals to file
conplaints with the Maryland Conm ssion on Human Rel ations (the
"HRC'), and enpowered the HRC to investigate and renedy acts of
enpl oynment discrimnation, the Court declined to extend the common
law tort of wongful discharge to discrimnatory enploynent
practices covered by the enforcenent nechanisns in the Act. Id. at
621-26. See generally Comment, Torts--Wrongful Discharge--Maryland
Limits The Scope Of The Wrongful Discharge Tort Where Statutory
Civil Remedies Are Available, 20 U. BALT. L. Rev. 290 (1990). The
Court said, id. at 626:

In cases of discharge notivated by enploynent
discrimnation prohibited by Title VII and Art. 49B the
statutes create both the right, by way of an exception to
the termnable at-will doctrine, and renmedies for
enforcing that exception. Thus, the generally accepted
reason for recognizing the tort, that of vindicating an
otherwise civilly unrenedied public policy violation
does not apply. Further, allowing full tort damges to be
clainmed in the name of vindicating the statutory public
policy goals upsets the bal ance between right and renedy
struck by the Legislature in establishing the very policy

relied upon.

Here, the Board is within the purview of the Act. And,
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appel lant was provided with an admnistrative renedy by way of
Article 49B. Because appellant had a statutory renmedy avail able to
him he cannot pursue a common |aw wongful discharge claim
Compare Molesworth, supra, 341 Ml. at 637 (recogni zi ng comon | aw
claimfor wongful discharge based on sex discrimnation because,
due to size of enployer, Art. 49B did not apply). Accordingly, we
shall affirmthe circuit court’s dismssal of appellant’s common
| aw wrongful di scharge claim

JUDGMENT OF THE CIRCUIT COURT FOR ANNE
ARUNDEL COUNTY AFFIRMED 1IN PART AND
REVERSED IN PART; CASE REMANDED FOR
FURTHER PROCEEDINGS; COSTS TO BE PAID
50% BY APPELLANT, 50% BY THE ANNE ARUNDEL
COUNTY BOARD OF EDUCATION.
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