REPORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 951

Sept enber Term 2001

NRT M D- ATLANTIC, INC., ET AL. t/a
O CONNOR, PI PER & FLYNN ERA

V.

| NNOVATI VE PROPERTI ES, | NC.

Kenney,

Eyl er, Deborah S.,

Smth, Marvin H (Ret'd,
Speci al | y Assi gned),

JJ.

Opi nion by Eyler, Deborah S., J.

Filed: May 6, 2002



The CGircuit Court for Anne Arundel County denied a notion to
stay and petition to conpel arbitration filed by NRT Md-Atl anti c,
Inc. t/a O Connor, Piper & Flynn/ERA (“OPF’), one of the
appellants, in a suit brought against it and against Robert M
Beal | and Margaret K. Beall, the other appellants, by Innovative
Properties, Inc. (“lnnovative”), the appellee. OPF noted this
i nterlocutory appeal, presenting two questions for review, which we
have conbi ned and rephrased as foll ows:

Did the circuit court err in concluding that the clains

asserted by Innovative were not within the scope of the

parties’ arbitration agreenent, and denying the notionto

stay and petition to conpel arbitration on that basis?

For the followi ng reasons, we shall vacate the order of the circuit

court.

FACTS AND PROCEEDINGS

Qur recitation of the alleged facts is based on the anended
conplaint filed by I nnovati ve and undi sputed facts presented to the
circuit court in the notion to stay and petition to conpel
arbitration.?

OPF and Innovative are real estate brokerage companies. On
Sept enber 29, 2000, OPF entered into an “Exclusive R ght To Sel
Listing Contract” (“Listing Contract”) with the owner of certain
commercial property |located outside the City of Annapolis, in Anne

Arundel County (“the Property”).

'I'n the original conplaint, Innovative named OPF and Ledo
Pi zza Systens, Inc., as defendants. In the anmended conpl ai nt,
| nnovati ve dropped Ledo Pizza Systens, Inc., as a defendant and
added Beall, Sr., and Ms. Beall as defendants.



The Listing Contract authorized OPF to market and sell the
Property and provided that, wupon the satisfaction of certain
condi tions, the owner woul d pay OPF a comm ssi on of 4%of the sal es
price for marketing and negotiating and an additional 4% of the
sales price for selling services. The Listing Contract authorized
OPF to cooperate with other real estate brokers, either as
subagents of OPF or as buyer’s agents, and provi ded t hat OPF “shal
pay” to any subagent or buyer’s agent “who has earned and is
entitled to share in the fee” the one-half of the 8% conmm ssion
denoted for “selling services.” The Listing Contract also
authorized OPF to use the Miltiple Listing Service (“MS’) to
advertise the Property.

OPF placed the Property on the M.S on Cctober 10, 2000. The
M.S listing described the Property and gave the nane of the OPF
listing agent and of Janmes Hof fman, an OPF agent with information
about, and access to, the Property. In addition, the M.S |isting
stated, “Sub Conp 4" and “Buy Conp 4,” neaning that subagents and
buyer’s agents were being offered a 4% sal es conmi ssion to bring
the buyer to the Property, i.e., to be the procuring cause of the
sal e of the Property.

On Cctober 23, 2000, Richard Neville, a Maryland real estate
agent associated with Innovative, contacted Hof f man, at OPF, about
the Property. Hoffman provided Neville wth witten materi al s about

the Property. Neville organized the materials, distilled the



financial information from them and put them in a form to
distribute to prospective purchasers.

A week | ater, on Cctober 30, 2000, Neville had a conversation
with Robert M Beall, Jr., the son of appellants Robert M Beall,
Sr., and Margaret Beall. Beall, Jr. was representing his parents
in their search for new office space for their conpany, Ledo Pizza
System Inc. (“Ledo”). In that conversation, Neville told Beall
Jr. that the Property was for sale, and agreed to furnish himwth
information about it. On Novenmber 2, 2000, Neville sent witten
I nformati on about the Property to Beall, Jr., by facsimle.

The next day, Novenber 3, Neville received a tel ephone cal
from Beall, Sr., who said he personally would be nmaking the

deci sions for Ledo’s about purchasing property for office space.

Beal |, Sr. advised Neville that he had read the materials Neville
had faxed to Beall, Jr., and was very interested in the Property.
Beal | , Sr. expl ai ned, however, that he was | eavi ng t he next day for

Fl orida and woul d be away for about two weeks. He said that upon
his return he would call Neville for the purpose of submtting an
of fer to purchase the Property.

Several weeks passed and Neville did not hear fromBeall, Sr.
(or Jr.). On Novenber 27, 2000, Neville called Beall, Sr. who said
he had | ost Neville's tel ephone nunber and so he had call ed the OPF
listing agent on the Property directly and had nmade an offer on it.

The offer had not yet been accept ed.



| medi ately thereafter, Neville sent a facsimle to Hof fman
stating that he had introduced the Bealls to the Property, and
aski ng OPF t o acknow edge t hat he was a cooperating broker; he al so
|l eft a tel ephone nmessage to the sane effect. OPF did not respond
to either the facsimle or the tel ephone nessage. For the next two
weeks, Neville made several nore telephone <calls to OPF
comuni cating the same information, but none were returned.

On Decenber 11, 2000, Neville contacted Beall, Sr., and was
told that the Bealls al ready had signed a contract to purchase the
Property, subject to a thirty day feasibility study period.

On January 22, 2001, the Bealls purchased the Property. OPF
recei ved the entire 8% conmm ssion on the sale, which all egedly cane
to $64, 000.

According to I nnovative, it introduced the buyers (the Beall s)
to the Property through Neville and was the procuring cause of the
sale. Therefore, it was a cooperating broker that was entitled to
receive a 4% sal es comm ssion on the Property, that is, $32,000.
| nnovat i ve nmade numer ous demands upon OPF for paynent of that sum
but the demands were refused.

In its anmended conplaint, Innovative asserted three causes of
action. In Count |, it sought recovery for “Unjust Enrichnment.” It
all eged that OPF knew that it had introduced the Bealls to the
Property and therefore was a cooperating broker that was entitled

to a 4% sales comm ssion; nevertheless, OPF retained the ful



comm ssion for itself, thereby unjustly enriching itself in the
amount of $32, 000. | nnovative sought to recover that sumfrom OPF.

In Count Il, Innovative sought recovery for "Interference Wth
Business Relations.” It alleged that OPF and the Beal |l s knew t hat
I nnovative had introduced the Bealls to the Property and had gi ven
them inportant information about the Property, and further knew
t hat I nnovative expected to receive the 4%sal es comm ssion owed to
a cooperating broker. Nevertheless, and for the purpose of
depriving Innovative of its share of the conmm ssion, they excluded
I nnovative from the transaction. This conduct anmunted to an
intentional interference wth I nnovative’s econom c rights, w thout
justifiable cause or right. Innovative alleged that it had suffered
actual damages of $32,000, and sought that sum from OPF and the
Bealls, jointly and severally.

Finally, in Count 1Il, Innovative sought recovery for

“Conspiracy.” It alleged that OPF and the Bealls had conspired to
exclude it fromthe transaction for the purpose of depriving it of
its 4% conm ssion as a cooperating broker, and as a result, it was
damaged in the anpbunt of $32,000. It sought to recover that sum
fromOPF and the Bealls, jointly and severally.

OPF filed a notion to stay and petition to conpel arbitration,
pursuant to Ml. Code (Supp. 1998, Repl. 2001) sections 3-207 and 3-
209 of the Courts and Judicial Proceedings Article (“CJ"). It

al | eged that Innovative and OPF, through their brokers of record,



belong to the Anne Arundel County Association of REALTORS®
(“Association”); and the By-Laws of that organization require
menbers to abide by the Code of Ethics and Arbitration Manual
("Manual ") of the National Association of REALTORS® 2 The Code
i nposes a duty on nenbers to submit certain disputes between them
to binding arbitration. OPF further alleged that the dispute
between the parties falls wthin the scope of that binding
arbitration agreenent. Finally, OPF asserted that Innovative was
refusing to submt the dispute to arbitration, as it was required
to do. OPF asked the circuit court to stay the case and conpe
| nnovative to submit to binding arbitration.

| nnovative did not contest that the parties’s nmenbership in
t he Associ ation constituted an agreenent to submt certain disputes
bet ween themto binding arbitration. It opposed the notion to stay
and petition to conpel arbitration, however, on the ground that its
claims did not fall within the scope of the parties' arbitration
agr eenent .

The court held a hearing and took the matter under advi senment.
On June 18, 2001, it issued an order denying the notion to stay and
petition to conpel arbitration. It ruled that Innovative s clainms
were not subject to arbitration because the parties’ arbitration

agreenent required arbitration of “contractual disputes,” and

*The Manual is incorporated by reference in the
Associ ation's By-Laws.
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| nnovative’s clainms were causes of action in tort, not contractual
di sput es.

OPF noted an appeal fromthe order denying its notion to stay
and petition to conpel arbitration.

W will include additional relevant facts in our di scussion of

t he question presented.

DISCUSSION
(1)

Because this appeal is taken froman interlocutory order, we
nmust address whether we have jurisdiction over it.

CJ section 12-301 provides that a party may appeal to this
Court froma “final judgnment.” A final judgnment is “a judgnent,
decree, sentence, order, determ nation, decision, or other action
by a court, including an orphans’ court, from which an appeal
application for | eave to appeal, or petition for certiorari nmay be
taken.” CJ 8§ 12-101(f); Cant v. Bartlett, 292 Md. 611, 614 (1982).

It is well established that “the underlying policy of the
final judgnment rule is that pieceneal appeals are disfavored.”
Cant v. Bartlett, supra, 292 Ml. at 614. As we have recogni zed,
“it isultimtely a question for [the Court of Appeals] to decide
whi ch judgnents or orders are final and therefore appeal abl e under
section 12-301.” Ashcraft & Gerel v. Shaw, 126 M. App. 325, 340
(1999) (holding that an order requiring a party to disclose

docunents in its possession is presently appeal abl e under a final
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judgnent analysis or in the alternative as a collatera
order) (quoting Peat, Marwick, Mitchell & Co. v. Los Angeles Rams
Football Co., 284 M. 86, 91 (1978)). See also Cant v. Bartlett,
supra, 292 Md. at 614. A final judgnent “nust be so far final as to
determ ne and conclude the rights involved in the action, or to
deny to the party seeking redress by the appeal the neans of
further prosecuting or defending his rights and interests in the
subject matter of the proceeding.” DSS v. Stein, 328 M. 1, 10
(1992). See also Peat, Marwick, Mitchell & Co., supra, 284 M. at
91.

Certain interlocutory orders are appeal abl e under CJ section
12-303. Anpng those is an order entered in a civil case “[g]ranting
a petitionto stay arbitration pursuant to [CJ § 3-208].” CJ § 12-
303(3)(ix). An order denying a petition to conpel arbitration is
not included in the enunerated appeal able interlocutory orders in
that statute.

Maryl and Rul e 2-602(a)(1) provides that, except as stated in
subsection (b) of that rule, an order adjudicating fewer than al
the clainms in an action or less than an entire claim or the rights
and liabilities of fewer than all the parties, is not a fina
judgnent. The exception to that rule, in subsection (b), provides,
in relevant part:

| f the court expressly determnes in awitten order that

there is no just reason for delay, it may direct in the
order the entry of a final judgnent:
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(1) as to one or nore but fewer than all of the clains or
parties|.]

The word “clainf inthis rule neans a conpl ete, substantive cause
of action. Suitland Dev. Corp. v. Merchants Mtg. Co., 254 M. 43,
54 (1969).

The purpose of the discretionary certification procedure in
Rul e 2-602(b), which is to be used sparingly, is to avoid
pi eceneal appeals and duplication of efforts and costs in cases
involving nultiple parties or clainms. Maryland-National Capital
Park & Planning Comm’n v. Smith, 333 M. 3, 7 (1993); Diener
Enters. v. Miller, 266 M. 551, 555 (1972); Allstate Ins. Co. V.
Angeletti, 71 Md. App. 210, 217 (1987).

Under Rul e 8-602(e)(1), if an appell ate court determ nes t hat
the order being appealed is not a final judgnent, and was not
certified as one under Rule 2-602(b), but that the circuit court
had di scretion to enter a final judgnent under Rule 2-602(b), the
appel | ate court may, inter alia, enter a final judgnment onits own
initiative. If the appellate court does so, “it shall treat the
notice of appeal as if filed on the date of the entry of the
judgnment and proceed with the appeal.” Rule 8-602(e)(3).

Agai nst that |egal backdrop, we address Town of Chesapeake
Beach v. Pessoa Construction Company, Inc., 330 M. 744 (1993),
which is pertinent to the issue before us.

I N Town of Chesapeake Beach v. Pessoa Construction Company,
Inc., supra, the parties entered into a construction contract that
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contai ned a mandatory and binding arbitration clause. About two
years |ater, but before construction was conpleted, the Town
decl ared Pessoa in default, and termnated it fromthe job. Two
years after that, Pessoa filed suit against the Town for breach
of contract, m srepresentation, and conspiracy. It also filed a
notion to stay the action pending arbitration. The Town obj ected
to the notion, pointing out that Pessoa had not filed a demand for
arbitration and had lost its right to arbitrate.

The court granted the notion to stay. About six nonths | ater,
Pessoa filed its demand for arbitration with the Anerican
Arbitration Association. The Town then filed a petition to stay
arbitration, under CJ section 3-208, in the pending circuit court
action, contending that Pessoa’'s demand for arbitration was
untinmely and that its delay in filing the demand acted as a
relinquishnment of the right to arbitrate. Pessoa filed an
objection to the petition.

The circuit court determ ned that on the undi sputed facts,
Pessoa’s demand was not wuntinely, and therefore it had not
relinquished its right to arbitrate. Accordingly, the court
entered an order denying the Town’s petition to stay arbitration.
The Town appealed, and this Court, in an unreported opinion
di sm ssed the appeal, as not being taken froma final judgnent.

The Court of Appeal s granted certiorari and reversed, hol ding

that the order was an appeal able final judgnent. The Court
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expl ained that a petition to stay arbitration under CJ section 3-
208 is a discrete claim it may be prosecuted in a separate action
and “[t]he relief sought by the noving party in such an action
does not bear on the nerits of the underlying claim it relates
solely to the forum to be used for the resolution of that
di spute.” 330 Md. at 751. In such a separately prosecuted
action, the court’s order granting or denying the petitionto stay
arbitration decides the entire i ssue before the court, and | eaves
nothing nore for the court to do. Thus, it is a final judgnent
under CJ section 12-301.

The Court reasoned that the Town's petition to stay
arbitration under CJ section 3-208, while filed in the pending
civil action between the parties, nevertheless constituted a
separate claim and the circuit court’s order denying the petition
to stay arbitration “conpletely termnated the claim” 330 M.
at 754. The Court then exercised its discretion to enter a final
judgment on that claim pursuant to Rule 8-602(e)(1).°3

The anal ysis of the Court in Town of Chesapeake Beach applies
with equal force to this case. Like an action to stay arbitration

under CJ section 3-208, an action to conpel arbitration under CJ

*The Court went on to hold that the order denying the Town’s
petition to stay arbitration al so was appeal abl e under the
col l ateral order doctrine, recognized by the Suprene Court in
Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949). That
doctrine “treats as final and appealable a limted class of
orders which do not termnate litigation in the trial court.”

DSS v. Stein, supra, 328 MI. at 10 (quoting Public Service Comm’n
v. Patuxent Valley, 300 Md. 200, 206 (1984)).
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section 3-207 nmay be prosecuted separately. That statute
provi des:

(a) Refusal to arbitrate. - |If a party to an
arbitration agreenment described in § 3-202 refuses to
arbitrate, the other party may file a petition with a
court to order arbitration

(b) Denial of existence of arbitration agreement. -
If the opposing party denies existence of an

arbitration agreenent, the court shal | proceed
expeditiously to determine if the agreenent exists.
(c) Determination by court. - |f the court determ nes

that the agreenent exists, it shall order arbitration
O herwise it shall deny the petition.

Thus, by statute, a petition to conpel arbitration may properly
be filed as a free-standing action against the party refusing to
submt the dispute to arbitration. Bel Pre Med. Ctr. v. Frederick
Contractors, Inc., 21 M. App. 307, 319-20 (1974), modified on
other grounds, 274 Md. 307 (1975) (noting that at common | aw suits
to conpel arbitration could not be brought). In that situation
a court’s order deciding such an action di sposes of the action in
its entirety, regardl ess of whether the order grants or denies the
petition. Once the court orders arbitration, or denies it, there
is nothing left for it to do. Accordingly, the court's order is
a final judgnent under CJ section 12-301.

In the case at bar, OPF could have filed a separate action
in the circuit court, petitioning the court to order I|nnovative
to submt the parties’ dispute to arbitration. Instead, it filed
its petition to conpel arbitration in the pending action between

the parties. For the sanme reasons offered by the Court in Town
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of Chesapeake Beach, supra, OPF s petition was a separate claim
concerning the proper forum for resolution of the parties’
di spute. See also Holmes v. Coverall North America, Inc., 336 M.
534, 535 (1994) (noting that an arbitration clause in a contract
“is a severable contract which is enforceabl e i ndependently from
the contract as a whole”); Joseph Trionfo & Sons, Inc. v. Ernest
B. LaRosa, Inc., 38 M. App. 598, 609 (1978) (noting, in dicta,
before the joinder of law and equity, that the proper procedure
for petitioning a court to conpel arbitration under CJ section 3-
207 was to file a separate suit in equity, and that the order
deciding the issue woul d be appeal abl e under CJ section 12-301).
Accordingly, the circuit court’s order denying the petition
resolved that claimin its entirety.

None of the parties to this case asked the circuit court to
certify its order denying OPF' s claimfor arbitration as a final
judgnment under Rule 2-602(b). As we have explained, and as the
Court’s decision in Town of Chesapeake Beach exenplifies, under
Rul e 8-602(e)(1), if an appellate court concludes that the order
being appealed is one the circuit court properly could have
exercised its discretionto certify as final, under Rule 2-602(b),
we nmay exercise our discretion to certify the order as final.

“Arbitrationis a ‘process whereby parties voluntarily agree
to substitute a private tribunal for the public tribunal otherw se

avai lable to them'’"” Curtis G. Testerman Co. v. Buck, 340 MJ. 569,
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579 (1995) (quoting Gold Coast Mall, Inc. v. Larmar Corp., 298 M.
96, 103 (1983)). In Maryland, suits to conpel arbitration are
viewed as “favored” actions. Bel Pre Medical Ctr., Inc. V.
Frederick Contractors, supra, 21 M. App. at 320. Arbitration
clauses will be freely enforced when there is an agreenent to
arbitrate the subject matter of the dispute. Gold Coast Mall,
Inc. v. Larmar Corp., supra, 298 Ml. at 104.

The strong legislative policy in favor of enforcing
arbitration agreenents underlies CJ section 3-207, which, as we
have explained, permts an independent action to enforce an
arbitration clause. For purposes of appeal, that policy also
favors treating as final an order denying a petition to conpel
arbitration filed under CJ section 3-207 in an already pending
case. The question whether parties agreed to arbitrate their
di spute, whether raised in an independent action either to stay
or conpel arbitration or in a petition to stay or conpel
arbitration filed by one of the parties in an existing suit
I nvol vi ng t he sane di spute, concerns the proper forumin which the
di spute is to be resolved. A final resolution of that predicate
issue wll prevent future pieceneal appeals, repeated litigation
of the disputed issue in a public and private forum and needl ess
expense to the parties. In the case of a petition to conpel

arbitration filed in an al ready pending action, that finality only
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can be obtained by permtting an appeal froman order denyi ng such
a petition.

For those reasons, we conclude that in this case the circuit
court properly could have exercised its discretion to certify as
final its order denying OPF's notion to stay and petition to
conpel arbitration, and we exerci se our discretion to do the sane.

(ii)

W now turn to the nerits of the appeal

Wether there is an agreenent to arbitrate the parties
dispute is a legal question of contract interpretation. Society
of Am. Foresters v. Renewable Natural Resources Found., 114 M.
App. 224, 234 (1997); Joseph F. Trionfo & Sons, Inc. v. Ernest B.
LaRosa & Sons, Inc., supra, 38 M. App. at 604-07. See also
International Bhd. of Elec. Workers, Local 26 v. AdVin Elec.,
Inc., 98 F. 3d 161, 164 (4th G r. 1996) (applying Maryl and | aw).
The principles of contract interpretation were explained as
foll ows by Judge Sal nbn, in Society of Am. Foresters v. Renewable
Natural Resources Found., supra:

“A fundanental principle of contract interpretation is

to ascertain and effectuate the intention of the

parties.” The |anguage of the contract itself is the

primary source for determning the parties’ intentions.

If the l|anguage of a contract is clear, "“it nust be

presuned that the parties nmeant what they expressed.”

The “clear and unanbi guous |anguage of an agreenent

will not give way to what the parties thought the

agreenent neant or intended it to nean.” Rather, “the

true test of what is neant is...what a reasonable

person in the position of the parties would have

t hought” the contract neant.
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114 Md. App. at 234-35 (citations omtted).

In determ ning the scope of an arbitration clause, the court
nmust find “reliable evidence fromthe | anguage actual |y enpl oyed
in the contract that the parties intended the disputed issue to
be the subject of arbitration, the intent of the parties being the
controlling factor.” Joseph F. Trionfo & Sons v. Ernest B. LaRosa
& Sons, Inc., supra, 38 Ml. App. at 605-06.

When the | anguage of an arbitration clause is plain and the
issue in dispute clearly falls within its scope, the court nust
conmpel arbitration. Gold Coast Mall, Inc. v. Larmar Corp., supra,
298 Md. at 104; Bel Pre Med. Ctr. v. Frederick Contractors, Inc.,
supra, 21 Md. App. at 321. Conversely, if thereis an arbitration
agreenent but the issue in dispute plainly falls outside its
scope, the court nust deny a notion to conpel arbitration. Gold
Coast Mall, Inc. v. Larmar Corp., supra, 298 Ml. at 104; Contract
Constr., Inc. v. Power Tech. Ctr. Ltd. Prtnrshp., 100 Ml. App
173, 178 (1994). Wen the parties have agreed to arbitrate, but
the scope of the arbitration clause is anbiguous, so it is not
evident whether their dispute is subject to arbitration, the
arbitrator, not the court, nust resolve the anbiguity:

[Tl he |l egislative policy in favor of the enforcenment of

agreenents to arbitrate dictates that the question

should be left to the decision of the arbitrator.

Whet her the party seeking arbitration is right or wong

i's a question of contract appl i cation and

interpretation for the arbitrator, not the court,...and
the court should not deprive the party seeking
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arbitration of the arbitrator’s skilled judgnent by
attenpting to resolve the anbiguity.

Bel Pre Med. Ctr. v. Frederick Contractors, Inc., supra, 21 M.
App. at 321-22 (citations omtted). See also Gold Coast Mall,
Inc. v. Larmar Corp., supra, 298 Ml. at 107; Contract Constr.,
Inc. v. Power Tech. Ctr. Ltd. Prtnrshp., supra, 100 Ml. App. at
178.

In this case, the Association’s By-laws provide, in Article
VI, entitled “Professional Standards and Arbitration,” at section
2, that it is the duty of Association nenbers to abide by, inter
alia, the Manual, “including the duty to arbitrate controversies
arising out of real estate transactions as specified by Article
17 of the Code of Ethics [and Standards of Practice (' Code')] and
as further defined and i n accordance with the procedures set forth
in the Code of Ethics and Arbitration Manual of this association

Article 17 of the Code provides, in pertinent part:

In the event of contractual disputes or specific non-

contractual disputes as defined in Standard of Practice

17-4 bet ween REALTORS® associated with different firns,

arising out of their relationship as REALTORS®, the

REALTORS® shall submit the dispute to arbitration in

accordance with the regulations of their Board or

Boards rather than litigate the matter.

Four *“Standards of Practice” follow Article 17. The first
provides that “[t]he filing of litigation and refusal to w thdraw

fromit by REALTORS® in an arbitrable matter constitutes a refusal

toarbitrate.” The second permits REALTORS® i n a di sput e ot herw se
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subject to arbitration to avoid arbitration by so agreeing in
witing. The third provides that when REALTORS® are acting solely
as principals in real estate transactions, they are not obligated
to arbitrate disputes with other REALTORS®, absent an agreenent
to do so. The fourth standard covers the four specific “non-
contractual disputes,” referenced in Article 17, also covered by
the arbitration requirenent.

Appendix Il to Part Ten of the Manual contains general
definitions of the contracts that nay arise between the parties
to real estate transactions and their real estate brokers. It
describes the <contract between the |listing broker and a
cooperating broker as a unilateral contract emanating from an
offer by the listing broker, often nmade by neans of an MS
listing, and “formed only when accepted by the cooperating broker,
and acceptance occurs only through the performance as the
procuring cause of the successful transaction.” A section of the
Manual devoted to “Procuring Cause” opens by stating:

Procuring cause disputes between sellers and |isting

brokers are often decided in court. The reasoning

relied on by the courts in resolving such clainms is
articulated in Black’s Law Dictionary, Fifth Edition,
definition of procuring cause....D sputes concerning

the contracts between |isting brokers and cooperating

brokers, however, are addressed by the National

Associ ation’s Arbitration Gui del i nes pr onul gat ed

pursuant to Article 17 of the Code []. Wile guidance

can be taken from judicial determnations of disputes

between sellers and l|isting brokers, procuring cause

di sputes between listing and cooperating brokers, or

bet ween two cooperating brokers, can be resol ved based
on simlar though not identical principles.
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The Manual goes on to explain the factors that arbitrators shoul d
take into account in deciding “procuring cause” disputes.

Returning to the case at bar, as we have noted, the parties
are in accord that by virtue of their nenbership in the
Associ ation, they becane parties to an agreenent to submt certain
of their disputes to binding arbitration. They di sagree over
whet her their particular dispute falls within the scope of the
arbitration agreenent. Specifically, they disagree over whether
their dispute is a “contractual dispute,” as that phrase is used
in Article 17.°

OPF argues that while Innovative has couched its clainms in
causes of actionin tort, its factual allegations reveal that the
clainms arise out of the parties’ relationship as realtors at
different firns and are essentially contractual. Specifically,
t he $32,000 that Innovative alleges OPF wongfully retained as a
benefit, inproperly interfered with, and conspired to deprive it
of, is the 4%sal es conm ssion on the Property that was authorized
by the owner and offered by OPF in the MS listing, and that
I nnovative clainms it earned as the cooperating broker that was t he
procuring cause of the sale. OPF maintains that Innovative’s
entitlement vel non to the 4% cooperating broker’s share of the

commi ssion is a contractual dispute because the entitlenent only

‘The parties agree that their dispute does not fall within
the scope of any of the four “non-contractual dispute” situations
addressed in Standard of Practice 17-4.
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could have conme about if the relationship between OPF and
I nnovative relative to this transaction gave rise to a contract.

I nnovative responds that not every dispute over whether a
cooperating broker was the procuring cause of a sale is a
contractual dispute. Because its stated clains are causes of
action in tort, not contract, the circuit court correctly ruled
that the dispute before the court is not a contractual dispute.

The meani ng of the phrase “contractual dispute” in Article
17, and whether the parties’ dispute in this case is a
“contractual dispute,” are |legal questions that we revi ew under
a non-deferential de novo standard, for | egal correctness. If that
phrase i s unanbi guous, and covers the dispute in this case, or if
t he phrase i s anbi guous, the court erred in denying the notion to
stay and petition to conpel arbitration. On the other hand, if
t hat phrase i s unanmbi guous and does not cover the dispute in this
case, the court was legally correct inits ruling. The threshold
question, then, is whether the wording of the arbitration
agreenent is anbiguous. Wether the |anguage of a contract is
anbi guous is a question of law, not fact, and is subject to de
novo review by the appellate court. Calomiris v. Woods, 353 M.
425, 434 (1999).

Just because parties di sagree about the neaning of the words
in a witten agreenent does not nean that they are ambi guous.

Rat her, words in an agreenent are anbiguous iif they are
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susceptible of nobre than one neaning to a reasonable person.
Auction & Estate Representatives, Inc. v. Ashton, 354 Md. 333, 340
(1999); Calomaris v. Woods, supra, 353 M. at 436; Davis v. Magee,
140 Md. App. 635, 650 (2001). "The test of anbiguity is whether,
considering the ‘character of the contract, its purpose, and the
facts and circunstances of the parties at the tinme of execution,
the |anguage used in the contract, when read by a reasonably
prudent person, is susceptible of nore than one neaning.” State
Dept. of Economic and Community Development v. Attman/Glazer P.B.
Co., 323 M. 592, 605 (1991) (quoting Pacific Indem. Co. V.
Interstate Fire & Casualty Co., 302 Md. 383, 388 (1985)). “[T]he
cl ear and unanbi guous | anguage of an agreenent will not give way
to what the parties thought the agreenent neant or was i ntended
to nean.” Auction & Estate Representatives, Inc. v. Ashton,
supra, 354 Md. at 340.

The pl ain nmeani ng of the phrase “contractual dispute” is a
di spute about a contract. D sputes about contracts can take many
forms: for exanple, they may concern the terns of a contract, the
consi deration supporting it, or whether a contract has been
breached. Li kew se, whether parties have entered into a contract
at all is itself a contractual dispute. Indeed, it is axiomatic
that a di spute between parties over whet her a contract was forned

is a contractual dispute.
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In Rosenthal v. Al Packer Ford, Inc., 36 M. App. 349 (1977),
we expl ai ned that one of the ways a contract can be forned is by
acceptance of an offer by performance. A contract so forned is
often terned a “unilateral contract.” W stated:

“The offer by one party of specified conpensation for

the performance of a certain act as a proposition to

all persons who nay accept and conply wth its

conditions constitutes a promse by the offeror. The

performance of that act is the consideration for such

prom se. The result is an enforceable contract.”
Id. at 353 (quoting Las Vegas Hacienda, Inc. v. Gibson, 359 P.2d
85, 86 (Nev. 1961)). See also Sharp Elecs. Corp. v. Deutsche Fin.
Serv. Corp., 216 F. 3d 388, 393 (4th Cr. 2000) (applyi ng Maryl and
| aw) (observing that “under a unilateral contract, as long as the
prom sor hol ds open his offer inviting acceptance by perfornance,
the prom see can bind the prom sor by such perfornmance”); King v.
Industrial Bank of Washington, 474 A. 2d 151, 156 (D.C. 1984)
(holding that in a unilateral contract, the act the offer seeks
is the consideration for the prom se; performance of the act
constitutes acceptance of the offer, and at that point, a contract
cones into being). See also E. Allen Farnsworth, Farnsworth on
Contracts, at 189 8 3.4, (2d ed. 1998) (“In formng a unil ateral
contract only one party nakes a prom se: the offeror makes the
prom se contained in the offer, and the offeree renders sone
performance as acceptance.”).

In the case at bar, as we have noted, OPF nade an offer in

its MLS listing to all cooperating brokers (whether subagents or
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buyer’s agents) that it would pay 4% of the sales comm ssion to
the cooperating broker who procured the buyer. The Listing
Contract authorized OPF to nmake such an offer. OPF' s offer invited
accept ance by performance: |n other words, beconi ng a cooperating
broker woul d be acceptance of OPF's offer through performance.
The end result would be an enforceable contract between OPF and
t hat broker for the 4% sal es conm ssion on the Property.

Inits amended conpl aint, Innovative alleges that it was the
procuring cause of the sale of the Property and therefore was
entitled to the 4% sales commssion. That allegation is the
foundation for its tort clains. The only basis on which | nnovative
woul d be entitled to the 4% sal es comm ssion, however, is if by
performance it had accepted OPF s offer to pay the 4% comm ssion
i.e., if a wunilateral contract was fornmed between OPF and
I nnovative. Thus, the dispute between |Innovative and OPF is at
its heart a di spute over whether a contract was forned between t he
two. As stated above, a dispute between parties over whet her they
entered into a contract is a contractual dispute.

The pl ai n neani ng of the phrase “contractual dispute” in the
arbitration agreement set forth in Article 17 of the Code
enconpasses the dispute in this case, which is in essence whet her
I nnovative was entitled to the 4%sal es comm ssion offered by OPF
The provisions in the Mnual Iend further support for that

interpretation. Notwithstanding that the <clains stated by
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I nnovative sound in tort, the dispute between the parties is
contractual - - and the tort clainms cannot be litigated unless the
parties’ contractual dispute is resolved.

Unj ust enrichnent is a formof restitution. It provides that
“[a] person who receives a benefit by reason of an infringenent
of another person’s interest, or of loss suffered by the other,
owes restitution to himin the manner and anmount necessary to
prevent unjust enrichnment." Berry & Gould v. Berry, 360 Ml. 142,
151(2000) (quoting Restatenent (Second) of Restitution § 1
(Tentative Draft No. 1, 1983)(Tent. Restatenent at 8-9)).
O dinarily, however, when there is a contract between the parti es,
one party may not recover agai nst the other for unjust enrichnent.
County Commissioners v. Dashiell, 358 Ml. 83, 96 (2000) (quoting
Mass Transit Admin. v. Granite Constr. Co., 57 Ml. App. 766, 776
(1984) (citations omtted)). See also FLF, Inc. v. World
Publications, Inc., 999 F. Supp. 640, 642 (D. Md. 1998) (comrenti ng
that “[i]t is settled lawin Maryl and, and el sewhere, that a claim
for unjust enrichnment nmay not be brought where the subject matter
of the claimis covered by an express contract”). Thus, if a
contract cane into being between OPF and | nnovative, the terns of
the contract would control the relationship of the parties, and
woul d prevent any recovery by Innovative for unjust enrichnent.

Li kewi se, I nnovative’ s intentional interference w th business

relations claim against OPF and the Bealls depends on the
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resolution of Innovative's contractual dispute with OPF. To
prevail on atortious interference with business relations claim
the plaintiff nust prove that the defendant engaged i n i ntenti onal
and wilful acts calculated to cause him damage in his |aw ul
busi ness, with the unl awful purpose to cause such damage, wi thout
right or justification, and with actual damage resulting. Natural
Design, Inc. v. The Rouse Co., 302 M. 47, 71 (1984). Her e,
I nnovati ve has all eged that OPF and the Bealls interfered withits
| awf ul business by depriving it of the 4% sales commission to
which it was entitled because its broker was the procuring cause
of the sale. As we have expl ai ned, whether Innovative has a right
to collect the 4% comm ssion depends on whether a unilateral
contract canme into being between it and OPF. W do not nean to
suggest that if such a contract cane into existence, there would
be nerit in Innovative's interference with business relations
claim against either of the appellees (OPF or the Bealls).
Neverthel ess, as the claim has been asserted by Innovative, it
cannot be decided without first determ ning whether a contract
exi sted between I nnovative and OPF

The sane is true for Innovative's civil conspiracy claim
against OPF and the Bealls because “‘[c]onspiracy’ is not a
separate tort capable of independently sustaining an award of
damages i n t he absence of other tortious injury tothe plaintiff.”

Alexander & Alexander, Inc. v. B. Dixon Evander & Assocs., 336 M.
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635, 645 n.8 (1994). Rather, “[t]he underlying tort is the cause
of action that should be set forth in a separate count. The
all eged aiders, abettors, and co-conspirators are sinply
additional partiesjointlyliablewththe principal perpetrator.”
Manikhi v. Mass Transit Admin., 360 Ml. 333, 360 (2000).

The parties’ arbitration agreenent covered their contractual
di spute over whether Innovative was the procuring cause of the
sale and thus was entitled to the 4% sales conmm ssion on the
Property. Accordingly, that 1issue was subject to binding
arbitration, and the court erred in denying OPF s petition to
conpel arbitration. The court shoul d have stayed t he case pendi ng
arbitration of the contractual dispute, both because the Bealls
are not parties to the arbitration agreenment and because the
arbitration does not dispose of the tort clains. As counsel for
the parties acknow edged during oral argunent, however, that may
be the ultimate practical effect of the arbitration, because how
the arbitration is resolved will have an inpact on whether
I nnovative wll have evidence sufficient to nmake out prima facie

cases inits tort clains.

ORDER VACATED. CASE REMANDED TO THE
CIRCUIT COURT FOR ANNE ARUNDEL COUNTY
WITH INSTRUCTIONS TO ENTER ORDER
GRANTING THE APPELLANT’S MOTION TO STAY
AND PETITION TO COMPEL ARBITRATION IN
ACCORDANCE WITH THIS OPINION. COSTS TO
BE PAID BY THE APPELLEE.
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