In the Circuit Court for Garrett County
Case No. 11-C-04-8356

IN THE COURT OF APPEALS
OF MARYLAND

No. 60

September Term, 2005

MAYOR AND TOWN COUNCIL OF
OAKLAND

V.

MAYOR AND TOWN COUNCIL OF
MOUNTAIN LAKE PARK, ET AL.

Bell, C.J.
Raker
Wilner
Cathell
Harrell
Battaglia
Greene,
JJ.

Opinion by Raker, J.
Cathell, J., Concurs

Filed: April 18, 2006



The primary question in this case concerns the manner of computation of time
required to give notice of the hearing on an annexation resolution. In this case, two
municipal corporations seek to annex the same unincorporated area located in Garrett
County. The computation of timequestion on appeal iswhether theterminal day, i.e., April
23, 2004, is to be included or excluded in computing the number of days of the statutory
requirement of “not lessthan 15 days after the fourth publication of the notices.” We granted
certiorari to answer the following questions:

“l. Did the Circuit Courterr in applying the common law ‘ clear
time’ rule in determining that Oakland failed to set the public
hearing on the Oakland Annexation Resolution for not lessthan
15 days after the fourth publication of the public notices of the
Oakland Annexation Resolution as required by Article 23A §
19(d)?

II. Did Mountain Lake Park act in contraventionof Article23A,
8 19 in holding a referendum election on the Mountain Lake
Park Annexation Resolution before theend of the 45-day period
during which referendum petitions may be submitted under
Article 23A, 8 19(f) in an effort to make the Mountain Lake
Park annexation effective prior to the stated effective date of the
Mountain Lake Park Annexation Resolution and the Oakland
Annexation Resolution?”

Oakland v. Mountain Lake Park, 388 Md. 673, 882 A.2d 286 (2005). W e shall answ er both

guestionsin theaffirmative and reverse the judgment of the Circuit Court f or Garrett County.



On Tuesday, March 16, 2004, The Mayor and Town Council of Oakland, Maryland,
introduced an annexation resolution (Oakland resolution), R2004-01,* at a regular meeting
of the Oakland Town Council, to enlarge its corporate boundaries by annexing property of
the Board of Education of Garrett County and the property of Floyd and Eleanor Arnold.
Pursuant to Art. 23A § 19(d), public notice of thisresolution and the area to be annexed by
Oakland was published in The Republican, a newspaper of general circulation in Oakland,
on March 18, 2004, March 25, 2004, A pril 1, 2004, and April 8,2004. The Mayor and Town
Council of Oakland held a public hearing on the annexation resolution on April 23, 2004.
The Oakland resolution was enacted following the public hearing. The Oakland resolution
providedthat it would become effective on theforty-sixth dayfollowing itsenactment, which
was June 8, 2004.

The Mayor and Town Council of Mountain Lake Park introduced an annexation
resol ution(Mountain Lake Park resolution), Resolution No. 2004-2, to enlarge thecorporate
boundariesof Mountain Lake Park by annexing an areaknown asthe* Western Annexation”

at aspecial meeting on Wednesday, March 17, 2004.2 Included within the boundaries of the

'According to the Oakland resolution, the property of the Board of Education of
Garrett County is located between Dennett Road, South Eleventh Street, and Oakland
Avenue, and the property of Floyd and Eleanor Arnold is locaed at 741 Dennett Road.

’According to the Mountain Lake Park resolution, the Western Annexation includes
509.820 acres, situate, lying and being in Election District Nos. 7 and 16 of Garrett County,
Maryland.
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Western Annexation was the land sought to be annexed by Oakland, as well as additional
land. Pursuantto Art. 23A 819(d), public notice of the Mountain Lake Park resolution was
publishedin The Republican, anewspaper of general circulation in Mountain L ake Park and
the Western Annexation, on March 18, 2004, March 25, 2004, April 1, 2004, and April 8,
2004. The Mayor and Town Council of Mountain Lake Park enacted the Mountain Lake
resolutionfollowing apublic hearing on April 28,2004. The M ountain L ake resol ution stated
that it would become effective on the forty-sixth day following its enactment, which was
June 13, 2004.

Several weeks before the public hearing on the Mountain Lake Park resolution, the
Town Clerk of M ountain Lake Park prepared areferendum petition that was circulated to the
residents of Parkwood Village East, an apartment complex within the Western Annexation.
A resident adv ocate of that community, after speaking with the Town Clerk, informed the
residents of that apartment complex that it would be of financial benefit to them to be
annexed into Mountain Lake Park, and therefore, they should sign the petition for
referendum. Deposition testimony revealed that the petition was circulated only to the
residents of Parkwood Village East because Mountain Lake Park officials believed that
Parkwood residents supported Mountain Lake's annexation efforts.

Following a submission of the requisite number of signatures on a referendum
petition, the referendum el ection was scheduled for May 22,2004 at Parkwood Village East,

and public notice of this election was published in The Republican on April 29, 2004 and



May 6, 2004 pursuant to Art. 23A § 19(i). Thirty-one resdents of Parkwood Village East®
voted in the referendum election on M ay 22, 2004, and a majority of those persons voted in
favor of annexation by Mountain Lake Park .

Two days before the end of the forty-five day period permitted for the submission of
a referendum petition on the Mountain Lake resolution, on June 10, 2004, a resident of the
Western Annexation, not residing in Parkwood Village East, submitted another referendum
petition on the resolution. Mountain Lake Park did not accept this second petition.

The Mayor and Town Council of Mountain Lake Park filed in the Circuit Court for
Garrett County a Complaint for Declaratory Relief pursuant to Md. Code (1973, 2002 Repl.
Vol., 2005 Cum. Supp.), 8 3-403 of the Courts and Judicial ProceedingsArticle, seeking a
declaration that the Oakland resolution, No. R2004-01, was void because the Mayor and
Town Council of Oakland did not comply with the notice requirement of Art. 23A § 19(d).
The Mayor and Town Council of Oakland filed a Counter-Complaint seeking a judgment
declaring the referendum election on the Mountain Lake resolution void and having no
impact on the effective dae of the Oakland resol ution, that the effective day of the M ountain
Lake Park resolution could not have been prior to June 12, 2004, which was forty-five days
after its enactment, and that the Mountain Lake resolution was ineffective because the

Oakland resolution was effective first.*

*0Only the residents of Parkwood Vill age East participated in this election.

4Under Art. 23A § 19 the “enactment” date and the “ effective” date of an annexation
(continued...)
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The Complaint alleged that the annexation resol utionadopted by the Mayor and Town
Council of Oakland on April 23, 2004 was not in conformance with Article 23A 8 19. The
facts were not in dispute. Oakland held its annexation resolution hearing on April 8, 2004,
and adopted the resolution on April 23, 2004. The notice was published four times in The
Republican, with the last publication date on April 8, 2004. The pertinent provision of the
annexation statute requires that there be fifteen days between the fourth publication of the
noticesand the public hearing on the annexation resolution. The question beforethe Circuit
Court was whether April 23rd was to be included in determining whether there was not less
than fif teen days before the hearing was held.

The Circuit Court held that the town of Oakland had not complied with the
requirements of Art. 23A § 19, and that the hearing which was held on April 23, 2004 was

less than fifteen days after the publication of the last advertisement.> The Court voided

%(...continued)

resolution are different. See Art. 23A 8 19(e) (“ The resolution shall not become effective
until at least forty-five (45) daysfollowingitsfinal enactment”) (emphasis added). Because
the Oakland resol ution was going to be effective first, assuming Oakland follow ed statutory
procedures properly, the land identified in the Oakland resol ution was annexed by Oakland.
Therefore, under the annexation statute, Oakland alleged in its Counter-complaint that
Mountain Lake Park could not properly annex any of the land annexed by Oakland. See Art.
23A 8 19(m) (“The provisions of this section shall authorize an increase in the area within
any municipal corporaion only asto land which isnot then within the corporate limits of any
other municipal corporation”).

°In adeclaratory judgment action, the circuit court must enter a declaratory judgment

on a separate document, declaring the rights and obligations of the parties. See 8§ 3-406 of
the Courts and Judicid Proceedings Article (“Any person .. . whose rights, status, or other
legal relations are affected by a . .. municipal ordinance . . . may have determined any
(continued...)
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Oakland's annexation on the ground that Oakland failed to comply with the notice
requirements of Art. 23A §19(d), and that Mountain L ake’ s annexation of the disputed area
was valid. The Court ruled as follows:

“When the statute reads ‘ not less than 15 days from the
date of thelast publication,” it means not less than 15 full days
from the last publication. In determining compliance in this
situation, the Court counts forward beginning with the day after
the last date of publication, and 15 days is not 14 and %2 days.
As to the consequences of the breach of time, one could
speculate, but it simply cannot be measured. The only recourse
IS to start over again, if possible. So, the first ruling the Court
makes is that the Doctrine of Substantial Compliance does not

apply.

“Now, Mt. Lake Park’s petition to annex the same, and
additional property, was enacted, and on the very next day a
petition for referendum was filed. Was this petition to defeat
Oakland’'s time? Well, it certainly has that aromato it. But it
wastimely filed; it waspublished conspi cuously, and the people
were able to vote on it. It was not defeated; it passed. Mr.
Tinsley was from the same area and wanted to file his own

*(...continued)

guestion or construction or validity arising under the . . . ordinance . . . and obtain a
declaration of rights, satus, or other legal relations under it”); Md. Rule 2-601(a) (stating,
in pertinent part, that “[e]ach judgment shall be set forth on a separate document”); Secure
Financial Service, Inc.v. Popular Leasing USA, Inc., 391 Md. 274, 281, 892 A.2d 571,575
(2006); Allstate v. State Farm, 363 M d. 106, 117 n.1, 767 A.2d 831, 837 n.1 (2001). Inthis
case, thetrial court failedto do so, and on remand, the court shall enter ajudgment cond stent
with this opinion. We have admonished trial courts repeatedly that when a declaratory
judgment action is brought, and the controversy is appropriate for resolution by declaratory
judgment, the circuit court must enter a declaratory judgment. Secure Financial, 391 Md.
at 281, 892 A.2d at 575; Converge v. Curran, 383 Md. 462, 477, 860 A.2d 871, 880 (2004).
Because there is a justiciable controversy regarding the parties’ annexation ordinances, a
declaratory judgment action is proper in thiscase. See § 3-409(a) of the Courts and Judicial
Proceedings Article; Converge, 383 Md. at 478, 860 A.2d at 880.
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petition. The petition from the affected area had already been
filed, and to hav e another petition would simply be confusing to
say the least.

“The [Board of Garrett County] Commissioners could
have filed a petition, and the citizensfrom Mt. Lake Park could
have filed a petition, but they didn’t. The referendum wasfiled
from the aff ected area. It was voted on and it passed, and the
rest is speculation.

“So the ruling of this Court is that Oakland did not
comply withitstime, and that the M t. Park Annexationisvalid.”

Oakland noted atimely appeal to the Court of Special Appeals. This Court granted
Oakland'’s petition for writ of certiorari while Oakland’s appeal was pending before the
intermediate appellate court. Oakland v. Mountain Lake Park, 388 Md. 673, 882 A.2d 286
(2005).

.

The question of the sufficiency of the notice turns on the construction of Md. Code
(1957, 2005 Repl. Vol.), Art. 23A § 19(d) and Md. Code (1957, 2005 Repl. Vol.), Art. 1 §
36. Theissuein this case isthe proper method of cal culating the notice period described in
the statute. Art. 23A 8 19 sets out the procedure for annexation of land in Maryland. Art.
23A 8 19(d) provides that after the introduction of an annexation resolution into the
legislative body of a municipality, there must be public notice and a public hearing before
the annexation resolution may be enacted by the legislative body. The public hearing shall
be set for “not less than 15 daysafter the fourth publication of the notices.” The pertinent

part of Art. 23A 8 19(d) reads as follows:



“The public notices shall specify a time and place at which a

public hearing will be held by the legislative body on the

resolution; the hearing shall be set for not less than 15 days

after the fourth publication of the notices or, if thetotal area of

the proposed annexation is for 25 acres of land or less, not less

than 15 days after the second publication of the notices, and

shall be held either within the boundaries of the municipal

corporation or within the area to be annexed.”
(Emphasis added). Inthe case bef ore us, the hearing was held either fourteen days after the
last publication of the notices, or fifteen days, depending upon whether the hearing could
properly be held on thefifteenth day. We must decide the meaning of “not lessthan 15 days”
asused in Art. 23A §19(d).

Petitioner argues that the Circuit Court was wrong in voiding Oakland’ s annexation
resolution and that the Court computed the days improperly. Petitioner maintains that the
phrase “not less than 15 days” permitsthe town to hold the hearing on the fifteenth day and
that the trial court erred in applying the common-law clear-time rule and holding that fifteen
clear days were required. Petitioner asserts that the Circuit Court erroneously applied the
clear-time rule to conclude that the public hearing should have been held after April 23,
2004.

Petitioner’sargument isgrounded in Art. 1 8§ 36, which establishes auniform method
for computing time in Maryland. Art. 1 § 36 providesin pertinent part, as follows:

“In computing any period of time prescribed or allowed by any
applicable statute, the day of the act, event, or default, after
which the designated period of time begins to run is not to be

included. The last day of the period so computed is to be
included . . . . When the period of time allowed is more than
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seven days, intermediate Sundays and holidays shall be
considered as other days. . .."

(Emphasis added). Petitioner maintainsthat by the plan language of the statute, the time
computation method in Art. 1 8 36 applies to the notice period set out in Art. 23A 8§ 19(d).
Petitioner’s position is that under Art. 1 8 36, the last day of period is included in the
computation of time, and therefore, a hearing held on the fifteenth day would satisfy the
statutory requirements of Art. 23A 8§ 19(d). Hadthe Circuit Courtapplied Art. 1 § 36 to the
matter sub judice, petitioner continues, it would have concluded that the public hearing on
the Oakland resolution was held properly on April 23, 2004, because that was the “15 days
after the fourth publication of the notices’ required by Art 23A § 19(d).

Respondent argues that the general computation of timerule setout in Art. 1 8361is
inapplicableto the calculation of time under Art. 23A § 19(d) because the | atter gatute uses
the phrase “not less than 15 days after thefourth publication of the notices,” which requires
an application of the clear-timerule, an exception to thegeneral rule for the computation of
time. Under the common-law clear-timerule, if an action requiresthe expiration of acertain
number of days, then both the firs day and the final day are excluded from the time
computation. Therefore, Art. 23A 8 19(d) did not permit the Mayor and Town Council of
Oakland to hold the public hearing on the Oakland resolution on April 23, 2004 because that

date was less than fifteen days of clear time after the fourth publication of notices.



We first turn to the question of whether the clear-time rule governs the computation
of time under Art. 23A 8 19. We conclude that the general method for computing time set

out in Art. 1 8 36 applies, because the Legislature did not express an intent to the contrary.

[I.

The general rule in Maryland, as in most other states, is thatin computing thetime
for the performance of anact or an event, the designatedfirst dayisexcluded and the last day
of the period isincluded. See Equitable Life Assurance v. Jalowsky, 306 Md. 257, 262,
508A.2d 137, 139 (1986); Winter v. O 'Neill, 155 Md. 624, 635, 142 A. 263, 268(1928). See
generally J. A. Bock, Annotation, Inclusion or Exclusion of First and Last Days in
Computing the Time for Performance of an Act or Event Which Must Take Place a Certain
Number of Days Before a Known Future Date, 98 A.L.R.2d 1331 (1964). The general rule
isapplicable unless thereis an indication or intention to count only “clear” or “entire” days.
See Winter v. O ’Neill, 155 M d. at 635, 142 A. at 268; Graham v. Wellington, 121 Md. 656,
660, 89 A. 232, 233 (1913),; Harris v. Latta, 259 S.E.2d 239, 240 (N.C. 1979). In Graham,
we noted, in construing the election law requiring that certificates of nomination should be
filed not less than twenty-five days before the election, that “ [w]hile the general rule, in the
computation of time, is to include one day and exclude the other, and not to include or

exclude both, there are many decisionswhich hold that if a statute indicates that there are to
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be so many clear days, or that requires so many days at least, both are to be excluded.” 121
Md. at 660, 89 A. at 233.

The Maryland General Assembly codified the common-law method of time
computation, initially enacted in 1941 as Art. 94 8§ 2, with the express purposeof establishing
“a uniform method of computing any period of time prescribed or allowed by the rules of any
Court, or by order of Court, or by any applicable statute.” 1941 Md. Laws, Chap. 522.
(emphasis added). The Act, now codified as Art. 1 § 36,° provides as follows:

“In computing any period of time prescribed or allowed by any
applicable statute, the day of the act, event, or default, after
which the designated period of time begins to run is not to be
included. The last day of the period so computed is to be
included unless: (1) It is a Sunday or alegal holiday, in which
event the period runs until the end of the next day, which is
neither a Sunday or a holiday; or, (2) the act to be doneis the
filing of some paper in court and the office of the clerk of said
court on said last day of the period is not open, or is dosed for
a part of aday, in which event, the period runs until the end of
the next day which is neither a Sunday, Saturday, a legd
holiday, or aday on which the said office is not open the entire
day during ordinary business hours. When the period of time
allowed is more than seven days, intermediate Sundays and
holi days shall be considered as other days; but if the period of

®Art. 1 8§ 36 was codified previoudy at Md. Code (1957, 1995 Repl. Vol.),Art. 94 §
2. In 1997, the General Assembly transferred the statute from Art. 94 8§ 2 to Art. 1 8 36
without substantive changes. See 1997 M d. Laws, Chap. 31, 8 6; Md. Code (1957, 1996
Repl. Vol., 1997 Cum. Supp.), Art. 1 § 36. The statute readsthe sametoday. See Md. Code
(1957,2005 Repl. Vol.), Art. 1 8 36. Thestatute was|ast changed substantively in 1957. See
1957 Md. Laws, Chap. 399, § 40 (repealing the part of the statute making the computation
method applicable to time periods prescribed or allowed by rules or orders of court).
Computing time periods prescribed by rules or order of court is now governed by Md. Rule
1-203.
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time allowed is seven days or less, intermediate Sundays and
holi days shall not be counted in computing the period of time.”

See also Md. Rule 1-203 (governing computation of time).

In concluding that the Oakland resolution was invalid because Oakland did not wait
fifteen clear days before holding a public hearing ater the fourth publication of notices, the
Circuit Court did not use the method prescribed by this statute in computing the applicable
time. Because Art. 1 8§ 36 provides a uniform method for computing time prescribed by
Maryland law and Art. 23A § 19 does not contain any exceptions to this general rule, the
Circuit Court construed these statutes incorrectly.

This Court has applied the statutory rule for computing time to the determination of
the amount of time required under a number of different statutory schemes. See, e.g.,
Grayson v. State, 354 Md. 1, 14-15, 728 A.2d 1280, 1286 (1999) (applying Art. 1 § 36 to
concludethat apost-convictionpetition wastimely filed under the Post Conviction Procedure
Act, then Art. 27 8 645A); D & Y, Inc. v. Winston, 320 Md. 534, 536-37, 578 A.2d 1177,
1178-79 (1990) (applying Art. 94 § 2 to conclude that a land installment contract was
recorded one day late); Equitable Life Assurance v. Jalowsky, 306 Md. 257, 265, 508 A.2d
137,141 (1986) (applying Art. 94 § 2 to determine that the insured died within thetwo-year
period during which the lifeinsurance policy was subject to contest); Yingling v. Smith, 259
Md. 260, 262-63, 269 A.2d 612, 613 (1970) (applying Art. 94 § 2 to determine whether abill
of complaint wastimely filed in asuit against an executor); State Housing, Inc. v. Baltimore,

215 Md. 294, 298, 137 A.2d 708, 711 (1958) (applying Art. 94 § 2 to determine date by
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which an appeal from adecision of the Board of M unicipal and Zoning Appealsof B altimore
had to be taken); Fischer v. Fischer, 193 Md. 501, 505-06, 69 A.2d 51, 52 (1949) (applying
Art. 94 8§ 2 to conclude that an appeal wastaken intime); see also Pumphrey v. Stockett, 187
Md. 318, 322-23, 49 A.2d 804, 806-07 (1946).

Equitable Life Assurance Society of the United States v. Jalowsky, 306 Md. 257, 508
A.2d 137 (1986) isinstructive as to the application of the gatutory rule for computing time
to the matter sub judice. InJalowsky, we explained that M d. Code (1957, 1985 Repl. Vol.),
Art. 94 8 2, now codified at Art. 1 8 36 with no changes, essentially is acodification of the
common-law rule, requiring the“exclusion of thefirst day and the inclusion of thelast [day]”
in computing time commencing fromaparticular day. See id. at 262, 508 A.2d at 139. We
applied Art. 94 § 2 to determine the final date on which an insurer could contest thevalidity
of an insurance policy under Art.48A 8 390. Md. Code (1957, 1979 Repl. Vol., 1985 Cum.
Supp.), Art. 48A 8§ 390 provides that, in pertinent part, a life insurance policy “shall be
incontestable, except for the nonpayment of premiums, after it has been in force during the
lifetime of the insured for aperiod of two (2) yearsfromitsdate of issue.”” Writing for this
Court, Chief Judge Robert Murphy explained why Art. 94 8 2 and Art. 48A 8§ 390 must be
construed together:

“Itisthus clear that Art. 48A, 8 390 contains a two-year

limitation for contesting an insurance policy while Art. 94, § 2
addresses the computation of time periods contained in

"Art. 48A 8§ 390 is now codified at Md. Code (1997, 2002 Repl. Vol., 2005 Cum.
Supp.), 8 16-203(a) of the Insurance Article, with no substantive changes.
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applicable statutes. Both statutes relate, at least in part, to the
same subject matter—that of time. We have long held that ‘in
construing legislative enactments, all statutes relating to the
same subject matter are to be considered and harmonized as far
as possible.” In addition, thereis a‘policy that statutes are not
to be construed to alter the common-law by implication.’

* % *

“As previously indicated, Art. 94, 8 2 codified the then

existing common law rule for computing time. In this regard,

the General A ssembly ‘ispresumed to havehad, and acted with

respect to, full knowledge and information as to prior and

existing law and legislation on the subject of the statute and the

policy of the prior law.” Article 94, § 2 preceded Art. 48A, §

390; hence, the General Assembly is presumed to have had full

knowledge of its content and underlying policy when it passed

Art. 48A, § 390.”
Id. at 263, 508 A.2d at 140 (citations omitted). Because the General Assembly did not
exempt Art. 48A 8§ 390 from the generally applicable method of computing time set forthin
Art. 94 8§ 2, we construed the two statutesin harmony and provided full effect to each of
them. Id. at 265, 508 A.2d at 141. In calculating the applicable two-year period under the
statute, we excluded the day on which the policy was issued, explaining that “the limitations
period commences on thefollowing first full day.” Id; see also Fischer, 193 Md. at 505-06,
69 A.2d at 52 (concluding that Art. 94 8 2 requires that a Maryland rule governing time for
when an appeal may be noted “must be construed in light of that statute” because its intent
is “to make uniform the method of computation of time”).

Respondent arguesthat the general rule and the method for time computation set forth

inArt. 1 8 36 does not apply to Art. 23A 8§ 19 because Art. 23A § 19(d) uses the phrase “not
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less than 15 days,” thereby triggering the clear-time rule. The cardind rule of statutory
construction isto ascertain and effectuate the intent of the Legislature. See Moore v. State,
388 Md. 446, 452, 879 A.2d 1111, 1114 (2005). In ascertaining legislative intent, we first
examine the plain language of the statute, and if the plain language of the statute is
unambiguous and consistent with the statute’ s apparent purpose, we give effectto the statute
asitiswritten. See Piper Rudnick v. Hartz, 386 Md. 201, 218, 872 A.2d 58, 68 (2005). If
a statute has more than one reasonable interpretation, it is ambiguous. Moore, 388 Md. at
453,879 A.2d at 1114. If thelanguage of the statute is ambiguous, we resolve the ambiguity
in light of the legislative intent, considering the legislative history, case law, and statutory
purpose. See Comptroller v. Phillips, 384 Md. 583, 591, 865 A.2d 590, 594 (2005). We
consider both the ordinary meaning of the language of the statute and how that language
relatesto the overall meaning, setting, and purpose of the act. See Deville v. State, 383 Md.
217, 223, 858 A.2d 484, 487 (2004). We avoid a construction of the statute that is
unreasonable,illogical, or inconsistent withcommon sense. See Gwin v. MV A, 385 Md. 440,
462, 869 A.2d 822, 835 (2005). W e construe a statute as a whole so that no word, clause,
sentence, or phrase is rendered surplusage, superfluous, meaningless, or nugatory. Moore,
388 M d. at 453, 879 A.2d at 1115.

In construing statutes, we presume that the General Assembly acted with full
knowledge of prior legislation and intended statutes affecting the same subject matter “to

blend into a consistent and harmonious body of law.” Pete v. State, 384 Md. 47, 65, 862
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A.2d 419, 429 (2004). Therefore, we read together statutes on the same subject and
harmonizethem to the extent possible, so asto avoid rendering either gatute “ or any portion,
meaningless, surplusage, superfluous or nugatory.” Id. at 65-66, 862 A .2d at 429-30.

In the context of Art. 23A § 19(d), we do not find that the Legislature’s use of the
phrase*“ not lessthan” wasintended to invokethe clear-time rule and to reject the application
of the uniform method for time computation as set out in Art. 1 8 36. Article 1 § 36 was
enacted initially in 1941; Art. 23A 8 19(d) was enacted in 1955. Aswe noted in Equitable
Life Assurance Society of the United States, the Legislature is presumed to have had full
knowledge of the content and underlying policy set outin Art. 1 8 36. 306 Md. at 263, 508
A.2d at 140. Therefore, more than merely the use of the words “not lessthan” isrequired to
express a legislative intent to employ a different method of time calculation than “the
uniform method of time computation” set out in the statute. See id. at 263, 508 A.2d at 140.
The cases relied upon by respondent, with the exception of Pumphrey v. Stockett, 187 Md.

318, 49 A.2d 804 (1946),° all predate the enactment of Art. 1 § 36 and are no longer

8N Pumphrey v. Stockett, 187 Md. 318, 49 A.2d 804 (1946), the Court rejected the
application of the clear-time rule, and held that the method f or time computation set out in
the statute, Art. 94 8 2, was applicable. Id. at 322-23, 49 A.2d at 806-07. Theissue wasthe
use of the word “within” in the election law. The Court hdd that “[tlhe method of
computation of time, long amatter of difficulty, has been settled in this State by the passage
of the Act of 1941, Chap. 522, codified as Section 2, Article 94 of the Code, 1943 Supp. . .
" Id. at 322,49 A.2d at 806. The Courtaddressed gppellant’s argument, tha theclear-time
rule should apply. Citing as authority Walsh v. Boyle, 30 Md. 262 (1869), Graham v.
Wellington, 121 Md. 656, 89 A . 232 (1913), Owens v. Graetzel, 146 Md. 361, 126 A. 224
(1924), and Iverson v. Jones, 171 Md. 649, 187 A. 863 (1936), appelant argued that the
clear-time rule should apply. Indicta, the Court rejected his argument, stating as follows:
(continued...)
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persuasive. See, e.g., Iverson v. Jones, 171 Md. 649, 652-653, 187 A. 863, 865 (1936)
(concludingthat the phrase* not lessthan eighteen daysbefore” requireseighteen clear days);
Winter v. O Neill, 155 Md. 624, 635, 142 A. 263, 268 (1928) (acknowledging that a statute
usingthe phrase“at least” or “not lessthan” requiresclear time); Owens v. Graetzel, 146 Md
361, 368,126 A. 224, 229 (1924) (explaning that the phrase “at least three weeks” means
“three clear weeks”); Iverson v. Periman, 137 Md. 62, 67-68, 111 A. 220, 222 (1920)
(concluding that the phrase “not less than thirty days’ means thirty clear days); Graham v.
Wellington, 121 M d. 656, 660, 89 A. 232, 233 (1913) (indicating that the phrase “not less
than twenty-fivedays’ requirestw enty-five clear days); Walsh v. Boyle, 30 Md. 262, 266-67
(1869) (discussing English cases recognizing the clear-time rule).

In 1948, then Attorney General Hall Hammond, later Chief Judge of the Court of
Appeals of Maryland, in an opinion to the Maryland Secretary of State regarding the find

date on which a candidate for public office could withdraw a certificate of candidacy for

8(...continued)

“These cases are concerned with statutes where adefinite and

precise indication is given that ‘clear’ timeis meant by the use

of words such as ‘at least’ or ‘not less than.” We find no such

meaning in the word ‘within.” Stiegler v. EurekaLife Ins. Co.,

146 Md. 629, at pages 655, 656, 127 A. 397. And the cases

hold, that in the absence of such meaning, the day of the act is

to be excluded, which is the rule subsequently adopted by the

Legislature.”
Id. at 323, 49 A.2d at 807. Obviously, dictum is not controlling authority. We think the
better view isthat the Legislature did not intend to trigger the application of the clear-time
rule through the use of phrases such as “at least” or “not lessthan,” and that the Legislature
knows how to explicitly require the application of clear time, when that is its intention.
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nomination, explained his view that the general statutory rule for computing time was
applicable to statutes where an act is to be done “at least” or “not less than” a given time.
See 33 Op. Att’y Gen. 166, 168 (1948). The statute Attorney General Hammond was asked
to construe required that withdrawal certificates be filed at least thirty days before the day
of the primary election. General Hammond stated in the opinion letter that the method of
computation was that prescribed in Art. 94 § 2, the uniform method for time computation,
rather than the clear-time rule. He stated as follows:

“It is our opinion that Section 2 of Article 94 of the Codeisto

govern the computation of time, and that the formula which it

prescribes is not to be disregarded or ignored because of the

phraseol ogy of the statute or rule under consideration. In other

words, we believe that the statute is applicable alike in those

instances where an actis to bedone ‘at least’ or ‘not lessthan’

agiven time, as well as where it is to be done ‘within’ a stated

period.”
33 Op. Att’y Gen. at 168.

Courts' treament of theeffect on the computation of time of the words “ at least” or

“not less than,” where an act is required to take place at least or not less than a certain
number of days before a known future date, has not been consistent. See J. A. Bock, supra,
98 A.L.R.2d at 1337 (noting that a number of cases have held that such expressons have no
effect on the general rule, and that other courts have taken the view that the expressions
imply a count of clear days).

With respect to the use of the phrase “at least” in a contract, the North Carolina

Supreme Court stated as follows:
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“We conclude that use of this phrase does not alter the
general rule for the computation of time. We stress again that
the phrase ‘at least’ is not specially defined in the option
contract and therefore must be given its ordinary meaning.
When thisis done, it isclear that the phrase ‘at least’ does not
specify which method of computation is to be used; rather, it
merely servesto emphasize that aminimum of sixty days’ notice
must be given, to be computed in the manner in which timeis
normally reckoned.
“It is important to note that the general rule for
computation of time in this jurisdiction comports with the
manner in which persons of ordinary understanding would
determine the time within which an act isto be done.”
Harris v. Latta, 259 S.E.2d 239, 241-42 (N.C. 1979) (citationsomitted); Treadway v. Miller,
354 S.W.2d 500, 501-02 (Ky. 1962); Watson v. Koontz, 328 P.2d 173, 174 (Nev. 1958); State
v. Lacklen, 284 P.2d 998, 1003 (Mont. 1955).

The Delaware Supreme Court has explained that the legislature’ s use of the phrase“ at
least” in astatute expresses “the idea of aminimum and nothing more,” and as such, doesnot
indicate alegislative intent to depart from the general rule for time computation. Santow v.
Ullman, 166 A.2d 135, 139 (Del. 1960); see also Maciborksiv. Chase Serv. Corp. of Az., 779
P.2d 1296, 1302 (Ariz. Ct. App. 1989) (concluding that the legislature’ suseof the phrase “ at
least” or “not lessthan” in astatute does not indicate an intent to depart from the general rule
for time computation, and explaining that the use of these phrases in a statute reflects both
“the minimum time period [required] and that a longer time would be permissble”). The

court found that construing the Legislaure’s use of the phrase “at least” or “not less than”

to require the application of the clear-time rule is unsound:
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Id. at 138.

Our early cases stating that use of the phrase “at least” warrants application of the
clear-time rule have their genesis in the same line of English cases addressed by the
Delaware Supreme Court in Ullman; those cases do not explain why the use of “at least,” or
any other phrase warrantsthe application of the clear-timerule. See Walsh v. Boyle, 30 Md.
262, 266-67 (1869) (citing The Queen vs. The Justices of Shropshire, 8 Ad. & E. 173 (1838),

for the proposition that a statute requiring f ourteen days at least, means fourteen clear days,

“The list of exception cases appears impressive. But, as
will be seen, there are very weighty objectionsto the soundness
of these decisions. None of them contains any real discussion
of the basis of theexception, nor any satisactory reason why the
addition of the phrase ‘at least’ is sufficient to indicate a
legislativeintentto depart from the general rule. Why should * at
|east seven days notice mean, in common parlance, eight days’
notice? Our exception cases derive from Robinson v. Collins,
[1 Har. 498]. The memorandum of the decision contains only
the pronouncement that the service ‘ must be exclusive of both
the day of the service and the day of the return.’

“Noauthorityiscited, butitispermissibleto surmisethat
it follow ed the English precedents.

* * %

“In 1838 the same Court [in The Queen v. The Justices of
Shropshire, 8 Ad. & E. 173] had before it the same question,
i.e., the construction of the phrase ‘fourteen days at least.” The
point was fully argued. The Court, with marked reluctance,
adhered to the rule in Zouch v. Empsey, [4 B. & Ald. 522
(1821)], though solely on the ground of adherence to precedent.
Three of the four justices expressed their disapproval of the
rule.”
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without additional discussion). We conclude that the use of the phrase “at least,” “not less
than,” or “within,” is, standing alone, insufficient to indicate a legislative intent to deviate
from the uniform method for computation of time as set out in Art. 1 § 36.

Accordingly, intheabsence of unambiguouslegislativeintent to apply acomputation
method different than that set outin Art. 1 8§ 36, we reject the gpplication of the clear-time
rule to the computation of time required under Art. 23A § 19(d). We hold that the Circuit
Court erred in applying the clear-time rule to Art. 23A 8 19(d). Construing these statutes
together and providing each full effect, we exclude April 8, 2004, the day on which the
fourth publication of notices by Oakland in The Republican occurred, from thecomputation
of the fifteen-day period required before a public hearing can be held on an annexation
resolution. Fifteen days from April 9, 2004, the day after the fourth publication of notices,
is April 23, 2004, the day on which Oakland held the hearing. April 23, 2004 was neither
a Sunday nor a legal holiday. Oakland was permitted to hold its public hearing on the

annexation resol ution on that day.

V.
We turn next to the period of time during which referendum petitions for annexation
may be submitted under Art. 23A 8 19 and whether Mountain Lake Park acted in

contrav ention of the statute.
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With respect to annexation of land in Maryland, we have explained that “[t]he
extension of the boundaries of a municipality is a political matter to be regulated by the
constitution or the legidature of the State” and that “[c]ustomarily, the power to annex is
delegatedto the city or town by statute, since those political entities have no inherent powers
to add to their Sze.” Rockville v. Brookville, 246 Md. 117, 128-29, 228 A.2d 263, 270
(1967). By enacting Art.23A § 19, the General Assembly provided municipal corporations’
with the power to annex land. Id. at 129, 228 A.2d at 270; see 1955 Md. Laws, Chapter 423.
Every municipal corporation in Maryland may annex contiguous land not within the
boundariesof another municipality upontheinitiative of themunicipality’ slegislative body,
or awritten petition signed by not less than twenty-five percent of the personswho residein
the areato be annexed and who are registered asvotersin county electionsin the precinct in
which the territory to be annexed is located. See Art. 23A § 19(a) - (¢). The resolution
required to annex the unincorporated area may be either introduced by the legislative body
of the municipality in accordance with the requirements of Art. 23A 8§ 19(b) or beintroduced

by the legislative body following a petition by residents satisfying the requirements of Art.

Article 23A § 9(a) defines a “municipal corporation” in pertinent part, asfollows:

“As used in this subtitle the term * municipal corporation’ shall
include all cities, towns and villages, now or hereafter created
under any general or special law of this State for general
governmental purposes, which are subject to the provisions of
Article XI-E of the Maryland Constitution, which possess
legislative, administrative and police powers for the general
exercise of municipal functions, and which carry on such
functions through a set of elected and other officials.”
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23A §19(c).” Once an annexation resolution isintroduced pursuant to the requirements of
Art. 23A 8 19(b) or (c), notice must be provided and a public hearing must be held on the

annex ation resolution, pursuant to the requirements of Art. 23A § 19(d).

9Art. 23A 8§ 19(b) provides as follows:
“Initiation by legislative body. — (1) The proposal for change
may be initiated by resolution regularly introduced into the
legislative body of the municipd corporation, in accordance
with the usual requirements and practices applicable to its
legislative enactments, and also in conformity with the several
requirements contained in subsections (b) and (c) of § 13 of this
subtitle, but only after the legislative body has obtained the
consent for the proposal from not less than 25 percent of the
persons who reside in the area to be annexed and who are
registered as voters in county elections and from the owners of
not less than 25 percent of the assessed valuation of the real
property located in the areato be annexed. Theresolution shall
describe by a survey of courses and distances, and may also
describe by landmarks and other well-known terms, the exact
area proposed to be included in the change, and shall contain
complete and detailed provisions as to the conditions and
circumstancesapplicable to the change in boundaries and to the
residents and property within the areato be annexed.”
Art. 23A 8 19(c) provides in pertinent part, as follows:

“Initiation by petition. — The proposal for change also may be
initiated by awritten petition signed by not lessthan twenty-five
per centum (25%) of the persons who reside in the area to be
annexed and who are registered as votersin county elections in
the precinct or precincts in which the territory to be annexed is
located, and by the owners of not less than twenty-five per
centum (25%) of the assessed valuation of the real property
located in the areato be annexed.”

Therecordreveal sthat thel egislative bodies of Oakland and M ountain L ake Park introduced
their respective annexation resolutions pursuant to Art. 23A 8§ 19(b) and obtained the
required consent of not | ess than twenty-five percent of the individualsresiding in the areas
to be annexed.
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Following the public hearing, the legislative body of the municipality may enact the
annexationresolution, although theresolution “shall not become effective until at least f orty-
five (45) days following its final enactment.” Art. 23A 8 19(e) (emphasis added). T hose
individuals residing in the areato be annexed who are registered asvotersin county elections
in the precinct in which theterritory to be annexed islocated may petition for referendum of
the resolution “[a]t any time within the 45 day period following the final enactment of the
resolution.” Art. 23A § 19(f) (emphasis added).'* Those residents of the annexing
municipality who are qualified voters may petition for referendum on theresolution“[a]t any

time within the forty-five day (45) period following the final enactment of the resolution.”

UArt. 23A § 19 (f) provides as follows:

“Petition for referendum by residents of area to be annexed. —
At any timewithin the 45 day period following the enactment of
the resolution, a number of persons equal to not less than 20
percent of the persons who residein the areato beannexed and
who are registered as voters in county elections in the precinct
or precinctsin which the territory to be annexed islocated may,
inwriting, petition the chief ex ecutiveand administrativeofficer
of themunicipal corporéion for areferendum on theresolution.
Upon the presentation of a petition to the officer, he shall cause
to be made a verification of the signatures thereon and shall
ascertain that the personssigning the petition represent at least
20 percent of the persons who reside in the area to be annexed
and who are registered as voters in county elections in the
precinct or precincts in which the territory to be annexed is
located. Upon verifying that the requirements of this subsection
have been complied with, the officer shall by proclamation
suspend the effectiveness of the resolution, contingent upon the
results of the ref erendum.”
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Art. 23A § 19(g) (emphasis added).** Finally, the governing body of the counties or county
in which the municipality is located, by at least a two-thirds majority vote, may petition in
writing the chief executive of the municipality for a referendum on the resolution “at any
time within the 45-day period following the final enactment of the resolution.” Art.23A §

19(h) (emphasisadded).*® Subsections (f), (g), and (h) each providesthat thechief executive

Art. 23A 8§ 19(g) provides as follows:

“ Petition for referendum by residents of municipality.— At any
time within the forty-five (45) day period following the final
enactment of the resolution, a number of persons equal to not
less than twenty per centum (20%) of the qualified voters of the
municipal corporation may, in writing, petition the chief
executive and administrative officer of the municipal
corporation for a referendum of the resolution. Upon the
presentation of a petition to the officer, he shall cause to be
made a verification of the signatures thereon and shall ascertain
that the persons signing the petition represent at least twenty per
centum (20%) of the qualified voters of the municipal
corporation. Upon verifying that the requirements of this
subsection have been complied with, the officer shall by
proclamation suspend the effectiveness of the resolution,
contingent upon theresults of the referendum.”

BArt. 23A 8§ 19(h) provides as follows:

“Petition for referendum by county governing body.—At any
time within the 45-day period following the final enactment of
the resolution, the governing body of the county or countiesin
which the municpality is located, by a least a two-thirds
majority vote, may petition in writing the chief executive and
administrative officer of the municipal corporation for a
referendum on the resolution. Upon verifying that there has
been compliance with the requirements of this subsection, the
officer by proclamation shall suspend the effectiveness of the
resolution, contingent upon the results of the referendum.”
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officer of the municipality shall suspend the effectiveness of the annexation, pending the
results of the referendum on the annexation resol ution.

Oakland argues that Mountain Lake Park’ s holding of areferendum electionon May
22,2004, lessthan forty-fivedaysaftertheresidents’ of Parkwood Village East' s submission
of apetitionfor referendum on April 29,2004, was incontravention of Art. 23A § 19(f). By
holding a referendum election and attempting to make its annexation resolution effective
prior to the conclusion of theforty-five day period, petitioner argues, M ountain Lake Park
ignored the plain language of Art. 23A § 19, thereby disregarding the intent of the General
Assembly.

Respondent argues that an annexation resolution can become effective prior to the
conclusion of theforty-five day periodfollowing the find enactment of the resolution when
a petition for referendum is presented and a referendum election on that petition occurs.
Because the purpose of theforty-five day period is to provide citizens with sufficient time
to circulate and present a referendum petition to the municipality, respondent maintains,
waiting for the forty-five day period to elapse once a referendum petition is circulated and
presented lacks any purpose. Therefore, respondent concludes, Art. 23A 8§ 19(1), providing
that an annexation resolutionwill be effective following the fourteen-day period subsequent

to areferendum election, is the period of time applicable to this case.*

“Art. 23A 8§ 19(1) provides as follows:
“Result of election. — If only one petition for a referendum is
filed and if a majority of the persons voting on the question in
(continued...)
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Because amajority of individuals having voted in the referendum election cast votes
in favor of annexation, Mountain Lake Park claims that its annexation resol ution became
effective on June 5, 2004, two weeks after the referendum election was held on May 22,
2004, whichisprior to the stated effectivedate of Oakland’ sresolution—June 8, 2004."*> See
Art. 23A 8 19(I) (providing that if the annexation passes referendum, it “shall become
effective . .. on the fourteenth day following the referendum”). We disagree.

Mountain Lake Park’s receipt of one petition for referendum and its holding of a
referendum election does not permit it to ignore other provisions of Art. 23A § 19 clearly
applicable to the case sub judice. Cf. Blackwell v. City of Seat Pleasant, 94 Md. App. 393,
406, 617 A.2d 1110, 1116 (1993) (Cathell, J.) (explaining that a municipality’s non-

compliancewith the proceduresfor enacting acharter amendment pursuant to Art. 23A § 13

14(...continued)

that referendum shall vote in favor of the proposal for change,
the change shall become effective as proposed onthefourteenth
day followingthe referendum. If two petitionsfor referendum
arefiled, thevotes cast for the two referenda shall be tabul ated
separatel y, so asto show individually the tabul ation of votes cast
in the municipal corporation and inthe areato be annexed. If in
both tabulations, each being reckoned separately, a majority of
the persons voting on the question shall vote in favor of the
proposal for change, the change shall become effective as
proposed on the fourteenth day following thereferendum. Inthe
event there are two referenda, unless there is such a favorable
majority in both tabulations, reckoned separately, the proposal
for change shall be void and of no further ef fect whatsoever.”

*N o petition was submitted on the Oakland resolution for referendum, and thus, there
was no reason for the chief executive officer to suspend the sated effective date.
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“divestedtheelectorate of itsright to veto by referendum the Council’ s attempt to change the
basic form of government” of themunicipality). Theintent of the General Assembly isclear.
It provided for the submission of referendum petitions “ at any time” within the forty-five
days following the enactment of an annexation resolution by the residents of the areato be
annexed, the residents of the annexing municipality, and officials of the county governing
body in which the municipality islocated. See Art. 23A 8§ 19(f) - (h). The plain language of
the referendum provisions of Art. 23A 8 19, subsections (f) - (h), makes clear that the
General Assembly intended for areferendum election to occur after theforty-five day period
following the enactment of theannexation resolution. By operation of Art. 23A 8§19 (f) - (h),
each constituency receives a fixed period of time during which to consider the proposed
annexation, circulate a petition for referendum, and ultimately, present a petition for
referendum to the municipality. Moreover, the General Assembly contemplated that more
than one referendum petition might be submitted regarding an annexation proposal, which
indicatesthat it did not intend to permit municipalities to alter the prescribed forty-five day
time period governing the submission of referendum petitions following the municipality’s
receipt of asingle petition from one constituency.'® See Art. 23A §19(1) (explaining how the

electionresults will be tabul ated based on the number of petitionsfor referendum received).

*Testimony at trial revealed that another resident of the Western Annexation
submitted a referendum petition on June 10, 2004, two days prior to the conclusion of the
forty-five day period, though Mountain Lake Park officials took no action in response to it.
Art. 23A 8 19(1) clearly contemplaes the possibility that more than one referendum petition
could be submitted.
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This statutory framework cannot beignored. See Kane v. Bd. of Appeals for Prince George'’s
County, 390 Md. 145, 162, 887 A.2d 1060, 1070 (2005) (explaining that we “construe a
statute as a whole so that no word, clause, sentence, or phrase is rendered surplusage,
superfluous, meaningless, or nugatory”).

Respondent’ scontentionthat itsannexation resolution was effective on June 5, 2004,
fourteen days after thereferendum election washeld as to thepetition submitted by residents
in the areato beannexed, contravenesArt. 23A § 19. Besidesrunning contraryto Art. 23A
§ 19 (f) - (h), governing the submisson of referendum petitions, respondent’ s argument
ignoresthe plainlanguage of Art. 23A 8§ 19(e). Art. 23A §19(e) datesthat an “[annexation]
resolution shall not become effective until at least forty-five (45) days following its final
enactment.” The mandatory language of Art. 23A § 19(e) means that the Mountain Lake
Park resolution could not have been effective prior to June 12, 2004, the forty-fifth day

following the enactment of the resolution.’” See State v. Green, 367 Md. 61, 82, 785 A.2d

"The text of the Mountain L ake Resolution stated that it would not become effective
until the forty-sixth day followingits enactment—June 13, 2004. If Mountain L ake Park had
followed the requirements of theannexation statute, the effectivedatewould hav e been | ater.
First, Mountain Lake should have waited forty-five days following enactment for the
submission of petitions for referendum. See Art. 23A 8 19(f) - (g) Next, following the
submission of a valid petition, the Mayor should have suspended the effective date of the
resolution. See id. After that, Mountain Lake should have set a date for the referendum
election, not less than fifteen days and not more than ninety days from the publication of the
notices that were required to be published for not less than two consecutive weeks in a
newspaper of general circulation in the annexing municipality and the area to be annexed.
See Art. 23A §819(i). Finally, if amajority of those voting in the referendum election voted
in favor of the proposal, the resolution would have been effective two weeks after the
referendum election. See Art. 23A 8 19(l). Assuming Oakland’ s annexation process was

(continued...)
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1275, 1287 (2001) (recognizing that “[w]hen the Legidature commands that something be
done, using words such as ‘shall’ or ‘must’ rather than ‘may’ or ‘should,” the obligation to
comply with the statute or rule is mandatory”).

The Circuit Court erred in concluding that the Mountain Lake Park resolution was
valid, and that Oakland failed to follow the requirements of Art. 23A § 19(d).

JUDGMENT OF THE CIRCUIT
COURT FOR GARRETT COUNTY
REVERSED. CASE REMANDED TO
THAT COURT FOR ENTRY OF A
PROPER DECLARATORY
JUDGMENT IN CONFORMANCE
WITH THIS OPINION. COSTS TO
BE PAID BY RESPOND ENTS.

17(...continued)
properly completed, and thus its resolution became effective on June 8, 2004, Mountain
Lake Park would be barred from annexing the same land. See Art. 23A § 19(m).

W e express no view concerning the prior jurisdiction rule asit is not an issue before
the Court in this case.
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| concur with the result reached by the Court. | write separately in order to address
anissueof first impression asto the law and al so as to the facts presented to the Court in the
briefs, but not resolved in the majority’sopinion. Inthisfirst case (at thelevel of this Court)
of competing annexationsin Maryland," we have been asked to adopt the common-law “prior
jurisdiction rule” for annexations between competing municipalities. This rule provides,
generally, as follows:
“The rule that among separate equivalent proceedings relating to the same
subject matter, that onewhichispriorintimeispriorinjurisdictionto the exclusion
of those subsequently instituted, applies, generally speaking, to and among
proceedingsfor municipal incorporation, annexation, or consolidation of aparticular
territory. In proceedings of this character, while the one first commenced is
pending, jurisdiction to consider and determine others concerning the sameterritory
isexcluded. . .. Thisprinciple of the common law is based upon the general public
policy of the promotion of the orderly administration of government and justice.
Thus, the first of two or more annexation proceedings prevails over those
subsequently commenced relating to the same property.”
2McQuillin Mun. Corp. §7.22.20 (3d ed.) (footnotesomitted). See also 62 C.J.S. Municipal
Corporations 8 56; Rethinking Municipal Annexation Powers, 24 Urb. Law 247, 289 (1992)
(*In the vast majority of states, however, courts have developed the prior jurisdiction rule,
which gives priority to the municipality deemed to have initiated proceedings first.”); Joni
Walser Crichlow, Competitive Annexation Among Municipalities: North Carolina Adopts

the Prior Jurisdiction Rule, 63 N.C. L. Rev. 1260 (1985). The statement quoted from

McQuillin is in accord with my view that compelling reasons exist that should cause this

'] havereviewed the cases on M aryland annexations and have discovered no reported
Maryland case in which municipalities are fighting to annex the same land at the same time.



Court to consider the issue, and in doing so, to formally adopt the common law “prior
jurisdictionrule” for annexation cases. The annexation statutes, in my view, contemplate an
orderly annexation process. T he processislaid out very explicitly in Maryland Code (1957,
2005 Repl. Vol.),Art.23A, §19. When two or more municipalities’ are fighting each other
(over the acquisition of tax base by one entity and the efforts of the other to stop
development) viaannexation, the resulting fracas, as in the present case, isfar from orderly.
In the case at bar there are two municipalities fighting over tax base — one to acquire it and
the other to deny it to the first city. A cursory look at the map of Maryland show s that there
are scores of potential battle grounds, and in several instances more than two municipalities

are in fighting distance of what one can reasonably presume to be attractive areas for

*Theremay havebeenathird municipality involvedinthecurrent controversy. There
are several sheets of a Petition to cause the Town of Mountain Lake Park (hereinafter
Mountain Lake) annexation to go to areferendum election in the extract on which thereis
noted “fown of LL Heights voters” and anote isin the extract dated June 6, 2004, that states:
“Thisistoverifythat the Town of Mt. Lake Park has received a petition to referendum from
people in the annexed area. Judy A. Paugh 6/10/04.” Apparently,while Mountain Lake was
trying to upset Oakland’s plan to annex by a preemptive annexation, its own annexation
effort was opposed (or perhaps supported) by residents of another town identifiedas “ LL
Heights.” LL Heights presumably refersto thetown of Loch Lynn Heights, which from the
State map appears to be sufficiently close to both Oakland and Mountain Lake to bein a
competitiveposition with Mountain Lake in respect to annexation. From the map it appears
closer to Mountain L ake than Mountain L ake isto Oakland.

Thus, it appears that three municipal corporations (or at least their residents) are
involvedinthe present case. One supposesthat such competitions and disputes are not rare.
All the more reason, | respectfully suggest, for the adoption of the common-law “prior
jurisdictionrule” in order to ensuretheresidents of areasto be annexed of an orderly process
in which they can assert their rights not to be annexed.
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annexation.®* With the huge increase in property values over the last decade, the
attractiveness of the annexation processto expand tax base hasincreased, and will continue
to be attractive as municipal corporations seek to find new sources of revenue in order to
fund the servicesthat are increasingly being demanded. Presumably, nearby municipalities
will continue to battle annex ation of the areas betw een the cities, by annexation efforts of
their own either to secure tax base or to stop development — asin the present case. Even if
annexation is a short term fix in respect to the acquisition of tax base (or the stopping of
development), it will neverthelessremain popular inthe near future to political figures who
are primarily concerned with the short term in the first place.

If the maintenance of procedural order, by itself, isnot a sufficient reason to adopt the
common-law “prior jurisdiction rule,” the special burden the lack of the “prior jurisdiction
rule” places upon the citizensin the — to be annexed — areas under the Maryland process, is,
as | see it, sufficient to justify the adoption of the rule. This is especialy true in
“involuntary” annexations (i.e., annexations initiated by municipalities as opposed to
annexationsinitiated by residents of the areas to be annexed) such as those at issue in the

present proceedings. Maryland Code (1957, 2005 Repl. Vol.), Art. 23A, § 19(f) entitled

% Such areascould include Ocean City/Berlin, Salisbury/Fruitland, Elkton/Northeast,
Havre de Grace/ Aberdeen/Edgewood, College Park/Greenbelt/Beltsville/Laurel, Potomac/
Rockville/Wheaton, and many other municipal combinations.
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“Petition for referendum by residents of the area to be annexed’ provides the process for
residents of areas subjectto annexation efforts, to petitiontheissueto areferendum el ection.*

In many instances a substantial number of the residents in areas to be subjected to
annexation effortsdo not want to be annexed—by any municipality. They resistbeing the new
tax base for their neighboring municipdities. They may not want additional limitationson
development. They simply may not want to pay the taxes, pay the water charges, pay sewer
charges or be subject to the laws or administrative activities of the municipality. Their
efforts to resist annexation are grounded on their ability to petition for a referendum.
Bringing the issue to an election is done, as Section 19(f) requires, by the affected citizens
obtaining the signatures of “not less than 20 percent of the persons who reside in the areato

be annexed and who are registered voters in county elections . . ..” The petition is then
presented to the relevant municipal officer for verification, and if verified, a referendum
election is subsequently held pursuant to the proper procedures established by statute.

The referendum processisnot easy. Oftenitisavery difficult processto obtain the
necessary number of signatures during the allotted period of time and, if the petition is

accomplished appropriately and defended during the signature verification process, there

remains a very costly and time consuming political process leading up to the referendum

“There are separate provisions for the residents of the annexing municipality to have
the ability to petition annexations to referendum and for them to hold a separate election in
themunicipality limited to the voter—residents of themunicipality. Thereare also provisions
for the county governing body to cause a referendum election to be held by atwo-thirdsvote
of that governing body.
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election. Generally, the larger the area to be annexed and/or the larger the number of
registered votersin the area, the more difficult and expensive the process will be.

What occurred in the case at bar exemplifies the problem. The facts indicated that
initially Oakland commenced with an annexation of a45.395 acre (roughly rectangular) tract
contiguouswith its municipal border. One hundred percent of the registered voter-residents
of that areaand the owners of one hundred percent of the assessed value of the area to be
annexed, consented. At that point, the area proposed to be annexed by Oakland was
separated from (not contiguous to) Mountain Lake. Inorder to stop Oakland from annexing
the small area contiguous to Oakland’s borders (but not contiguous to Mountain Lake's
borders), Mountain Lakeinitiated proceedingsto annex amuch larger 509.820 acre tract that
included all of the area between its municipal boundary and the then municipal boundary of
Oakland. It thus included the same 45+ acre tract dready in the process of being annexed
by Oakland. Twenty-five percent of the registered voter-residents of the larger area to be
annexed and the owners of twenty-five percent of the assessed value of the larger areato be
annexed by Mountain Lake, consented. Mountain Lake said in its notice letter to property
owners, dated March 5, 2004, that it was annexing the large tract and, in seeking their
consent, stated that:

“. ... The sole purpose of this annexation is to protect our residential areas

within the Town from development near our borders which may be detrimental to
the health and safety of the citizens of Mountain Lake Park. The failure of the



Garrett County Commissioners to enact zoning regulations® has forced us to make
this decision. Three recent events lend proof to the necessity of this action:

1. Thedestruction of some of the most productivefarmland inthe county and
the substitution of aracing facility complete with noise, dust, and possible pollution

of a stream.

2. The discovery that the Garrett County Commissioners were alowing
hunting on property which is adjacent to the Y ough Glades School.

3. Thefailure of the Garrett County Commissionersto takeaction to protect
the public from dangerous buildings. The collapse of the roof of the former
Treasure Island facility and the collapse of a building in the Southern Garrett
Industrial Park are two examples.
The sad fact isthat unlessyou live inan incorporated town in Garrett County
you have no protection from unwanted devel opment and from many other problems.
Think of the noisies and dirtiest type of business you can—it could become your
neighbor. .. ."°
The most important reason to adopt the rule is the heavy burden placed on residents
of unincorporated areas by permitting simultaneous multiple annexations which, if residents
want to remain as they are and desire not to be annexed by any entity, they must obtain the

signatures on multiple petitions to bring the multiple annexation efforts to multiple

referendums. Asan example, intheinstant cas, if theresidents of the 45 + acre tract sought

®> Garrett County has no county-wide zoning.

®1t seemsto methat there appears to be a political battle under way in Garrett County
between M ountain L ake and the county government, and Mountain Lakeisusing annexation
of the disputed areas as a weapon in that battle. Presumably, Mountain Lake could,
eventually, under its theory, continue to annex into the county until all of the county not
already in municipalities would become Mountain Lake. In that way, it could become the
government. Inany event, to use annexation to ov errule county government policiesand in
the process try to stymie another town’s annexation, seems to me another reason that the
“prior jurisdiction rule” should be adopted in Maryland.
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to be annexed by Oakland wanted to remain un-annexed they would have to obtain the
signaturesof only twenty-five percent of the voting residents of that small area to generate
an election where they could work to defeat the annexation. When Mountain Lake
subsequently commenced itsannexaion effort, which induded the same land that Oakland
was annexing, the residents of the original area of the Oakland annexation would have to
generate another additional separate petition, thisone containing at | east twenty-five percent
of the voting residents of the 509 + acre tract in order for the residents of the 45+ acre tract
to be ableto generate a separate referendum el ection on that annexation. The two annexation
petitions would, under the Maryland statutes, be required to be presented to two different
municipalitiesfor separate verifications If verified, the residents of the area of the original
annexation effort (Oakland’ s 45+ acres) would have to fight two election battles to remain
free of annexation. If Loch Lynn Heights had done the same thing to forestall M ountain
Lake s annexation that Mountain Lake did to forestall Oakland’s, the residents of the initial
tract might have had to mount three simultaneous, but entirely different, battlesin order to
remain free from annexation.

The"“prior jurisdiction rule” would prevent theimposition of such potentially onerous
burdens on residents of unincorporated areas With the annexation statutes dearly designed
for orderly process, | believe the adoption of such a rule would be clearly within the

contemplation of the statutes' purposes.



It certainly can be argued that if the Legislature wanted the “prior jurisdiction rule’
to be applied itwould have included itin the statute. And it could have. But that argument
to some extent begs the question. Generally, the “prior jurisdiction rule” is acreature of the
common law not statute law.

For the most part, the statesthat have already adopted the rule initially did so not by
statute, but by caselaw. In respect to the state courtsthat have been presented with the issue,
| have found only one tha has categorically rejected it—Mississippi, which only recently
rejectedit after having previously adopted it.” However, in Mississippi, annexation statutes
now require as an automatic part of the process, that annexation petitions be presented to
courts and that the courts are to determine the reasonableness of such annexation effortsin
every case, whether contested or not. In that context, in a case involving competing
annexations, the court ruled that the courts had the duty to determine the reasonabl eness of
competing annexations and had thepower to apporti on boundari es of annexed areas between
competing annexations. In the process the Mississppi court abandoned its previous
acceptanceof the“priorjurisdictionrule.” See In re Enlargement and Extension of the Mun.
Boundaries of the City of D’Iberville, 867 So. 2d 241 (Miss. 2004). There is no equivalent
statute in Maryland, and the fixing of boundaries of annexed areasisdetermined in this State

by the area described in the petition. While courts can determine whether the process was

"In City of Muscatine v. Water, 251 N.W. 2d 544 (lowa 1977), the Supreme Court of
lowaadopted the “priorjurisdiction rule.” A recent statute may have effectively overruled
that case.
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accomplished properly, there is no statute or case law that permits courts to independently
establish boundaries of annexations w hen there are competing cities.

The majority rule in this country is that the common law “prior jurisdiction rule”
applies when there are competing annexations.

In City of St. Joseph v. Village of Country Club, 163 S.W. 3d 905, 907 (Mo. 2005) the
Missouri Supreme Court noted:

“Atissueiswhich of two municipalities has jurisdiction to proceed with the
annexation. Theissueis determined by application of the common law doctrine of
‘prior jurisdiction.” The doctrine of prior jurisdiction has long been established in
Missouri. It provides that, as between two municipalities competing for the same
territory, the one undertaking the first ‘valid step’ toward annexation has priority.
This Court described the doctrinein . . . asfollows: The prior jurisdiction doctrine
resultedfrom the sound recognition that there cannot betwo municipal corporaions
with co-extensive powers of government extending over the same area. . .. [T]he
one which takes thefirst valid step to establish the consolidation or annexation has
the superior clam regardless of which one completes its proceedings first.”
(Citations omi tted.)

See also, Town of Spencer v. Town of East Spencer, 351 N.C. 124, 127-28, 522 S.E. 2d 297,
300-301 (1999) where that Court stated:

“ ... [P]recedent egablished by this Court that annexation resolutions of intent are
not so ephemeral as a proposed ordinance, since they have substantive legal effect
by conclusively determining prior jurisdiction. . .. [P]rior jurisdiction to annex
territory is determined as of the date of the adoption of a valid resolution of intent.

[T]hepriorjurisdictionrule isthemajority rule and isapplied “universally”
in “conflicts between two municipalities attempting to assert jurisdiction over the
same territory.”’ Under the rule, annexation proceedings begin when a
municipality takes ‘“the first mandatory public procedural step in the statutory

process’’. . .” (Citations omitted.)



Accord: Amrep Southwest, Inc. v. Town of Bernalillo, 113 N.M. 19, 21-22, 821 P. 2d 357,
359-60(1991) (“Tobesure,in at |east one decision the doctrine was supported by astatutory
codification. The California statute, however, merely codified the common-law rule
previously recognizedin California, and the commentators appear to be unanimousin stating
that the common-law rule appliesto annexation proceedings.”) (citationsomitted). Theprior
jurisdiction rule was also applied in the case of Town of Greenfield v. City of Milwaukee,
259 Wis. 77, 47 N.W. 2d 292 (1951) which involved two municipalities fighting over
annexation of an area in a third municipality. The prior jurisdiction rule had first been
adopted in Wisconsin in the case of Village of Brown Deer v. Milwaukee, 274 Wis. 50, 79
N.W.2d 340 (1956). Thedoctrinewasalso described as having been adopted by the Arizona
Courtsin McCune v. City of P hoenix, 83 Ariz. 98, 317 P.2d 537 (1957), discussing adispute
between the Arizonacities of Phoenix and Scottsdd e over their conflicting atemptsto annex
the samearea. Also holding that the doctrine applies were the supreme courts of Arkansas
(City of Gosnell v. City of Blytheville, 272 Ark. 218,613 S. W. 2d 91 (1981)), North Dak ota
(City of West Fargo v. City of Fargo, 251 N.W. 2d 918 (N.D. 1977)), Indiana (Taylor v. City
of Fort Wayne, 47 Ind. 274, (1874)), and lowa (Independent Dist. of Sheldon v. Bd. of
Supervisors of Sioux County, 51 lowa 658, 2 N.W. 590 (1879)). Also holding that the
doctrine appliesin their states were the intermediate appellate courts in Kentucky (City of
Covington v. Beck, 586 S. W. 2d 284 (Ky. App. 1979)) and Florida (City of Daytona Beach

v. City of Port Orange, 165 So. 2d. 768 (Fla. Dist. Ct. App. 1964)).
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The California intermediate appellate court case of People ex. rel. Forde v. Town of
Corte Madera, 115 Cal. App. 2d 32, 34-38, 251 P.2d 988, 989-91 (1952) involved a factual
situation similar to that of the present case:
“It appearsthat thetown of Larkspur, whichon its southerly and easterly boundaries
abuts Corte Madera, annexed some |and adjoining that annexed by Corte Madera,

and including the grip on which Fordes’ property is located. The basc question
presented is whether the Corte M adera or the Larkspur annexation shall prevail. . . .

Therule conferring priority on thefirst city to file ispart of the public policy
of the state. It wasthe rule @ common law. ... The court held that section 7 of the
Annexation Act . . ., conferring priority as between two conflicting annexation
proceedings on the first to be instituted was declaratory of existing common law .
... Thus, at common law, and pursuant to a consistent statutory scheme, priority is
granted to that city first instituting proceedings.” (Citations omitted.)
Accord: In re Petition to Annex Certain Property to the City of Wood Dale, 244 111. App.3d
820, 827, 183 I11.Dec. 343, 349, 611 N.E. 2d 606, 612 (1993) (“The general rule governing
conflicting petitions . . . is that the first to initiate an annexation is entitled to priority . . . .
[P]riority . . . isnot dependent on the correctness or validity of the annexing petitions.”); Vill.
of Creedmoor v. Frost Nat’l Bank, 808 S\W. 2d 617,618 (Tex. App. 1991) (“The principle
of first-in-time is still important in municipal law.”).
There isanother reason that | believe makesit imperative that we directly resolvethis
issue. Inits brief, when addressing the issue of time computation, the respondent indirectly
indicated a problem that may exist becausewe have failed to address the issue of the “prior

jurisdictionrule.” Under the crcumstances of this case, we tacitly will be approving a*“first

to finish rule.” Respondent statesin its brief:
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“This argument is significant because in the event the Court concludes that the
Oakland hearing was held in atimely manner, the effective date[the finishing
date] of the Oakland Annexationwould be June 8, 2004, three days later than
the date that Mountain Lake claims is the effective date of its annexation
resolution. Article 23A, 8 19(m) prohibits a municipality from annexing land
already incorporated in another municipality. Therefore, the town whose
annexation is determined to be effective first will have successfully annexed
the property which both municipalities are attempting to annex in common.

“[W]hen the Mountain L ake Park annexation resolution became effective, the
Oakland annexation either was void or was not yet effective.” [Emphasis
added.] [Footnote omitted.]

In effect, by failing to address the issue of the “prior jurisdiction rule” where a party
isasserting that the“ first tofinish” controls, weareindirectly rejecting the “ prior jurisdiction
rule” and risk having a “first to finish” rule become the law in thisState. By not expressly
rejecting the “first to finish” position, as | believe we should, we send, in my view, an
inappropriate message to the State’ s municipalities that potentially opens up the State to an
annexation free-for-all.

| regpectfully suggest that we should follow the lead of the vast majority of states tha
have addressed the issue and adopt as part of the common law, the “prior jurisdiction rule”

in the present case. | also suggest that in light of the Court’ s failure to adopt the Rule, that

the matter be brought to the attention of the Legidature for its consideration.
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