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During the month of February 2001, the appellant, Antonio
Donnel |l Oesby, was convicted in three separate trials by three
separate Prince CGeorge's County juries, all presided over by
Judge E. Allen Shepherd, of a variety of assaults on wonen.

On February 1, 2001, he was convicted of 1) a third degree
sexual offense, 2) second degree assault, and 3) carrying a
deadly weapon openly with intent to injure (No. 0445). The
victim of those crimes, commtted on November 3, 1999, was
Teresa Hicks. On February 5, he was convicted of 1) attenpted
arnmed robbery, 2) second degree assault, and 3) carrying a
deadly weapon openly with intent to injure (No. 0447). The
victim of those crinmes, commtted on Novenber 4, 1999, was
Madi nah Rasheed. On February 14, he was convicted of 1) a third
degree sexual offense, 2) arnmed robbery, and 3) carrying a
deadly weapon openly with intent to injure (No. 0448). The
victim of those crimes, conmtted on OCctober 27, 1999, was
Mart ha Yates.

Two of the appellant's four contentions challenge pretrial
rulings made at a single pretrial hearing that applied to al
three trials. The appellant conplains:

1. t hat Judge Shepherd erroneously failed to
suppress physical evidence seized pursuant to an

al l egedly defective search warrant; and

2. t hat Judge Shepherd, in ruling on a notionin

limne, erroneously agreed to admt "other crines
evi dence" at each of the three trials.
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The third contention concerns a proposed jury instruction
t hat was requested and denied in two of the three cases. The
appel I ant conpl ai ns:
3. t hat Judge Shepherd erroneously failed to

give his requested instruction concerning the specific
intent elenment of the crinme of carrying a weapon

openly with intent to injure; with respect to the
third trial, the appellant clains, pursuant to the
noti on of "plain error," that Judge  Shepherd
erroneously failed to gi ve t he i nstruction
spont aneousl y even though he was never requested to do
so.

The fourth and final contention arose out of the sentencing
hearing that was common to all three trials. In that regard,
t he appel | ant conpl ai ns:

4. t hat Judge Shepherd erroneously failed to

mer ge | esser i ncl uded second degr ee assaul t

convictions into other convictions for (greater

i ncl usi ve of fenses.

Because of the commnality of the issues, it is neet that we
consolidate these three appeals into a single appeal.

The Search Warrant

The first contention concerns the pretrial denial of the
appel l ant's suppression notion. Pursuant to a search warrant
i ssued by District of Colunmbia Superior Court Judge Peter Wl f
to Detective Karen Moss, D.C. police searched the appellant's
residence at 625 L Street, Northeast, in the District.

Recovered in that search and | ater received in evidence were 1)
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a black knit hat and 2) a black | eather jacket, both identified
by both victins as having been worn by the assailant in the
assaults commtted on Hicks and Rasheed.

The appellant does not challenge the probable cause to
believe that he was the assailant. Indeed, all three victins
(plus a fourth not directly involved with this appeal) had
sel ected a photograph of him from photographic arrays. The
basis of the appellant's challenge was that the warrant
application failed to establish an adequate nexus between the
appel lant and 625 L Street, Northeast. The application and its
supporting affidavit sought a warrant:

FOR THE PREM SES OF 625 "L" STREET, NORTHEAST,
WASHI NGTON, D.C. THE PREM SES IS A THREE STORY, PINK
AND WHI TE BRI CK ROWHOUSE . . ..

On Cctober 31, 1999, an adult conpl ai nant reported
to the nmenber of the Prince George's County Police
Departnent that she had been the victim of a sexual
assaul t.

The conpl ai nant expl ai ned t hat she was approached
by the defendant while unl oading groceries from her
vehicle .... The defendant displayed a knife
[ After conmtting forced sexual acts on the
conpl ai nant], the defendant took one hundred and forty
dollars in U S. Currency and a business card with the
conplainant's name printed on it.

Menbers of the Prince George's County Police
Departnent becanme aware of an arrest made by the
affiant with simlar circunmstances. A photograph of
the defendant was obtained from the affiant and
utilized in a photo array by nenbers of the Prince
George's County Police Departnment. The defendant was



positively identified as the person who sexually
assaul ted her.

Al | ot her identifiable information of t he
def endant was submtted to Prince GCeorge's County
Police Departnment fromthe affiant.

Based on t he af orenmenti oned facts, the affi ant has
probabl e cause to believe that ANTONI O DONNELL OESBY,

did commit the Sexual Assault which occurred in Prince
George's County Maryland and that evidence of this
crime _may be located inside of 625 "L" Street,

Nort heast, Washington, D.C. Specifically, a business
card, clothing worn and the weapon used during the
offense. It is therefore respectfully requested that
a District of Colunbia Superior Court Judge issue a
Search Warrant, directing a search of the prem ses
descri bed herein, authorizing the seizure of any
evi dence connected to the case.

(Enphasi s supplied).

A.

Inadequacy of the Nexus

We agree with the appellant that the application for

t he

search warrant failed to establish an adequate nexus between t he

person of the appellant and the Washington, D.C. residence that

was sear ched.

definitive opinion for

App.

Di spositive on this issue is Judge Holl ander's

this Court in Braxton v. State, 123 M.

599, 618-31, 720 A.2d 27 (1998). The issue there was

i ndi stingui shable fromthe issue here:

Appel |l ant posits that the warrant was not based on
pr obabl e cause because the supporting affidavit fail ed
to specify that the targeted apartnment actually was
appellant's residence. Even if the affidavit inplied
that the subject prem ses was appellant's place of
abode, Braxton contends that the affidavit was
def ective because it | acked any factual foundation to
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substantiate that assertion. Specifically, Braxton
conplains that the affidavit was devoid of facts
particularizing the basis for the affiant's beli ef
that the targeted prem ses was actually appellant's
resi dence.

123 Md. App. at 618-19 (enphasis supplied).

The warrant application in that case actually represented
nore of a predicate than we have here for an inference of the
requi red connection, as it at least linked the name of the
suspect with the street address of the place to be searched:

Persons/ Prem ses to be Sear ched:

Arnold Braxton, Jr. M B/10-31-75 BPI# 440-492, 4310

Seminole Ave. Apt. A three story brick apartnent

building with the nunbers 4310 affixed. Apt. 203 has
a white door the numbers 203 on the sane.

123 Md. App. at 611 (enphasis supplied). |In our case, there is
no such juxtaposition of the person and the pl ace.

By way of a further footing for the required inference in
Braxt on, the warrant application in that case went on to aver
that crimnals frequently store the fruits of their crines in
their residences:

It is common for persons who have commtted arned
robberies to store the fruits of their crines in the

pl ace of their residence as well as the weapons used

to conmt these offenses. It is for this reason that

Your Affiant prays that a search and sei zure warrant
be i ssued for the above naned persons and prem ses.

123 Md. App. at 613 (enphasis supplied).
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We rejected even that significantly stronger predicate for
the required inference as still inadequate. Judge Hol | ander
expl ai ned, 123 Ml. at 629- 30:

In construing the affidavit here, the issuing
judge first had to infer that the targeted prem ses
was appellant's residence, based on the street address
on the face of the affidavit, coupled with the
general assertion that crimnals typically store
fruits and instrunentalities of «crime in their
residences. Yet the affidavit contained absolutely no
clue as to why the police believed appellant |ived at
the particular location identified in the affidavit
and warrant application; the affidavit failed to
provide a factual basis for the claim that the
targeted prem ses was the suspect's residence. Thus,
it did not guard agai nst an unfounded intrusion into
one's sanctuary. As the State candidly conceded at
oral argunment, we may not uphold a warrant nerely
because the prem ses turned out to be the suspect's
hone. In other words, the ends cannot justify the
means.

(Enphasi s supplied).
Qur holding in Braxton was unm stakably cl ear:

Accordingly, we hold that the nmere identification
in the affidavit of appellant's address., wthout even
a single predicate fact showing the basis for the
belief that appellant resided at that address. did not
establish probable cause to search that |ocation.
This is so even if there was otherw se every reason to
beli eve that appellant comnmtted the arnmed robbery and
harbored the fruits and instrunentalities wherever he
may have |ived.

123 Md. App. at 630 (enphasis supplied). See also United States

v. Hove, 848 F.2d 137 (9th Cir. 1988).
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The requirement placed on the police in this regard is not
onerous, but it is sonething that cannot be ignored. Agai n,
Judge Hol | ander expl ai ned:

G ven the urgency that is often associated with
matters such as this one, we acknowl edge that a police
of ficer cannot always prepare the kind of detailed
statenent that would serve as a textbook exanple of a
nodel affidavit. But the quantum of facts needed to
show the connection between the suspect and the
purported place of occupancy is hardly daunting.
Typically, an affidavit includes an averment tying the
suspect to the targeted location on the basis of
surveillance, a check of utility records, verification
with a landlord, an address from the phone book, or
the |ike.

123 Md. App. at 630 (enphasis supplied).
B. The "Good Faith" Exception

On the ultimate i ssue of suppressi on, however, the appel | ant

wins the battle but |oses the war. In foretelling this

contrapuntal swi ng of the pendulum Braxton v. State is again
t he soothsayer. Although the drawing of the inference in this
case, as we have been discussing, my not have been legally
sustai nable, the failure to spell out a nore detail ed nexus was
by no means so egregious a flaw that the officers could be held
to have acted in "bad faith" in submtting the warrant
application and in relying on the warrant. As one of the
detectives testified at the suppression hearing, the police

believed that the appellant was living with his aunt, Kim
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Powel |, at the Washington address recited in the warrant
appl i cati on.

The police inadvertently neglected to set forth sonme easily
ascertainable facts and then to connect the dots. It was a
fault, but hardly a grievous one. Al t hough nmore than a
hypertechnicality, to be sure, the establishment of the nexus is
under standably a peripheral aspect of the police focus as
attention concentrates on the <core issue of underlying
crimnality. The officers were fully entitled to the "good
faith" exception to the Exclusionary Rule established by

Massachusetts v. Sheppard, 468 U. S. 981, 104 S. Ct. 3424, 82 L.

Ed. 2d 737 (1984) and United States v. Leon, 468 U. S. 897, 104

S. Ct. 3405, 82 L. Ed. 2d 677 (1984).

At the outset, our entitlenent to consider the applicability
of the "good faith" exception for the first time on appeal
notwi thstanding that the issue was not addressed by Judge

Shepherd, is not to be doubted. MDonald v. State, 347 wMd. 452,

470 n. 10, 701 A.2d 675 (1997); Connelly v. State, 322 M. 719,
735, 589 A.2d 958 (1991) ("As the application of the good faith
exception to the allegations of the affidavit presents an
obj ectively ascertainable question, it is for the appellate

court to deci de whether the affidavit was sufficient to support
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the requisite belief that the warrant was valid."); Braxton v.

State, 123 Md. app. at 631-32.

In applying the "good faith" exception to a gap in the
requi red nexus between the person of the defendant and the place
of his residence, one of the cases relied on by us in Braxton

was State v. Varnado, 675 So. 2d 268 (La. 1996). That case is

i ndi sti ngui shable fromthe one now before us. Judge Hol | ander,
123 Md. App. at 641, characterized, with approval, its holding:

The Varnado court recognized that the police had
probabl e cause to search the defendant's residence.
But, sounding a nowfamliar chord, the court found "a
critical omssionin the warrant application,"” because
it failed "to identify the targeted prem ses as the
def endant's residence.” Id. at 270. Nonet hel ess,
because the exclusionary rule is intended to deter
police msconduct, not to punish the m stakes of
j udges, the court concl uded that, "under the
particul ar circunstances of this case, application of
the exclusionary rule would serve no renedial
purpose." 1d. The court reasoned that "[t]he officer
had no apparent purpose for omtting the information
linking the defendant to the residence ...." 1d. at
271. 1ndeed, the court believed that another officer
in the same position "would not have noticed the
defect ...." Id.

(Enmphasi s supplied) See also United States v. Procopio, 88 F. 3d

21 (1st Cir. 1996); United States v. Brown, 832 F.2d 991 (7th

Cir. 1987).
Qur closing observation in Braxton, 123 Ml. App. at 643, is

pertinent here:
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In our good faith analysis, we also consider it
significant that the affidavit set forth anple
probabl e cause |inking appellant to the armed robbery.
Further, by inference, the affidavit identified the
targeted address as appellant's residence and, as
appel | ant concedes, there was probabl e cause to search
appellant's residence, wherever it may have been. The
gap essentially concerned an internedi ate prem se; the
affidavit failed to include any fact supporting the
affiant's assertion that appellant resided at the
targeted address. Yet we cannot overlook that
appellant's arrest record provided the detective with
a valid basis to believe that appell ant resided at the
prem ses in question. Thus, the officer's error was
one of om ssion; there was no suggestion that the
detective purposefully failed to disclose the
information or otherw se acted in bad faith.

(Enphasi s supplied).

We affirmthe ruling of Judge Shepherd that the physical
evi dence shoul d not have been suppressed.

The "Other Crimes" Evidence

Wthin a nine-day period, four |one wonen, living in close
proximty to each other in Prince George's County, were
approached in the comopn areas of their garden style apartnment
conplexes in an ostensibly friendly and unthreatening manner
and, when their guards were then rel axed, were attacked. The
crimes against three of the wonen are the subject of this
consol i dated appeal. The crinmes against the fourth woman al so
constitutes part of the "other «crines" evidence. The
mul titudinous simlaritiesinthe crinmes were carefully detailed

by Judge Shepherd. W cannot inmprove on his careful conpilation
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and analysis of the ultimtely overflowi ng accunulation of
common f eat ures.

"We heard the testinony of four wtnesses, Martha
Yates, who was assaulted on October 27th, 1999; Any
Hi xenbaugh, who was assaulted and raped on October
31st, 1999; Teresa Hicks, who was assaulted on
Novenmber 3rd, 1999; and WMadi nah Rasheed, who was
assaul ted on Novenber 4th, 1999.

The question before the court is whether to all ow
other crimes evidence in three of these assaults in
the trial of the defendant for the remaining assault.
In three of four situations. the assail ant woul d begin
talking to each woman as she entered or approached the
comon area of her garden style apartnent house.

He woul d pretend to need assi stance of sonme sort
or need direction of some sort, and woul d engage each
woman in nonthreatening conversation as she noved
toward her apartment. In the fourth situation, which
was Yates, the victim did not feel threatened and
turned her back on the assailant who attacked her
i mredi ately.

Inthree instances., Hicks., Yates., and Rasheed. the
wonan would turn her back to the assailant believing
that there was no danger, and the assailant would
imediately assault the woman by clasping his right
hand over her nputh and holding a knife to her neck.

W t h H xenbaugh, the |l ast victim she made several
trips from her car to the front of her apartnent
carrying groceries. Finally thinking that the
assail ant posed no threat to her, she turned her back
and opened her door, carried some groceries into her
apartnment and retrieved sone tissue that the assail ant
had requested of her.

When she turned to go out to the commopn area to
give the tissue to the assailant and to get the
remai ning groceries she cane face to face with her
assailant, who at that point was arned with a knife
and was now i nsi de her apartnment.
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He t hereupon ordered her upon threat of death into
her bedroom where he forced her to perform fellatio
and raped her two times. Before he left he told her

that he would kill her if she reported it.
Al | three other victins, Yat es, Hi cks, and
Rasheed, gave siml ar descriptions of t heir

assail ants. All three positively identified Oesby as
the assailant from the photo spread [from which]
Hi xenbaugh had identified OCesby.

Hi cks, Yat es, and Rasheed gave simlar
descriptions of the clothing wrn by the assail ant.
Al four described the weapon used as a knife, a
silver blade and a brown handl e, approximtely eight
to ten inches long totally.

Wth H cks and Hi xenbaugh there was no resi stance
by the victimand the assailant told each of themif
they told anyone he would cone back and kill them
The nodus operandi was the same in each case, the
engaging in conversation on a pretext of one thing or
another in a manner to take each woman off her guard.
and then to strike at the nonment that each of the
intended victinms was, in fact, off guard.

All four of these crinmes occurred within nine days
of each other. All four of these crinmes occurred
within or near a commn area of garden style
apartnents, and all four of these crines were pursued
for sexual reasons., even though with Rasheed, the | ast
victim she began resisting before the assailant got
to the point of taking her clothes off. Robbery was
a secondary notive of each of these crines.

Citing from More versus State, 73 Maryland
Appeals 36 at 41, "Thus, it may be said that the
inference of identity arises when the marks comon to
the offense, considered singly or in conbination,
logically operate to set the of fenses apart from ot her
crimes of a same general variety, and in so doing tend
t o suggest that the perpetrator of the crimes [is] the
perpetrator of the offense [as] charged,"” neaning the
one that's being tried.
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"The court is persuaded that due to the unique
circunstances of this case, the evidence of other
crimes has special or hei ghtened rel evance, and due to
the special or heightened relevance of the evidence,
it is nore probative than unfairly prejudicial to the
def endant, and the defendant's involvenent in the
ot her crines evidence has been established by clear
and convincing evidence, and beyond that, the
identification of a person as the person who comm tted
the crime if believed beyond a reasonable doubt is
enough for a conviction,"” so it's nore than clear and
convi nci ng.

Accordi ngly, t he court wi | perm t t he
i ntroduction of other crines evidence in the state's
case in chief on the issue of identification. | would

note that with reference to Rasheed the tinme was 8: 30
p.m Wth Hocks the tine was 12:40 p.m Wth Yates
it was in the evening, 9:00 to 9:30 p.m, wth
Hi xenbaugh 7: 00 p. m

Each area in each of those cases was a garden
style apartnment, the approach to the apartnment and t he
conmon ar ea. Wth regard to Rasheed, there were at
| east six separate questions that were asked by the
assail ant beginning with, "Do you know Tyrone King."

Wth regard to Hi cks, there were at l|east five
questions asked of Hicks beginning with, "Do you have
a key to the laundry room" and ending, | think, wth,
"Can | use your cell phone.™

[Wth] Yates, there was no conversati on because as
indicated earlier she saw the assailant and then
turned her back on him wi thout any conversation. At
t hat nmonent he did the same thing as he did with the
ot her victins. He used that as an opportunity to
att ack.

Hi xenbaugh, three questions, plus an offer to help
with bags, attenpts to be charm ng and hel pful, and a
request, the request that took her off the guard, the
asking for tissue, whereupon she turned and put
herself in the position of extreme peril.
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In each and every instance, the attack was
acconplished by the getting the victimto turn [her]
back on the assail ant. In the Rasheed. Hicks. and
Yates cases there were descriptions of clothing and
hats that were very sinlar to one another

In the Rasheed, Hicks, and Yates cases, there was
a description of the assailant as being clean shaven.
A knife, as | nmentioned earlier, were all simlarly
descri bed. There were no parting words to Rasheed
because as she westled himto the ground, the knife
canme | oose and he ran away.

There were none with Yates because he ran off
t aki ng her pocketbook when he believed that soneone
was com ng. Wth Hi cks and Hi xenbaugh he told each of
t hose persons, "If you tell anyone about this, | wll
cone back and kill you.” So the court will permt the
ot her crinmes evidence.
(Enphasi s supplied).

A. Stage One of the Analysis: The "Right or Wrong" Standard of Appellate
Review

Before evidence of "other crinmes" may be adm tted agai nst
a defendant, a three-step analysis must be undertaken by the
trial judge. The first determ nation is an exclusively |ega
one, with respect to which the trial judge will be found to have

been either right or wong. 1In State v. Faul kner, 314 M. 630,

634- 35, 552 A.2d 896 (1989), Judge Adkins described that first
st ep:

When a trial court is faced with the need to
deci de whether to admt evidence of another cri me--
that is, evidence that relates to an offense separate
from that for which the defendant is presently on
trial--it first determ nes whet her the evidence fits
within one or nore of the Ross [v. State, 276 M. 664
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(1976)] exceptions. This is a legal deternm nation and
does not involve any exercise of discretion.

(Enphasi s supplied).

In Moore v. State, 73 Md. App. 36, 44-45, 533 A. 2d 1 (1987),

Judge Wl ner further explained this first step of the anal ysis:

For the evidence even to qualify for adm ssion, it
must fall within one of the exceptions that the court

has recognized or would be willing to recognize as
havi ng an i ndependent rel evance and, although, because
this is largely a factual question, it will ultimtely
depend on how the | ast appellate court to review the
case happens to view the matter, it is not a
discretionary ruling. The elenent of discretion
arises only when the evidence does fall wthin a
perni ssible exception and is thus prinma facie
adm ssi bl e. It is then that the court rmust bal ance

t he i ndependent rel evance agai nst the danger of undue
prejudi ce and deci de whether to exclude the evi dence
notwi thstanding its facial adm ssibility. That is the
di scretionary decision--to ex clude ot herw se
adm ssible evidence, not to in clude otherw se
i nadm ssi bl e evi dence.
(Enphasi s supplied).
B. The Expanding List of Exceptions
Before we enmbark on that anal ysis of whether the evidence
of "other crinmes" fits within one of the exceptions, it wl]l

hel p to have handy a list of accepted categories of exceptions.

In 1976, State v. Ross, 276 Md. at 669-70, |listed the classic

five exceptions that this Court |ater described in Sol onmon v.

State, 101 Md. App. 331, 353-54, 646 A 2d 1064 (1994):

On any list of the representative or illustrative
types of issues that have regularly been found to
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possess substanti al rel evance, the first rank
i nvariably consists of the quintet brought to the
front of the mnd by the menonic aid MM C:

1. MOTI VE

2. | NTENT

3. Absence of M STAKE or acci dent

4. | DENTI TY

5. COMMON schenme or plan

Harris v. State, 324 MJd. at 501, 597 A.2d 956; State
v. Faul kner, 314 Ml. at 634, 552 A.2d 896; Ross V.
State, 276 Md. at 669-70, 350 A.2d 680.

Since 1976, however, that |ist has been regul arly expanded.
The ever-growi ng nature of the list of illustrative exanples or

"exceptions" fulfills the prediction we made in Anaweck V.

State, 63 wd. App. 239, 257, 492 A.2d 658, cert. denied, 304 M.

296, 498 A 2d 1183 (1985):

These five exanmpl es of rel evance gi ven by Ross and
repeated by all of its progeny do not exhaust the
category; it is an open-ended list always capable of
expansi on wherever a clear instance of rel evance m ght
arise that sonmehow fails to fit neatly into one of the
pi geonhol es (enphasis supplied).

State v. Edison, 318 M. 541, 547, 569 A 2d 657 (1990),

recogni zed the sanme open-ended nature of the evidentiary
cat egory:
[ E] xceptions to the general rule are not limted to

those noted in Ross; the Ross exceptions are not
excl usive. (enphasis supplied).
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v. State, 324 Mi. 490, 501, 597 A 2d 956 (1991),

McAuliffe

Judge

enphatically reaf firmed this sane essenti a

characteristic:

the recogni zed "exceptions":
are not excl usive.

We reinforce a poi nt we have previ ously made- -t hat

to the exclusionary rule
This is a representative |ist

of exanples in which evidence has been found to neet

t he exception to the general rule of exclusion; it
a laundry list of finite exceptions. (f oot note

not

om tted (enphasis supplied).

i s

In Solonon v. State, 101 M. App. at 354-55, this Court

cat al ogued some of the nore recent additions to the

excepti ons:

| ist

Those five, however, are by no neans the only
entries one finds even on the nost ordinary
listings. Wthout benefit of mmenonic device, sonme of
the other "regul ars" are:

6. When several offenses are so connect ed
in point of time or circunstances that one
cannot be fully shown w thout proving the
ot her. Ross v. State, 276 Md. at 670, 350
A.2d 680; Tichnell v. State, 287 M. 695

712, 415 A . 2d 830 (1980).

7. Where the "other crime" tends to show a
passion or propensity for illicit sexual
rel ations with t he parti cul ar person
concerned in the crime on trial. Berger v.

State, 179 M. 410, 414, 20 A 2d 146 (1941);
Ross v. State, 276 Md. at 670, 350 A.2d 680;
Vogel v. State, 315 Md. 458, 465, 554 A 2d
1231 (1989); Acuna v. State, 332 Ml. 65, 72-
76, 629 A 2d 1233 (1993).

8. "[P]rior crimnal conduct ... may be
admtted ... to show consciousness of

of

of
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guilt."” State v. Edison, 318 M. 541, 547,
569 A. . 2d 657 (1990).

9. "[Other like crinmes by the accused so
nearly identical in nmethod as to earmark
them as the handiwork of the accused.”
Ross, 276 Md. at 670, 350 A. 2d 680. \Whereas
Ross treats this use of a peculiar nodus
operandi or "signature" as an exception in
its owmn right, State v. Faul kner, 314 M. at
638- 640, 552 A . 2d 896, treats it nerely as a
variety or aspect of the "identity"
exception. This mnor difference of opinion
in conceptualization nakes the | arger point-
-that it is relevant evidence on a materi al
issue in any event, regardless of how one
categorizes or conceptualizes it.

Wth the passing years, the list of representative
exanpl es continues to grow. Taking their cue from
Federal Rule of Evidence 404(b), the recent cases now
routinely list as recogni zed exceptions:

10. Opportunity

11. Preparation

12. Pl an

13. Know edge

State v. Faul kner, 314 MJd. at 634, 552 A 2d 896; State
v. Edison, 318 MI. at 547, 569 A.2d 657; Harris v.
State, 324 Md. at 501 n.3, 597 A. 2d 956.

As the nunber of recognized categories of exceptions
expands, there is, as a matter of course, i nevi tabl e
overl apping. Sone ostensibly new exceptions are self-evidently
not hing but nore tightly focused or nore highly particul arized

i nstances of sone other nore generic exception. The | abel we
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put on an exception, therefore, is not that inportant, just so
| ong as the evidence of "other crines" possesses a special or
hei ght ened rel evance and has the incul patory potential to prove
sonet hing other than that the defendant was a "bad nman."
C. The Special or Heightened Relevance in This Case

In this case, we hold that at each of the respective trials
i nvolving the crines agai nst Madi nah Rasheed and Martha Yates,!
the evidence of the other three sets of crinmes was properly
admtted. In terms of the classic or nore generic categories of
exceptions, the special relevance of the "other crines" evidence
could take its label fromthe fact that it hel ped to establish
the "identity" of the appellant as the assail ant. As an
academ c or philosophic matter, however, it m ght as readily be
mai nt ai ned that the evidence tended to establish the "absence of

m st ake" when the direct victim of the crinmes on trial

We decline to examine the "other crinmes' evidence in the
trial of the crimes against Teresa Hicks (No. 0445). After the
appellant's motion in_ limne was denied, he neglected,
inexplicably, to renew his objection to the "other crimes"
evidence at the trial of that particular case. Such a renewal
isrequired in order to preserve the issue for appellate review
Reed v. State, 353 Md. 628, 638, 728 A .2d 195 (1999); Prout v.
State, 311 Md. 348, 356-57, 535 A 2d 445 (1988); Marshall v.
State, 85 Md. App. 320, 328-29, 583 A 2d 1109 (1991).

Al though it is inconceivable that our resolution of this
i ssue would not have been the sane as were our resolutions of
the indistinguishable issues in the two conpanion cases, we
steadfastly refuse to conmprom se the preservation requirenment.
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identified the appellant as her assailant. 1In the circunstances
of this case, that second categorization is sinply a corollary
of the first.

One could also, noreover, categorize the evidence as

establishing a "signature" nodus operandi. That, of course, is

just one particular way of proving "identity." The |abel does
not really matter when the | abels are frequently but different
ways of saying the same thing. "A rose by any other name ...."
VWhat matters is that the evidence of the "other crimes," however
it mght be categorized or |abeled, enjoyed a special or
hei ght ened rel evance in helping to establish the identity of the

appellant as the perpetrator of the crimes on trial.

Judge W lner's analysis in More v. State, 73 Md. App. at

47-48, in affirm ng the adm ssibility of "other crinmes" evidence
as fitting within the "signature" subdivision of the "identity"
exception, is equally pertinent as we place our inprimtur on
the evidence in this case as evidence enjoying a special or
hei ght ened rel evance.

We conclude that sufficient simlarities, and
sufficient distinctiveness, were shown to warrant
adm ssion of the evidence under the exception as
generally stated in MCorm ck, 8§ 190(3). Al t hough
sone of the conmobn "marks" proffered by the State are
thensel ves unrenmarkable and therefore entitled to
little or no weight, others, in conbination do tend to
show a nmodus operandi that is distinctive. The method
of encounter--showing a simlar famly picture,
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politely asking directions, engaging the victim in
innocent, nonthreatening conversation--is itself a
distinctive "mark" under the cases. The i mmedi ate
choking, ultimtely to the point of unconsciousness,
the particular attack upon the face and neck, the fact
that all three attacks occurred md-day when a
housewi fe m ght be honme al one--each. and all together,
tend to make even nore specific the nmodus operandi.

(Enphasi s supplied).

D. Stage Two of the Analysis: The "Clearly Erroneous” Standard of Appellate
Review

The second stage of the analysis that nust be undertaken,

as well as the appropriate standard of appellate review for such

second- st age deci sions, was well|l described by Sol onon v. State,
101 Md. App. at 338-39:

The second procedural step calls for prelimnary
fact finding by the trial judge. The allusion to sone
other crime allegedly commtted by the defendant may
be no nore than a bald and unsubstanti ated assertion
by the witness. The alleged crine my never have | ed
to an arrest, let alone a conviction. Indeed, it nmay
never have been investigated or even discovered. |t
is for that reason that the trial judge needs to be
per suaded, by the clear and convincing standard, that
the alleged crinme did, indeed. take place before he
allows evidence of it to conme into evidence. Judge
Adki ns expl ai ned:

If one or nore of the exceptions
applies, the next step is to deci de whet her
the accused's involvenent in the other
crinmes i's est abl i shed by cl ear and
convi nci ng evidence. W will review this
decision to determ ne whether the evidence
was sufficient to support the trial judge's
finding. (citations omtted).
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314 Md. at 635, 552 A 2d 896. Because the weight to
be given the prelimnary evidence as to the existence
of the other crine is of necessity for the trial judge
in his ancillary fact-finding capacity., the review ng
court, under the clearly erroneous standard, is
limted to determ ning the existence of a prinma facie
case in that regard.

(Enphasis supplied). At that stage of the analysis, it is the
trial judge who nust be persuaded, not the appellate court. The
only appellate concern is whether there was some basis from
which a rational fact-finding trial judge could have concl uded
that the "other crinmes,” in fact, took place.
In this case, Judge Shepherd made the appropriate finding:
"The court is persuaded that the defendant's
involvenent in the other crinmes evidence has been
establ i shed by clear and convi nci ng evi dence."
That finding by Judge Shepherd was wunassail able. A

fortiori, it was not clearly erroneous.

E. Stage Three of the Analysis: The"Abuse of Discretion” Standard of Appellate
Review

The third stage of the analysis requires a bal ancing by the
trial judge between the probative value of the "other crinmes”

evidence and its possibly unfair prejudicial effect. Solonpon v.

State described this analytic stage:

The third step for the trial judge is
di scretionary. Even when the first two hurdles have
been cl eared, the judge nust still weigh the necessity
for and probative value of "other crimes" evidence
agai nst any undue prejudice that it may cause the
def endant :
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If this requirement is met, the trial

court proceeds to the final step. The
necessity for and probative value of the
"other crines" evidence is to be carefully
wei ghed agai nst any undue prejudice |ikely
to result fromits adm ssion. This segnment
of the analysis inplicates the exercise of
the trial court's discretion. (citations
omtted).

101 Md. App. at 339.

F. What Do We Weigh? All Prejudice Or Only Unfair Prejudice?

The ill effect that mlitates against adm ssibility is not
prejudice generally, but only unfair prejudice. In a | arger
sense, all conpetent and trustworthy evidence offered against a
def endant is prejudicial. If it were not, there would be no

purpose in offering it. The special relevance that gives "other

crimes"” evidence its probative value ipso facto nmkes it

prejudicial in that it is, by definition, strong but legitimte
proof that the defendant is guilty.

Such self-evident prejudice in the |arger sense, however
is not the "unfair" prejudice that should enter into the
bal anci ng process. To neasure probative value against
l egitimate prejudice woul d be to nmeasure probative val ue agai nst
itself. In such an exercise in futility, the scales could never
tilt in favor of probative value. That obviously is not what
t he bal ancing test is designed to do. The "unfair" conponent of

the prejudice is not the tendency of the evidence to prove the
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identity of the defendant as the perpetrator of the crines.
VWhat is "unfair" is only the increnental tendency of the
evidence to prove that the defendant was a "bad man." As we
bal ance, therefore, the enphasis nust be not on the noun
"prejudice” but on the qualifying, and limting, adjective
“unfair.”

It isthe failure to appreciate this distinction that |eads
many anal yses astray. There is frequently a tendency to
conclude that if the State's case is otherwi se a strong one, the
probative value of "other crimes" evidence is proportionately
di m ni shed. That is not the case. Probative val ue does not
depend on necessity. When we are talking only about the
legitimate prejudice that inevitably results from conpetent
evi dence enj oyi ng a speci al or hei ghtened rel evance, there is no
downsi de to making a strong case even stronger

The probative val ue nust, of course, be measured agai nst the
"unfair" conponent of the prejudicial evidence. \When that is
t he subj ect of the bal ancing, necessity is a factor. W bal ance
1) the need for the evidence against 2) the tendency of the
evidence to prejudice the defendant unfairly. In terns of
legitimate prejudice, on the other hand, the State is not
constrained to forego rel evant evidence and to risk going to the

fact finder with a watered down version of its case. Were it
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not for the increnmental ill effect, "other crinmes" evidence of
identity would be no nore chal |l engeabl e than a fingerprint or an
identification by the victim There is nothing inherently
suspect about it as a nodality of proof. We are wary only about
its peripheral effect, not about its core function.

The first two stages of the "other crimes" analysis having
been satisfied, Judge Shepherd engaged in the final bal ancing
procedure in this case:

"The court 1is persuaded that due to the unique

circunstances of this case, the evidence of other

crimes has special or hei ghtened rel evance, and due to

the speci al or heightened rel evance of the evidence,

it is nore probative than unfairly prejudicial to the
def endant "

(Enphasi s supplied).

Ast ut el y, Judge Shepherd did not rule that the evidence was
"nmore probative than prejudicial.” That, as we have expl ai ned,
woul d be mathematically inpossible, because probative value is
directly proportionate to legitimte prejudice and coul d never,
therefore outweigh it. The two are flip sides of the sanme coin.
| ncul patory evidence is, by definition, prejudicial to the
def endant' s case, but prejudice in that sense gives us no pause.

Judge Shepherd ruled, rather, that the evidence was "nore

probative than unfairly prejudicial.” (Enphasi s supplied).
That, and that alone, is the thing that should have been

measur ed.
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This final balancing between probative value and unfair

prejudice is sonething that is entrusted to the w de discretion

of the trial judge. The appellate standard of review,
therefore, is the highly deferential abuse- of -di scretion
st andar d. The fact that we m ght have struck the bal ance

ot herwi se i s beside the point. W know of no case where a tri al

j udge was ever held to have abused his discretion in this final

wei ghi ng process. As a practical matter, that will al nbst never
be held to have occurred. A properly disciplined appellate
court will not reverse an exercise of discretion because it
thinks the trial judge's decision was w ong. That woul d be

substituting its judgnment for that of the trial court, which is
i nappropriate if not forbidden. Reversal should be reserved for
t hose rare and bi zarre exercises of discretion that are, in the
j udgnment of the appellate court, not only wong but flagrantly
and outrageously so. In this case, we see no faint or distant
glimer of even arguabl e abuse.
G. The Admissibility of the "Other Crimes" Evidence

We hol d that Judge Shepherd 1) was not legally incorrect in
determ ning that the "other crimes" evidence in this case had
speci al or hei ghtened rel evance; 2) was not clearly erroneous in
bei ng persuaded that the other crines had, in fact, occurred,

and 3) did not abuse his discretioninruling that the probative
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val ue of the evidence outwei ghed the unfair prejudice that m ght

result fromit. We affirmhis decision to admt the evidence.

Jury Instruction:
"... With the Intent or Purpose of Injuring"

In each of the three cases against him the appell ant was

convicted, inter alia, of having violated Art. 27, Sect. 36(a),

whi ch provides in pertinent part:

Every person who shall ... carry any ... knife ...
openly with the intent or purpose of injuring any
person in any unlawful manner shall be guilty of a
m sdenmeanor

(Enphasi s supplied).

Intwo of histrials, those involvingthe offenses conmtted
agai nst Madinah Rasheed and Martha Yates, the appell ant
expressly requested a jury instruction on the nmental el enment of
specific intent. The pertinent part of that requested
i nstruction was:

The offense of openly carrying a dangerous and
deadly weapon with the intent to injure requires proof

of the specific intent to cause injury. |f the State

fails to prove beyond a reasonable doubt that the

Defendant had the specific intent to injure [the
victinl you rmust find himnot guilty of this charge.

(Enphasi s supplied).
In effect, Judge Shepherd instructed the jury in just such

a fashion. His instruction tracked, essentially verbatim
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Maryl and Pattern Jury Instruction-Crimnal (MPJI-Cr) 4:35, which
in pertinent part provides:
The defendant is charged with the crinme of
carrying a dangerous weapon openly with the intent to

injure another person. In order to convict the
def endant, the State nust prove:

(1) that the defendant wore or carried a
danger ous weapon; and

(2) that it was carried openly with the intent
to injure another person.

(Enphasi s supplied). Omtting only the words "the crinme of,"
Judge Shepherd advised the jury:

[ TIThe Defendant is charged with <carrying a
danger ous weapon openly with the intent to injure. 1In
order to convict the Defendant, the State nust prove,
first, that the Defendant wore or carried a dangerous
weapon, and second, that it was carried openly wth
the intent to injure another person.

(Enphasi s supplied).
We agree with the appellant that the crime that was the
subj ect of this instructionis a specific intent crine. Hoes v.

State, 35 Md. App. 61, 73, 368 A 2d 1080 (1977); Weland v.

State, 101 Mi. App. 1, 30-31, 643 A . 2d 446 (1994). The jury in
this case was so instructed. The only specific intent of any
pertinence to this case was fully and precisely explained to the
jury. The appellant's chagrin, however, appears to be that the

termof art "specific intent" was never expressly enpl oyed.
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There are, to be sure, a |large nunber of crinmes requiring,
as an additional nmental elenment beyond the mininmal nens rea, a
specific intent or purpose to achieve sone nore renote objective
beyond the nere doing of the immediate crimnal act. There are
dozens and dozens of specific intents and one is able to
general i ze about their conmon denom nator characteristics. This
entire class or category of crinmes involving nore renote

intentions or purposes has been thoroughly discussed and

anal yzed by Judge Eldridge in Shell v. State, 307 Ml. 46, 63-65,

512 A. 2d 358 (1986) and by this Court in Smth v. State, 41 M.

App. 277, 305-06, 398 A.2d 426 (1979) and Weland v. State, 101

Md. App. 1, 35-38, 643 A.2d 446 (1994).

Article 27, Sect. 36(a)'s specific "intent or purpose of
injuring any person” is sinply a particular instance of that
generic category. Where there is such an additional nental
element, a defendant is fully entitled to have the jury
instructed as to the necessity that it find such an elenent in
order to convict. In this case the jury was so instructed. It
was instructed with respect to the additional nental elenment in
the detailed and particularized | anguage pertinent to the case
at hand rather than in nore abstract and generalized terns.
VWhen Judge Shepherd twice told the jury that, in order to

convict, it would have to find that the appellant carried a
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dangerous weapon openly "with the intent to injure another

person,” he defined precisely the only specific intent that was
before the jury for its consideration. He did not ignore the
nmental el enent of specific intent. He spelled it out--tw ce.
Havi ng done everything that was required in the particul ar,
t here was no requi renent that he, in the course of doing so, use
the generic adjective "specific." There is no talismanic nmagic
in the incantation of the phrase "specific intent.” It is an

academ c term of art, not a mantra. What matters is that the
definition of the required intent BE SPECIFIC, not that it
necessarily DESCRIBEITSELFAS BEING "SPECIFIC."? W are concerned
with what the definition actually DOES, not with what it SAYSIT
DOES.

The Comment to MPJI-Cr 3:31.1 catal ogues 45 Maryl and cri nes

requiring proof of a specific intent. 1In each of the 45 pattern

jury instructions spelling out what nust be found in those

2Contrast two hypothetical jury instructions. In the first,
the jury is advised that it cannot convict unless it finds that
t he defendant uttered the fraudul ent docunment "with the intent
that the victimrely on its authenticity and, based on that
reliance, sign over the farmto the defendant.” |In the second,
the jury is advised that it cannot convict unless it finds that
t he def endant uttered the fraudul ent docunent "with the specific
intent that the crime would succeed."” The first defines a
specific intent wthout ever using the word "specific." The
second fails to define a specific intent, notw thstandi ng the
use of the word "specific.”
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respective cases, the individual specific intent involved is
described in the particularized |anguage appropriate to that
particular intent. Not once over the course of those 45 pattern
instructions is the generic adjective "specific" ever enployed.
The utility of such an adjective is obviated by an instruction
that is, in its very articulation, specific. A precise
description of the species elimnates any need to designate the
genus. There was no error in the jury instruction in this case.
The definition, in fact, was specific whether it ever used the
word "specific" or not.

Wth respect tothe trial of the offenses comm tted agai nst
Teresa Hi cks (No. 0445), Judge Shepherd al so gave the jury MPJI -
Cr 4: 35. In that trial, however, the appellant mde no
objection to the instruction as given nor had he requested any
special instruction. Wth respect to that set of convictions,
therefore, there is nothing properly before us for review. Wre
the issue before us, it is inconceivable that our resolution of
it would be different than is our resolution of the same issue
as we review the other two sets of convictions. No matter how
easy it would be to do so, however, we once again steadfastly
refuse to conpromse the integrity of the preservation

requi renent. Stockton v. State, 107 Md. App. 395, 396-98, 668
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A. 2d 936 (1995). MWhatever we may intimate about the nerits, we
hol d not hi ng.
The Merger of the Second-Degree Assaults

In his final contention, the appellant claim that his
convictions in each case for the lesser included offense of
second degree assault should have nmerged into his respective
convictions for the greater inclusive offenses of 1) the third
degree sexual offense against Teresa Hicks (No. 0445), 2) the
attempted arned robbery of Madi nah Rasheed (No. 0447), and 3)
the armed robbery of Martha Yates (No. 0448).

As a matter of fact, the nmerger of the second degree assault
conviction in Case No. 0448 (the crinmes against Martha Yates)
did take place. At the time of sentencing, Judge Shepherd rul ed
that the assault conviction was merged into that for arned
robbery.

Wth respect to the other two cases, the appellant is right.
The assault was an integral part of the third degree sexual
of fense in Case No. 0445, just as it was an integral part of the
attempted armed robbery in Case No. 0447. Commendabl y, the

State agrees that these nergers were mandatory.

IN CASE NO. 0445, SECOND DEGREE
ASSAULT CONVI CTI ON  VACATED AND
MERGED | NTO CONVI CTI ON FOR THI RD
S§DEGREE SEXUAL OFFENSE;
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I N CASE NO. 0447, SECOND DEGREE
ASSAULT CONVI CTI ON  VACATED AND
MERGED | NTO CONVI CTI ON FOR
ATTEMPTED ARMED ROBBERY;

ALL OTHER CONVI CTI ONS AFFI RVED,;

COSTS TO BE DIVIDED EQUALLY
BETWEEN THE APPELLANT AND PRI NCE
GEORGE' S COUNTY.



