REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF NMARYLAND

No. 1392

SEPTEMBER TERM 1997

DEBRA QLI VER ET AL.

W LLI AM D. HAYS, Personal
Representative of the Estate of
Doris Elizabeth showe

Moyl an,
Hol | ander,
Eyl er,

JJ.

Opi ni on by Hol | ander, J.

Filed: My 4,1998



In this case, we nust determ ne whether Doris Elizabeth Showe
died intestate as a result of a valid revocation of her Last WII
and Testanent.!? Al though M. Showe’s wll provided for the
distribution of the remainder of her -estate to her two
st epdaughters and her son, the decedent’s son will inherit her
entire estate if the revocation was valid. Consequently, the
controversy before us pits the decedent’s son, who contends that
his nother effectively revoked her will, against the decedent’s
st epdaughters, who urge us to conclude that the revocation was
i nval id.

On May 10, 1996, WIlliam D. Hays, appellee, filed a petition
in the O phans’ Court for Washington County, requesting
admnistrative probate and hi s appoi nt nent as per sonal
representative of the estate of his nother, Doris Showe, who died
on May 6, 1996, allegedly without a wll. Shortly thereafter
Showe’ s stepdaughters, Denise Curtis and Debra Aiver, appellants,
filed a petition for judicial probate of a |ost or concealed wll.
Foll owi ng a hearing on Novenber 1, 1996, the orphans’ court found

that, at the tinme of her death, Showe had revoked all prior wlls.

Doris’s age at the tine of death is not reflected in the
record. Nor does the record provide any indication as to the
val ue of her estate.



Appel lants tinely noted an appeal to the GCrcuit Court for
Washi ngton County and, after a trial de novo on July 1, 1997, the
court found that Showe died intestate, having |lawfully revoked all
previous wills. Appellants tinely noted this appeal, and present
the foll owm ng questions for our review

| . Did the trial court err in concluding that

revocation of Doris Showe’'s wll by destruction
coul d be proved solely by the testinony of a person
benefitting fromthe revocation?

1. Dd the trial court err in concluding that the

proponents of Doris Showe’s w |l had the burden of
provi ng her |ack of capacity to revoke the will?

1. If the proponents of Doris Showe’'s wll did have
the burden of proving her lack of capacity to
revoke the will, did the trial court err in finding

that Doris Showe did not |ack capacity?

IV. Didthe trial court err in admtting in evidence
the witten statenent of Doris Showe purporting to
i nval idate her wll?

For the reasons that follow, we shall affirm

Factual Background
Doris Showe married Max Showe in 1978. It was the second
marriage for both, and each had offspring from their prior
marri ages. Doris Showe's only child, WIlliam is the appellee
herein. Max’s two daughters, Denise Curtis and Debra Aiver, are

t he appell ants.?

2Max al so had a son, Steven Showe, who is not a party to
t hese proceedings. Max’s will included a specific bequest to
Steven, but only in the event that Doris predeceased Max.
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On February 7, 1992, Doris and Max executed “mrror wills,” in
whi ch each left his or her entire residuary estate to the surviving
spouse. Each will also included several specific bequests, but
these were to take effect only in the event that the spouse
predeceased the testator or testatrix, or they died together, or
they died within 60 days of each other. O particular significance
here, each will also provided that if the spouse did not survive
the testator or testatrix, the remainder of the estate, after
distribution of the specific bequests, would pass as foll ows: one-
half to appellants and one-half to appell ee.

In July 1994, while Max was still alive, Doris suffered a
debilitating stroke that |left her paralyzed on the right side of
her body. As a result, she was unable to care for herself and
could not performmany routine functions. The stroke also affected
Doris’s speech, so that she was only able to utter a fewwords. 1In
addition, it appeared that Doris was unable to recognize at | east
sone people with whom she had been famliar for many years. The
extent to which her cognitive abilities were affected, however, is
a matter of dispute.

Max died on June 21, 1995, leaving his estate to Doris.?®
Thereafter, appellee located Max’s will in a bank safe deposit box.

Max naned appel |l ee as a personal representative of Max’'s estate in

3The record does not reflect either the value of Max's
estate or the anmount of noney that Doris inherited fromhim Nor
do we know Max’s age at the tinme of his death
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the event that Doris predeceased Max or was otherw se unable to
serve. During his search for Max’s will, appellee located his
mother’s will, dated February 7, 1992. According to appellee, he
renoved his nmother’s will fromthe safe deposit box and took it to
hi s residence in Pennsyl vani a.

Appel | ee explained at trial that he subsequently reviewed
Doris’s will with her, reading it to her aloud, and she *indicated
that that was not what she wanted.” Appellee also clainmed that he
di scussed with his nother whether she was aware that by destroying
the will “everything would cone to nme.” According to appellee, he
then consulted a |awer in Pennsylvania about having the wll
decl ared voi d. Appel l ee recounted that the lawer told him “to
draw a piece of paper up saying that [his nother] no | onger w shed
to have this will and have it witnessed by two ot her people and she
would sign that . . . and the will would be destroyed if she
directed me to.”

On  Septenber 10, 1995, appellee followed the |awer’s
instructions. He drafted a docunent that read:

I, DORIS SHONE, AS OF 10 SEPT 1995 DECLARE THI S WLL
DATED 7 FEB 1992 AND ALL PRECEDI NG WLLS TO BE | NVALI D.

The docunent is typewitten except for the dates, which are hand
printed. Below the text, the name “DORIS E. SHONE” is typed next
to a signature line. A handwitten mark that resenbles the letter
“X" or the letter “T,” tilted at a 60 degree angle to the left,

appears on the signature line. Below the signature line there are



two witness signatures: Sandy Tressler and Juanita V. Smth, both
of whom were daycare providers for Doris. Tressler cared for Doris
bet ween June 1995 and February 1996, worki ng approximately 12 hours
per day, three days per week. She testified at trial, but Smth
did not.
At trial, appellee related the followng as to the events of
Sept enber 10, 1995:
[ APPELLEE] : | arrived at the house that norning and
my nother was there and ny wife and
daughter was with ne and one of the
caretakers was there. | asked the

caretaker if she would remain. They were
getting ready to change shifts. Another

was comng in to take her place. | asked
[ APPELLEE’ S
COUNSEL] : What was that person’s nanme?
A Uh, Sandy Tressler and the other |ady was
named Juanita Smth.
Q Ckay. They were present. What happened?
A | took the will to ny nother and reviewed it

with her and asked her if this was the wll
she wanted and the way it was witten is what

she want ed. She indicated, no. She said,
“No.” | said, “Ckay. Do you want ne to
destroy this will?” She nodded yes. | said,
“l have a piece of paper drawn up here that
you wll initial and the two l|ladies wll
witness it and when that is done, | wll
destroy the wll. s that what you want?”
She said .

Q What did you see your nother do?

A She nmade her mark on the piece of paper. The

two | adies signed as witnesses and the wll
was destroyed.



Q How was the will destroyed?

A The wi Il was torn.

Q Who tore it?

A | did.

Q Wio told you to tear it?

[ APPELLANTS

COUNSEL] : (bj ecti on, | eading.

THE COURT: Overrul ed.

A My nother told ne to destroyed [sic] the will.
She didn’t tell nme to tear it, she told ne to
destroy it. So | destroyed it by tearing it.

Q Was that done in her presence?

A Yes sir.

On cross-exam nation, appellants’ counsel attenpted

to

det erm ne whet her anyone w tnessed appell ee destroying the will:

[ APPELLANTS’
COUNSEL] :

[ APPELLEE] :

Q

Q 2 O >

And you did not tear it up in [the
caret akers’] presence, did you?

They were in the process of signing their
names to this piece of paper

Well wait a mnute, as they were signing
their nanes, you tore up the wll?

Yes.

That’ s your testinony?

Yes.

So they . . . You are now saying they
were physically present when you tore it

up?

They were in the room sir. They did not
sign this piece of paper right in front
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A

Appel | ant s’

of me. The one signed it. | think Sandy
was sitting over at the bar. The piece
of paper was then taken over to her for

her to sign and while that was
transpiring, | tore the will up.

But neither of them saw you do it, is
that right?

Not to ny know edge.

But

yet you're now saying they were

physically in the roon?

| said that before sir.

Vel |,

alright, | understood you to say,

they were . . . you didn't know. But
it’s your testinony now that they were
physically in the room when you tore up

the will?

Yes.

When you read the wll to your nother
did you ask her any questions to

determ ne that she understood what you
wer e readi ng?

| asked her if she knew this was her
wll? She nodded yes.

Vel |

di d you ask her anything about what

you had read to her to determne that she
knew what you were readi ng?

| asked her if I [sic] knew this was her

Wl

| under st and. | take it fromthat, you
did not ask any questions to determ ne
whet her she understood the neani ng of the
words in the will?

No sir.

counsel

then objected to the admssibility of the

docunent on the ground that it constituted hearsay evidence. The
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court overruled the objection and admtted the docunent.

In her testinony, Tressler asserted that, despite being
paral yzed on the right side, Doris was able to use her left hand to
put puzzles together and to hold utensils to feed herself. I n
addition, Tressler stated that Doris was able to utilize her left
hand to go through pages of the newspaper; she would then point to
food itens that she wanted for dinner. Al though Doris’s vocabul ary

was primarily limted to the words “yes” and “no,” Tressler
testified: “Doris conprehended fairly well. She could not
communi cate verbally due to the fact of her stroke, but she had
ot her ways of communicating.” Tressler also said:

The people that were close to [Doris] she knew. She

could say their nanes. She recogni zed them She was

conpr ehensi ve, very conprehensi ve. Due to her stroke,

she woul d get frustrated because she couldn’t communi cate

as well.

Further, Tressler recounted that she observed Doris when she
made a mark on the docunent indicating that she was revoking her
will. The followng colloquy is relevant:

[ APPELLEE’ S

COUNSEL] : Ckay is there any . . . any doubt in your

m nd that she was incapable of indicating
sonething by naking her mark on that

paper ?
[ APPELLANTS
COUNSEL] : bj ect i on.
THE COURT: Overrul ed.
[ TRESSLER] : No sir.
Q Wy not ?



A Dori s understood what was being said to

her .
Q And why do you say that?
A Uh, fromworking with Doris (pause) she,

| guess, fromworking with Doris, when
woul d ask her sonething, you know, she
would say “yes” or “no”, you know, or
comuni cate sone way.
Under cross-examnation, Tressler admtted that she did not see the
will and did not observe appellee tearing up anything at or around
the time Doris placed her mark on the docunent.

Tressler’s testinony stands in stark contrast to that of Alta
Martin, a fornmer caretaker for Max and Doris who testified for
appel lants. Martin began working for the couple in February 1995
and, follow ng Max’'s death, she continued to care for Doris unti
Novenber 1995. During this period, Martin said she worked between
ei ght and ei ghteen hours per day, seven days a week. After Max’s

death, she took care of Doris at night, and Doris was awake al

night long. The follow ng exchange is pertinent:

[ APPELLANTS

COUNSEL] : Alright. Was Ms. Showe able to wite?

[ MARTI N] : No. No.

Q Coul d she hold a witing instrument?

A No, nothing to wite. W even had to
feed her.

Q Al right. And did you have any way of
telling that her hearing wasn't inpaired?
| mean, do you know that she could hear?

A Well | think she could hear. | think she

could hear alright, pretty much.
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A

[ APPELLEE’ S
COUNSEL] :

THE COURT:
Q
A
Q

[ APPELLEE’ S
COUNSEL] :

THE COURT:

On what do you base that concl usion?
It’'s been two years, you renenber.

| under st and.

| think she could hear, but as far as her
mental capacity, that stroke affected her

: her mnd as well as her sight and
her speech and her right side.

* * * *

Um in your opinion, did Ms. Showe in
the period of August or August and
Septenber of 1995, did she have the
capacity to understand and execute a
will?

No sir.

(bj ecti on.

" mgoing to overrule the objection.
Your answer, |'msorry.

No sir, she did not have the capacity.

And can you explain why you say that?

(bj ecti on.

Overr ul ed.

* * * *

She just . . . She just didn’t have the
capability. That was it. You know, she
just wasn’'t capable of wunderstanding
anything as far as in my opinion.

Was there any level, other than a wll,
t hat you in your opi ni on, she
conpr ehended or under st ood?

No.
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The testinmony of Hope Schrader, Max’s sister, was consistent
with Martin's testinony. Schrader said that from the tinme that
Doris returned hone after her stroke in Septenber 1994 until Mx
was hospitalized in My 1995, she would visit the couple every
Saturday and clean their house for them Al though she acknow edged
that Doris could turn the pages of a book, Schrader naintained that
“she woul dn’t know what she was | ooking at.” Schrader al so cl ai ned
that she would try to talk with Doris, but Doris “couldn’t respond
to anything with words.” After Max's death, Schrader said she
visited Doris in August 1995 and again around Christmas. |n her
opi ni on, in August and Septenber of 1995, Doris did not have the
capacity to execute or understand a will. She also stated:

: | think if you read sonmething to her, she m ght

jUSt sit there |like she was |istening, but she couldn’ t

conprehend it. And like | said, nmentally Doris would not

have known, no. | have an opinion that she would be

like |I said, a preschooler. Cause | worked with the

mentally ill and handi capped people for 17 years of al

ages and Doris would conme under a preschooler, in ny

opi ni on.

Upon further questioning, it was reveal ed that Schrader’s work with
t he disabl ed invol ved assisting themin getting on a school bus and
ensuring that they did not inpede the bus driver’s ability to get
themto school

Appel lant Curtis also testified. 1In the eleven nonths between
Doris’s stroke and her father’s death, Curtis visited the couple
| ess than once every other nonth. Wen she did visit, she did not

believe that Doris recognized her. Mor eover, whenever Curtis

11



attenpted to converse with Doris, her stepnother would try to
speak, but Curtis could not understand her. Curtis also said she
did not know if Doris understood her. After her father’s funeral
in June 1995, Curtis never saw or spoke to Doris.

Nei t her side produced any nedical records as to Doris’s
physical or nental condition. Nor was any expert testinony
presented by the parties.

At the concl usion of the evidence, the court orally announced
its findings of fact and conclusions of |aw. Finding a valid
revocation of the will, the court stated:

The Court would find that there was a satisfaction

of the statute by the acts of M. Hays wth the consent

of and at the direction of his nother. Now [appellants’

counsel] is correct in his argunment that the court or

trier of fact should look at his testinmony wth great
concern because he is the one who will be the beneficiary

of a revocation and he is the son and he had no
corroboration of the tearing [of the will]. And I did.

You know, | viewhis . . . You know, | watched him It
is a mtter of weight. And notw thstanding the scenario
that may have occurred, | find that the burden of

per suasi on has been net by the testinony and evidence
presented that there was a revocation as the statute
requires.

Now t he issue, though, is . . . a sub-issue is that
of capacity. Having found that the tearing occurred and
the destruction occurred in the presence of Ms. Showe,
was the revocation, again, with her consent and here we
have the matter did she have the capacity to understand,
and did she understand, by necessarily then consent, did
she have the capacity to understand what was . . . what
was happeni ng? Now as | indicated when we have a contest
to a Last WIIl and Testanent and the capacity of the
testator or testatrix, the burden is on the party who is
attacking that will to prove the incapacity. | am not
certain whether that burden by law is applicable here
where one is attacking revocation. It probably is not
because of the termnology of the statute which as to
have the revocation at the direct. . . direction or
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expressed direction and consent. But in any event, |'m
not convinced that she was incapable nentally, even
t hough she had her problens and they are. . . were great.
| " m not convinced that she was incapabl e of understandi ng
t he consequences of her revocation. Again, M. Hays says
that he explained to her, on several occasions. First
occasion and then on the date in Septenber, what the
consequences of these actions would be in that he woul d
be the sole heir of her estate. Regardless of who has
the burden, and that’s a legal matter, fromall of the
evidence, | would find that she was capable. That she
had the capacity to understand. She had the capacity to
consent, understood the consequences of placing her mark
upon the docunent and understood the consequences of the
eventual destruction of the prior will.

The bottomline then is that this Court would find
as a fact and law that there was a valid revocation of
the 1992 Last WII| and Testanent of Doris Showe and the
estate woul d proceed intestacy.

(Enphasi s added). W will include additional facts in our
di scussi on.
Di scussi on
l.
As this case was tried before the circuit court wthout a
jury, our standard of reviewis governed by Maryland Rule 8-131(c),
whi ch st at es:

When an action has been tried wthout a jury, the
appel late court will reviewthe case on both the |aw and

the evidence. It wll not set aside the judgnment of the
trial court on the evidence unless clearly erroneous, and
will give due regard to the opportunity of the tria

court to judge the credibility of the w tnesses.
See N cholson Air Servs., Inc. v. Board of County Commirs, 120 M.
App. 47, 66-67 (1998); In re Joshua David C., 116 M. App. 580, 592
(1997) ("Indeed, we accept the facts as found by the hearing judge,
unl ess clearly erroneous."); State v. Johnson, 108 M. App. 54,
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70-71 (1996). When the trial court’s findings are supported by
substantial evidence, the findings are not clearly erroneous. Ryan
v. Thurston, 276 Md. 390, 392 (1975); Sea Watch Stores Ltd. Liab.
Co. v. Council of Unit Omers, 115 Md. App. 5, 31, cert. dism ssed,
347 Md. 622 (1997). "Therefore, if ‘conpetent material evidence’
supports the trial court’s findings, we nust uphold them and cannot
set themaside as ‘clearly erroneous.’" Johnson, 108 Ml. App. at
71 (quoting N xon v. State, 96 Mi. App. 485, 491-92, cert. denied,
332 Md. 454 (1993) (internal quotations omtted)).

We al so underscore that we may not substitute our judgnment for
that of the fact finder, even if we m ght have reached a different
result. Instead, we nust "decide only whether there was sufficient
evidence to support the trial court’s findings. In making this
deci sion, we nust assume the truth of all the evidence, and of al
the favorable inferences fairly deducible therefrom tending to
support the factual conclusions of the |lower court.” Mercedes-Benz
v. Garten, 94 M. App. 547, 556 (1993); see also Johnson, 108 M.
App. at 71.

The clearly erroneous standard does not apply to the tria
court’s conclusions of law, however. In re Mchael G, 107 M.
App. 257, 265 (1995); Bagley v. Bagley, 98 M. App. 18, 34 (1993),
cert. denied, 334 Ml. 18 (1994). Pure conclusions of |aw are not
entitled to any deference. Jensen v. Jensen, 103 Ml. App. 678, 687

(1995). Rather, our review of conclusions of lawis expansive. In
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re Mchael G, 107 M. App. at 265. Wth respect to the |ower
court’s application of the lawto the facts, we apply the abuse of
di scretion standard. Pierce v. Mntgonmery County, 116 M. App
522, 529 (1997).

.

Cenerally, “[t]he law disfavors intestacies and requires that,
whenever reasonably possible, wills be construed to avoid that
result.” Kroll v. Nehner, 348 Ml. 616, 625 (1998) (discussing the
doctrine of dependent relative revocation). Nevert hel ess, “the
|aw s preference for a testate disposition is always subordinate to
the intention of the testator, whether ascertained or presuned.”
| d.

The absence of a will that has been traced to the possession
and custody of the testator raises a rebuttable presunption that
the will has been destroyed by the testator, anino revocandi. New
York State Library Sch. Ass'n v. Atwater, 227 M. 155, 157 (1961);
Til ghman v. Bounds, 214 M. 533, 537-38 (1957); G lbert .
Gaybrick, 195 Md. 297, 306 (1950); Preston v. Preston, 149 M. 498,
520 (1926); Plumrer v. Waskey, 34 Md. App. 470, 481 (1977). Once
the presunption arises, the party seeking to probate a copy of the
will ordinarily has the burden of explaining what becanme of the
original. Atwater, 227 MI. at 157. But a person |ast known to be
i n possession of the will has that burden if that person stands to

benefit, directly or indirectly, by receiving the decedent’s
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property through intestacy. Tilghman, 214 Md. at 538; Plummer, 34
Md. App. at 481-82; see also Safe Deposit & Trust Co. v. Thom 117
Mi. 154, 162 (1912).

Here, it is undisputed that appellee was the |ast person to
have possession of Doris’s will. It is also uncontroverted that if
Doris died intestate, her entire estate would pass to appellee.
Therefore, appellee had the burden of expl ai ning what happened to
the will. Appellee avers that the testatrix revoked her will when
she instructed himto tear it. Maryl and Code (1974, 1991 Repl
Vol.), 8 4-105 of the Estates & Trusts Article (“E. T.”), which
pertains to revocation, is pertinent here. It provides:

Awll, or any part of it, may not be revoked in a
manner other than as provided in this section.

* * * %

(2) Destruction.--By burning, cancelling, tearing,

or obliterating the sane, by the testator hinself, or by

sone other person in his presence and by his express

di rection and consent

In the context of this case, then, appellee had the burden to
show that Doris’s will was either destroyed by Doris or by appellee
at Doris’s direction, in her presence, and with her consent. The
trial court clearly accepted appellee’'s testinony that he tore his
mother’s will in her presence, at her direction, and with her
consent .

Nevert hel ess, appellants argue, inter alia, that appellee’s

uncorroborated testinony as to the destruction of the wll was

insufficient to establish conpliance with E.T. 8 4-105, because
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appellee stood to benefit from the revocation. For this
proposition, appellants rely on the following |anguage from
Pr est on:

[ T]he nmere statenment of an interested witness, that a

paral ytic, nmentally inconpetent, physically feeble, and

entirely without the use of one side of her body, tore

the paper in pieces so small that they could not be

pl aced together so as to be legible, did not conclusively

establish the fact of the physical destruction by the

testatrix of the paper left in her possession, at a tine

when she was in the sole care and custody of the

appel l ees. And when those facts are taken in connection

with the further fact that under the wills of Septenber

and Novenber, 1923, t hey wer e t he pri nci pal

beneficiaries, it my be inferred that they secreted or

destroyed the will of 1919 for their own purposes.
149 Md. at 512.

Preston is factually inapposite. Nor do we agree wth
appel l ants’ characterization of Preston as nmandating that the
uncorroborated testinony of a person who stands to benefit from
revocation is inherently insufficient to satisfy the burden of
proof. Instead, we read the quotation as the trial court did in
the case sub judice: “It is a matter of weight.”

In Preston, the testatrix was conpletely paralyzed on her
right side and used a wheelchair. Despite her condition, to which
three doctors testified, appellees testified that the testatrix
herself tore her will with her left hand into such tiny pieces that
t he appel |l ees, who stood to benefit from destruction, were unable
to put the pieces together. Mreover, the appellees testified that

the testatrix then threw the pieces into an open hearth.
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Under st andably, the Court found the appellees’ testinony conpletely
incredible in light of the testatrix’s physical condition. I n
contrast, the appellee in this case testified that he was the one
who destroyed Doris’s will, but that he did so upon his nother’s
i nstruction.

Appel | ees have not referred us to any controlling authority to
support their assertion that the trial court was obligated to
di sregard appellee’ s testinony concerning the destruction of the
wll, because the testinony was uncorroborated. In this regard, we
note that even in a crimnal case, when a defendant’s freedom - not
property--is at stake, the testinony of a single eyewitness, if
believed, is sufficient to sustain a conviction. See Branch v.
State, 305 Md. 177, 183 (1986). Surely, the standard would be no
greater here. Moreover, what the Court said in Kaufmn v.
Baltinore Transit Co., 197 Md. 141, 145 (1951), is pertinent here:

If the testinmony of one witness at the trial is legally

sufficient, it matters not that this testinony may be

contradi cted by ten witnesses for defendant, or even that

it my be in conflict wwth statenents before the tri al

or testinmony in a previous trial or other |egal

proceedi ng, of the sanme w tness.

In rejecting appellants’ contention, we are mndful that it
was the exclusive responsibility of the trial court to assess the
credibility of wtnesses and to resolve conflicts in the evidence,
in order to decide if the will was destroyed as prescribed by E. T.

8 4-105. That we mght not have reached the sane conclusion if we

were the trier of fact is beside the point; it is not the function
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of an appellate court to judge the credibility of witnesses or to

resolve conflicts in the evidence. See Jones v. State, 343 M.

448, 465 (1996); MCoy v. State, 118 MI. App. 535, 537-38 (1997).
[T,

Appel  ants next argue that the trial court erred in requiring
themto prove that Doris |lacked the requisite nmental capacity to
revoke her will. As we see it, the trial court did not place the
burden upon appellants to prove Doris’s nental incapacity. Thus,
appel l ants’ contention nust fail. W explain.

The trial court specifically addressed the matter of burden of
proof in the context of discussing Doris’s capacity. Because of
the inportance of the court’s remarks wth respect to the
contention that we now consider, we shall repeat part of what the
court said:

Now as | indicated when we have a contest to a Last WII
and Testanent and the capacity of the testator or
testatrix, the burden is on the party who is attacking
that wll to prove incapacity. | amnot certain whether
that burden by law is applicable here where one is
attacking a revocation. It probably is not because of
the termnology of the statute which has to have the
revocation at the direct . . . direction or expressed
direction and consent. But in any event, |’m not
convi nced that she was incapable nmentally, even though
she had her problens and they are . . . were great. |I'm
not convinced that she was incapabl e of understanding the
consequences of her revocation. . . . Regardless of who
has the burden, and that’s a legal matter, fromall of
the evidence, | would find that she was capable. That
she had the capacity to understand. She had the capacity
to consent, understood the consequences of placing her
mar k upon the docunent and understood the consequences of
the eventual destruction of the prior wll.
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(Enphasi s added).

It appears to us from the above quoted text that the tria
court assuned that appellee had the burden, but then determ ned
that the issue was of no inport, because the court was satisfied
that Doris had the capacity to revoke. Accordingly, we need not
resol ve the issue of burden of proof with respect to capacity in a
revocati on case.

Nonet hel ess, Slicer v. Giffith, 27 Md. App. 502, 510 (1975),
is instructive, although it concerned testanentary capacity to
execute, not destroy, a wll. There, we specifically addressed the
guestion of which party had the burden of proof regarding the
testator’s capacity. After observing that the rule in Maryland is
that a testator is presuned to be conpetent to execute a will, we
stated: “[Qenerally, in view of the presunption of sanity, the
caveators bear the burden of proving testanmentary incapacity.” 1d.
at 508. W also noted that the usual practice in Maryland invol ves
t he caveatees calling witnesses to elicit facts regardi ng execution
of the wll and specifically whether the testator appeared to
possess a sound mnd and body. ld. at 508 n. 1. Even if the
presunption of conpetency is overcone, however, this does not
concl usi vely establish incapacity. Ritter v. Ritter, 114 M. App.
99, 107, cert. denied, 346 MI. 240 (1997); see 3 WlliamJ. Bowe &
Dougl as H Parker, Page on the Law of WIlls 8§ 29.137, at 696 (Rev.

ed. 1960) (“If the act of revocation is established, but the
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proponent clains that such act was done while the testator was
i nconpetent, or that it was induced by undue influence, the burden
of proving incapacity, wundue influence and the like is on
proponent.” (footnotes omtted)); cf. 95 CJ.S. WIls § 385, at 281
(1957) (“The burden is on one asserting revocation of a will by
destruction to prove that the will was destroyed by the testator
with intent to revoke and that the testator was conpetent at such
time.” (footnote omtted)); see also also Wbster v. Larnore, 268
Md. 153, 158 (1973); Arbogast v. MacMIlan, 221 Ml. 516, 523 (1960)
(“[1]n the absence of proof of prior permanent insanity, it nust be
shown that the testator was of unsound mnd at the tine the wll
was executed in order to overcone the presunption of sanity.”).
I V.

As an alternative to the previous issue with respect to burden
of proof, appellants challenge the trial court’s factual finding
that Doris had the requisite capacity to revoke her wll.
Appel l ants contend that, even if they had the burden of proving
Doris’s incapacity, they nmet that burden. Regardless of how the
issue is framed, the crux of appellants’ argunent is that the
evidence was insufficient to support the court’s conclusion that
Doris possessed the capacity to revoke her wll.

In addition to satisfying the formalities of revocation, it is
clear that “[nJo will can be revoked unless the testator has, at

the tinme of revocation, the capacity to understand the nature and
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effect of the act, and such act nust be free and voluntary .
Hunter v. Baker, 154 M. 307, 316, cert. denied, 278 U S. 627
(1928); see also 2 Bowe & Parker, supra, 8§ 21.1, at 346
(“Revocation [by a physical act] requires that the testator have a
revoking intent and frame of mnd (animus revocandi) sinultaneously
coincident with his physical act on the wll docunent.”). The
capacity required to revoke a wll is the sane as the capacity

required to nmake one. Preston, 149 M. at 505; see Hunter, 154 M.

at 316; see also ET. 8§ 4-101 (“Any person may nake a wll if he is
18 years of age or older, and legally conpetent to make a wll.”).
| ndeed, making a wll requires no greater capacity than that
required to make a gift, “[a]lnd it nay be a very sinple act.”

Mecutchen v. G gous, 150 Md. 79, 86 (1926); see also Philip L.
Sykes, Contest of WIlls in Maryland §8 61, at 72 n.3 (1941).
W recently reiterated the standard for determning
testanmentary capacity:
It nust appear that at the tinme of making the will, [the
testator] had a full understanding of the nature of the
business in which [the testator] was engaged; a
recollection of the property of which [the testator]
intended to dispose and the persons to whom [the
testator] nmeant to give it, and the relative clains of
the different persons who were or should have been the
objects of [the testator’s] bounty.
Ritter, 114 Md. App. at 105 (enphasis in original) (quoting Sykes,
supra, 8 61, at 72); see also Phelps v. CGoldberg, 270 Ml. 694, 698

(1974); Webster, 268 M. at 165-66; Sellers v. Qualls, 206 Ml. 58,
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66 (1954); Doyle v. Rody, 180 Md. 471, 475 (1942).

Here, neither side produced nedical records concerning the
decedent or expert testinony regarding Doris’'s nental capacity.
| nstead, both sides presented conflicting |lay evidence regarding
Doris’s capacity, including lay opinions. In deciding whether a
testator had the capacity to execute or revoke a will, lay opinion
testinony is admssible, so long as the witness’s testinony shows
“facts sufficient to justify the conclusion reached.” Doyle, 180
Md. at 481; see Ingalls v. Trustees of M. Qak Methodi st Church
Cenetery, 244 M. 243, 257-58 (1966).

Appel | ants acknow edge that the trial court’s factual findings
with regard to Doris’s capacity cannot be reversed unless clearly
erroneous. See MI. Rule 8-131(c). They argue, however, that this
case is like Doyle and Davis v. Denny, 94 Ml. 390 (1902), in which
the testators were held not to possess sufficient nmental capacity.
Those cases, however, are readily distinguishable because of the
quantity and quality of evidence as to capacity that was presented.

In Doyle, the testator’s funds were the exclusive source of
two joint bank accounts that he held with his brother, each with
the right of survivorshinp. The accounts were created just two
weeks after the testator was diagnosed wth “cerebral
arteriosclerosis, senile deterioration and softening of the brain,
and an increase in blood cells, which caused himto be nentally

abnormal and confused.” 180 MI. at 473. Two weeks after creating
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the trust accounts, the testator died as a result of his condition.
The adm ni strator argued that the accounts belonged to the estate,
because Doyl e | acked the requisite nmental capacity to create the
accounts and his brother exerted undue influence upon him

At trial, four nedical experts, including tw who had
di agnosed the testator’s condition, concluded that the testator
could not possibly have been of sound m nd when he created the
trusts. This testinony contradicted that of the bank’s doctor, who
had certified that, despite the testator’s condition, he was of
“sound and disposing mnd.” 1d. at 474. In addition, the Court
noted that neither of the witnesses fromthe bank could recall who
sought to open the trust accounts, nor could they say whether
anyone explained to the testator how the noney woul d pass upon his
deat h. ld. at 480. In affirmng the lower court’s decision to
invalidate the trusts, the Court agreed that, when they were
created, the decedent suffered from an insane del usion.

In Davis, the 82 year old testatrix executed a wll at a tine
when she had spoken about her dead siblings as if they were stil
alive. Mreover, she did not tell her attorney that the house in
which she lived was part of her estate, and she nade bequests
constituting only a fraction of her wealth, because she did not
believe there woul d be any noney left after those bequests. On the
nmorning after executing the will, the testatrix told one of the

attesting wtnesses that she was surprised to |earn that she had
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made a wll and asked to know what was in it. At trial, the
physi ci an who had cared for the testatrix for 30 years testified
t hat the decedent was not of sound m nd when she nade the will, and
“he doubted very nuch if she was at that tinme conpetent to nmake
it.” Davis, 94 Ml. at 396. Although two other nedical experts who
had observed the testatrix nonths after she executed the wll
testified that she did not seemto be inpaired, the Court held that
the testatrix was not conpetent when she nade her wll.

Turning to the case sub judice, appel l ants argue that the
testinmony of Doris’s sister-in-law, Hope Schrader, and Doris’s
former caretaker, Alta Martin, denonstrate that Doris did not have
the capacity to revoke her will on Septenber 10, 1995. Appel | ant s
assert:

Both wi tnesses had anple opportunity to observe Doris

Showe and assess her nental capabilities, and both of

t hem stated the reasons for her opinion. The Appellee

presented no opinion testinony, lay or expert, as to

Doris’ nental capacity. There was no evidence legally

sufficient to support the trial court’s finding that

Doris Showe did not |ack capacity.

We acknowl edge that the testinony of Schrader and Martin
supports appellants’ contention that Doris was in failing health
and that she did not have the capacity to revoke her wll.
Nevert hel ess, appellants overl ook that other evidence was presented
to the trial court that conflicted with appellants’ evidence, and

the trial court was entitled to credit that evidence.

Unli ke Schrader and Martin, Tressl er, one of Doris’'s
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caretakers, was present to witness Doris’'s mark on the docunent
that stated Doris was declaring all previous wills invalid. See
Arbogast, 221 M. at 525-56; Ritter, 114 M. App. at 105-08
(indicating that evidence regarding testator’s capacity nust relate
to the tine the will was executed); Wall v. Heller, 61 M. App
314, 328-29 (sane), cert. denied, 303 Md. 297 (1985). Moreover, as
we observed, Tressler clainmed that Doris understood what was being
said to her, she could recognize the people close to her and could
say their nanes, and she was “conprehensive, very conprehensive.”
Al though Tressler was not specifically asked for an opinion as to
capacity, the facts about which she testified regarding Doris’s
interaction with people, her ability to conprehend, and her
physi cal capabilities certainly supported the trial court’s finding
that Doris had the capacity to revoke her wll.

The court was also entitled to consider the testinony of
appel |l ee, who said that he read the subject will to his nother and
asked her if it was what she wanted. Appellee also stated that
Doris shook her head and said “no.” Further, appellee clained that
he informed his nother that if she revoked the will, all of her
property would pass to him This testinony differs considerably
from that before the Court in Doyle. There, with regard to the
creation of the joint bank accounts benefitting the decedent’s
brot her, the Court observed:

[ NJeither the president of the bank nor the cashier could
recall who had requested that the accounts be opened in
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trust form They were unable to say whether Doyl e had

i ndi cated that he wanted his brother to have the noney,

or whet her anyone had expl ai ned how t he noney woul d pass

upon his death
Doyl e, 180 Md. at 480.

Additionally, the court below had before it a docunent with
Doris’s mark, w tnessed by Tressler and Smth--tw people who do
not stand to gain from her intestacy--indicating that she was
declaring her previous will void. To be sure, that Doris put her
mark on the revocati on docunent did not conclusively establish, as
a matter of law, that she had the requisite nental capacity to
revoke her wll. See Doyle, 180 M. at 480. But quite unlike
Doyl e and Davis, there was no evidence that Doris suffered from
del usi ons.

Moreover, although appellants <correctly point out that
appel l ee did not present any expert testinony as to capacity, it is
equally noteworthy that appellants also failed to present any
expert testinony.* Cearly, Doris needed round-the-clock care at
home, and she had difficulty talking and getting around. Yet we
cannot say that a stroke which | eaves a person physically crippled

necessarily renders that person incapable of possessing sufficient

mental capacity to revoke a will. See Rogers v. H ckam 208 S. W 2d

“Al t hough neither side was required to present expert
testinony as to Doris’s nental capacity, it surely would have
enhanced their respective presentations. Cf. Davis v. D Pino,
No. 1855, Sept. Term 1996, slip op. at 21 n.6 (filed Apr. 16,
1998) (en banc).
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34, 37 (Tenn. App. 1947). Nor is the inability to speak indicative
of an inability to conprehend. See Wbster, 268 Ml. at 165 (and
cases cited therein); 1 Bowe & Parker, supra, 88 12.43-12.45, at
653-55; Albert W Northrop & Robert Schnuhl, Decedents’ Estates in
Maryl and 8 4-4(d), at 131-42 (1994). Ther ef or e, view ng the
facts in the light nost favorable to appellee, as we nust, we
conclude that there was sufficient evidence to support the tria
court’s finding that Doris possessed the requisite capacity to
revoke her wll. Accordingly, the trial court’s finding was not
clearly erroneous.
V.

Appel l ants assail the trial court’s adm ssion of the docunent
that stated Doris was declaring her previous wills void. The trial
court admtted the docunent as evidence of Doris’s intent to revoke
her will. Maryl and Rule 5-803(b)(3) sets forth the follow ng
exception to the hearsay rule:

A statenent of the declarant’s then existing state of

m nd, enotion, sensation, or physical condition (such as

intent, plan, notive, design, nental feeling, pain, and

bodily health), offered to prove the declarant’s then
existing condition or the declarant’s future action, but

not including a statenent of nmenory or belief to prove

the fact renmenbered or believed unless it relates to the

execution, revocation, identification, or terns of

declarant’s will.

Appel lants nonetheless assert that the docunent was

i nadm ssi bl e hearsay. They contend that the docunent was not a

f orwar d-1 ooki ng statenment of intent, but instead was a statenent of
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present action. W disagree.

Mere execution of the docunent by Doris was not sufficient to
revoke her will. Under E. T. 8 4-105(2), revocation requires
“burning, cancelling, tearing, or obliterating the [will], by the
testator hinself, or by some other person in his presence and by
his express direction and consent . . . .~ Consequent |y,
revocation was not acconplished until appellee tore the wll in
Doris’s presence, pursuant to her express direction and with her
consent. Therefore, we believe the document was within the anbit
of the hearsay exception contained in Ml. Rule 5-803(b)(3). I t
follows that the trial court did not err in admtting it as
evidence of Doris’s intent to revoke her will. C. Farah v. Stout,
112 M. App. 106, 119 (1996) (holding trial <court <correctly
prevented adm ssion of statenents nmade by testator that he intended
to pay noney to appellant upon testator’s death because the
statenments were offered to prove inaction, not future action),
cert. denied, 344 Md. 567 (1997).

Concl usi on

We hold that the trial court was not clearly erroneous in
finding that Doris effectively revoked her will of February 7, 1992
with the requisite nental capacity. At the same tine, we are
conpel l ed to acknow edge the obvious inequity that flows from our
deci si on.

Doris and Max were married for many years. I n executing
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mrror wills, it is evident that the couple planned to bequeath the
remai nder estate of the surviving spouse to all three of the
parties to this case. W do not know the extent to which Doris’s
estate was enriched by property she inherited from Max, who died
shortly before she did. Nevertheless, it is apparent that Max |eft
his entire residuary estate to Doris with the expectation that, if
she died after he did, a portion of the property that Max
bequeathed to Doris would pass to his two daughters, anong others.
Yet Max’s daughters will not inherit anything fromtheir father.
Instead, Doris’s entire estate, including that which Doris
inherited fromMax, will pass to appellee.

We recogni ze that Doris was entitled to change her will after
her husband’ s deat h. See Moats v. Schoch, 24 M. App. 453, 465
(1975). That change occurred, however, only because appellee
initiated the course of events that culmnated in his ailing
nmot her’s revocation of her will. Had appellee left nmatters al one,
the couple’s once nutual intent to | eave the bulk of their estates
to their three children surely woul d have been acconpli shed.

For reasons not apparent to us, appellants never contended
that appell ee exerted undue influence upon his nother. In this

regard, we are mndful of what the Court said in Doyle, 180 Ml. at

479- 80:
It is recognized . . . that aged and infirm persons
in extrems may be easily inposed upon by those in whom
they confide. Wen, therefore, a relative . . . arranges

for the preparation of such a person’'s testanentary
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di sposition in his own favor, such an act generally

excites suspicion. And where it is found that a person

was so weak in mnd or body that he was a nere passive

instrument in the hands of others, and the court can

presune that the person through whose influence the wll

was made for his own benefit was conscious that he was

obt ai ni ng an unjust disposition, it is obvious that the

wi Il should not be permtted to stand.

Nevert hel ess, the issue of undue influence was not raised bel ow,
and it is not before us.

To be sure, our review of the cold record in this case
generates concern as to Doris’s capacity, especially when one
considers her skeletal responses to her son’s inquiries, her
inability to engage in neani ngful dial ogue, the fact that her son
initiated the events that culmnated in destruction of Doris’s
will, and the absence of expert testinony. W recognize, however,
that the trial court was in the best position to view the deneanor
of the witnesses and assess their credibility. As appell ate
judges, our role is |limted to a review of the evidence in the
record and the issues presented, solely to determ ne whether the
court commtted legal errors or made clearly erroneous findings of
fact; we may not substitute our judgment for that of the trial

court. Because we cannot say the judge erred, we shall affirm

JUDGVENT AFFI RMED
CosTS TO BE PAID BY
APPELLANTS.
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