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FAMILY LAW - MARITAL PROPERTY -

Unvest ed corporate stock options can constitute narital
property. The marital portion of unvested stock options can
be determ ned by application of a coverture fraction.
Generally, this nmay be determ ned by conparing (1) the
anount of tinme the enpl oyee spouse was enpl oyed, during
marriage and after acquisition of the option, to (2) the
anount of tine the enpl oyee spouse was enpl oyed, fromthe
date of acquisition of the option to the date of vesting.
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This case presents issues involving marital property and
child support. The principal issue is whether corporate stock
options that are unexercisable and have no nmarket value at the
time of divorce can constitute marital property subject to
di stribution, by court order, on an if, as, and when basis. W
shal | answer that question in the affirmative and di scuss
conputation of the marital portion of such options. As a result
of our answer to the question, we shall reverse the judgnent of
the circuit court. W perceive no other error.

FACTUAL BACKGROUND

On February 3, 2000, Theresa Qley, appellant, filed a
conplaint for absolute divorce and other relief in the Grcuit
Court for Montgonery County agai nst Christopher Oley, appellee.
Appel l ee filed a counterclaimfor a limted divorce and ot her
relief.

The parties were married on March 23, 1985, and separated on
January 23, 2000. The parties have two children, ages 14 and 11.

Appel | ant has a bachelor’s degree and a master’s equi val ency
degree in early chil dhood special education. During the
marri age, appellant was enpl oyed by the Mntgonery County Public
School s as a special education teacher. |In that capacity,
appel l ant worked full tinme until the birth of the parties’ first
child in 1988, and thereafter, worked seven-tenths of a ful

schedul e, or 5.6 hours per day.



During the marriage, appellee worked for various enpl oyers
as a financial control officer. |In 1999, appellee began working
for Destiny Health, Inc. as financial controller. Pursuant to a
written enpl oynent agreenent, appellee received a salary, bonus
eligibility, and stock options, the latter pursuant to a stock
option agreenent (Option Agreenent).

The Option Agreenment gave appellee the right to purchase
54,176 shares of stock issued by his enployer at $1 per share.
The grant of the option to purchase was subject to a vesting
schedul e. The Option Agreenent provided that the right to
exerci se an option to purchase 10,000 shares (Founders’ Stock
Option) was “earned and vested i medi atel y”! upon execution of
appel l ee’ s enpl oynent agreenent and rel ated docunents. Appellee
exercised that option in January or February, 2000. The right to
exercise the remaining option to purchase 44,176 shares (First
Option) was “earned and vested” as follows: twenty-five per cent
(approxi mately 11,000 shares) on July 1, 2000; twenty five per
cent on July 1, 2001; twenty five per cent on July 1, 2002; and
twenty-five per cent on July 1, 2003. All vested portions of the
First Option had to be exercised within thirty days foll ow ng

July 1, 2003, or they were forfeited. As of the tinme of trial in

The docunents relating to appellee’s enpl oynent use the
term“vesting” to refer to the point in tinme when the right to
purchase a specific nunber of shares could be exercised. W
shall use the termin the sane sense.
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May 2000, the right to exercise the First Option with respect to
the first twenty-five per cent of shares had vested, but appellee
had not exercised it. Appellee testified that he had not
exercised the right because the fair market val ue of the shares
was approximately fifty cents per share, which was |ess than the
option price.

The Option Agreenment also provided that, if enploynent
ceased for any reason, the unexercised but vested portions of the
First Option could be exercised for a period of three nonths
after termnation, subject to certain specified conditions. In
the event of appellee’'s disability or death, the vested portions
of the First Option could be exercised for a period of twelve
months follow ng disability or death by appellee’ s |egal
representative. The First Option becane exercisable in full in
the event of a change in control of appellee s enployer, as
described in the Option Agreenment. Finally, the Option Agreenent
recited that it was binding, and appellee’s rights under it could
not be assigned or transferred.

At the tinme of separation of the parties, appellant earned
$39, 000 per year, and appell ee earned a base salary of $107, 000
per year. At the tinme of trial, appellant earned $43, 000 per
year. Appellee earned a base salary of $113,480 and had recently
recei ved a $16, 000 bonus.

When the parties separated, they agreed on a division of



their then liquid funds. Appellee used $10,000 of those funds to
exerci se the Founder’s Stock Option for 10,000 shares. At the
time of separation or soon thereafter, the parties al so agreed
that they would have joint |egal custody of the children and
appel  ant woul d be the custodial parent, subject to an agreed
visitation schedule. On February 1, 2000, appellee began paying
appel l ant $1, 346 per nonth child support, also by agreenent.

On Cctober 20, 2000, at the time of the hearing on
appellant’s claimfor pendente lite relief, the court entered a
consent order. Pursuant to that order, appellee began paying
appel  ant $2, 000 per nonth alinmony and $952 per nonth child
support. At that time or thereafter, the parties agreed that the
$1, 346 per nmonth previously paid would be treated as alinony for
i ncone tax purposes.

On May 2, 2001, open and unsettled issues were tried on
their nerits, and on August 1, 2001, the court entered judgnent.
The court granted an absolute divorce, awarded alinony to
appel lant in the anpbunt of $2,000 per nonth for 96 nmonths, child
support to appellant in the anbunt of $952 per nonth, and $3, 500
to appellant for attorney’'s fees. Pursuant to the agreenent of
the parties prior to trial, the court ordered joint |egal custody
to the parties, physical custody to appellant, visitation rights
to appel |l ee, use and possession of the marital home and personal

property therein to appellant for a period of three years, and



equal division of marital property. The court stated that, in
light of the parties’ agreenent to divide narital property
equal ly, there was no need to address the question of whether
t here should be a nonetary award.

Wth respect to the division of marital property, prior to
the presentation of evidence, the parties submtted a joint
statenment of marital and non-marital property. The statenent
i ncl uded agreed val ues for each item of property, except for
appel l ant’ s defined benefit pension plan and an itemidentified
as “Destiny Stock Options.” Under a colum headed “Fair Market
Val ue,” the entry for appellant’s pension plan and the entry for
the stock options was “if, as, when.” O particular significance
to this appeal, the court held that “unexercised stock options in
Destiny Health Care Inc. are not nmarital property because no

val ue could be proven at the time of trial.”

ISSUES
Appel | ant contends that the court erred (1) in holding that
t he unexercised portions of the First Option had to have val ue
for the court to order distribution on an if, as, and when basis,
even though the parties agreed that the option otherw se net the
definition of marital property and further agreed to divide
marital property on an equal basis; and (2) in not increasing the

anount of child support and making it retroactive to the date of
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filing of the conplaint.? Wth respect to the first issue,
appel l ant requests an order that appellant is to receive, on an
if, as, and when basis, fifty per cent of any profit realized on
shares of stock acquired by appellee pursuant to an exercise of
the First Option. Wth respect to the second issue, arguing that
the court did not make appropriate findings, appellant requests
that this case be remanded to the circuit court to further
address the issue. Appel l ee filed a cross appeal and contends
that the court erred in not making findings with respect to two
bank accounts that were first disclosed by appellant during her

t esti nony.

DISCUSSION
(1)
Bef ore further addressing the particular issues herein, we
pause to set forth the rel evant conceptual framework. Wen

identifying and dividing marital property in a divorce

2Appel lant, in the last two pages of her brief, nentions
alinony and nmay intend to suggest that the court erred in failing
to address whet her alinony should be retroactive to the date of
filing of the conplaint. Alinony is not nentioned in the
guestions presented or in the heading of the argunent. Because
we cannot tell whether appellant intended to raise alinony as an
i ssue, we decline to address it. See Rule 8-504 and Beck v.
Mangel s, 100 Md. App. 144, 149 (1994) (The Becks appeal ed a
circuit court ruling that the Mangel s had an easenent of
necessity over their property. This court declined to address
five of the eleven points of error raised on appeal because they
were not fully presented in appellant’s brief.)
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proceedi ng, a court nust follow a three-step process. M. Code
Ann. (1999 Repl. Vol., 2001 Supp.), Fam Law 88 8-203 —8-205
(hereinafter FL 88 8-203 —8-205). 1In the first step, the court
determ nes what property is marital. FL 8 8-203. 1In the event
of a dispute, the court nmakes the final determination. [d. In
maki ng this determ nation, the court nust consider FL 8 8-201(e),
which classifies all property acquired during the marriage as
marital unless it was given as a gift or inheritance to one
spouse, excluded by a valid agreenment, or is directly traceable
to one of those sources or to property acquired prior to the
marri age.

In the second step of this process, the court assesses the
value of all marital property. FL 8 8-204. Section 8-204(b)(1)
of the Famly Law article provides that a court “need not
determ ne the value of a pension, retirenment, profit sharing, or
deferred conpensation plan” unless a party has given notice, as
required in subsection (2), that the party objects to a
distribution on an if, as, and when basis.

Finally, in the third step, the court may transfer ownership
of an interest in a pension, retirenment, profit sharing, or
deferred conpensation plan, or grant a nonetary award, or both,
as an adjustnent of the rights of the parties. FL § 8-205. In
determ ning the amount and net hod of payment of an award or terns

of transfer of ownership of an interest, the court shall consider



the factors set forth in FL § 8-205(b).

In the case before us, the circuit court found that the
unexerci sed portions of the First Option were not “deferred
conpensation” and did not fall within any of the other exceptions
in section 8-204(b)(1). Consequently, the court concluded that
it was required to value the option, and because there was no
evidence that it had any value, the court could not order its
distribution as marital property.

The portion of the court’s order addressing the First Option
applied to the unexercised right to acquire approxi mately 44, 000
shares. At trial, there was no dispute with respect to the
Founders’ Stock Option to acquire 10,000 shares, which had been
exercised prior to trial. The parties agreed that those shares
were marital property. On appeal, appellee concedes that the
court erred with respect to the right to acquire approxi mately
11, 000 shares that vested on July 1, 2000. In other words,
appel | ee concedes that the right to acquire those shares
constituted marital property, subject to distribution on an if,
as, and when basis.

Appel | ee mai ntai ns, however, that the portions of the First
Option that had not vested as of the tine of trial - the right to
acquire the remaining shares (approxi mately 33,000 shares) - do
not qualify as marital property. W address the disposition of

t he unvested portions of the First Option in the context of the



t hree-step process.

Step One: Determning Wat is Marital Property

This Court considered the question of whether unexercised
and unvested stock options can constitute nmarital property in

Geen v. Geen, 64 M. App 122 (1985). The parties disagree with

respect to the holding in Geen. To the extent that G een
requires clarification, we attenpt to do so now.

In that case, the husband had a stock option plan that
allowed himto purchase a total of 20,000 shares of his
enpl oyer’ s stock exercisable over five years in 25%install nments.
Id. at 131-32. At the tinme of exercise, M. Geen had to be an
enpl oyee or his enploynent nust have been recently term nated
(within ninety days). Prior to trial, M. Geen had exercised
his right to purchase a total of 15,000 shares. [|d. O the
remai ni ng 5,000 shares, the right to purchase one-half, or 2,500
shares, had vested and could be exercised at the tine of trial.
The right to purchase the other 2,500 shares could not be
exercised at that tine, i.e., they were unvested. M. Geen had
to continue to work for his enployer in order for the right to
purchase the remai ning 2,500 shares to vest. M. Geen’ s rights
in the stock were non-transferable except by will or the | aws of
i nt estacy.

I n determ ning whether the option constituted marital

property, we first considered whether it was “property.” [d. at



133. W determned that stock options, whether vested or
unvested, are property because:
As with pension plans, restricted stock option
plans [] are a form of enpl oyee conpensati on,
providing to the enployee the right to accept
within a prescribed tine period and under certain
conditions the corporate enployer's irrevocabl e
offer to sell its stock at the price quoted. |If
the enpl oyer attenpts to withdraw that offer, the
enpl oyee has ‘a chose in action’ in contract
agai nst the enployer. W therefore concl ude that
stock option plans, |ike other benefits in an

enpl oyee' s conpensati on package, constitute
‘property’ as used in the definition of marital

property.
Id. at 136. Because the option was acquired during the marriage,
we concl uded that at |east some portion of the stock option was
marital property under FL § 8-201(e).

We see no difference between the unvested and unexerci sed
right to purchase 2,500 shares of stock in the G een case, and
appel | ee’ s unvested and unexercised right to purchase 33, 000
shares in the case before us. Despite the fact that appellee has
to performwork in the future, after dissolution of the marriage,
the option itself was acquired during the marriage. Property
i ncludes “obligations, rights and other intangibles as well as
physical things.” 1d. at 134 (citations omtted). In Geen, we
noted that unvested stock options “can be described as the right
to choose whether or not to purchase” the stock in the future.
Id. at 137.

Green was decided in 1985. Mire recently, the Court of
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Appeal s considered a stock option plan and treated it as a type
of deferred conpensation, as the termis used in section 8 of the

Fam |y Law Article. In Klingenberg v. Klingenberg, 342 Mi. 315

(1996), a stock option agreenent allowed M. Klingenberg to
purchase 15 shares of stock in the conpany that enployed him

Al t hough he exercised the option during marriage, the agreenent
provi ded that the shares were his exclusively, and it limted his
ability to sell the shares on the open market. [d. at 321-22.
The enpl oyer agreed to repurchase the shares at a generous
valuation in the event of M. Klingenberg' s retirenent, death, or
disability. Ms. Klingenberg argued that, because the stock
option was deferred conpensation, it fell within FL § 8-205, and
the court could re-title her portion of the shares in her nane.
The Court of Appeals decided that the stock option was a type of
deferred conpensation and remanded the case to the circuit court
to address disposition under FL 8 8-205. 1d. at 325. The Court
of Appeal s noted that deferred conpensation generally neans
earning noney in one year but not receiving that noney until a
subsequent tax year. [1d. at 328. The Court of Appeals reasoned,
however, that “while sonme deferred conpensation plans may ‘sinply
del ay distribution of cash paynments to enpl oyees,’ a deferred
conpensation plan nmay al so acconplish other goals, such as tying
recei pt of the deferred conpensation to continued performnce by

t he enpl oyee or including covenants not to conpete.” 1d. at 328
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(citations omtted). The Court noted that the stock option plan
was designed to retain top conpany officials, and the full value
of the plan would not materialize unless the enpl oyee renai ned
with the conmpany until retirenent. 1d. at 329. The Court of
Appeal s concl uded that the stock option plan was a type of
deferred conpensation contenplated by FL 8§ 8-205. 1d.

In Kl i ngenberg, the option to purchase was exercised during

marriage; thus the operative portion of the plan before the Court
was the restriction on the transfer of stock. Presunmably, the
restriction on transfer negatively affected its value. The

enpl oyer, on the other hand, agreed to pay a generous value if

M. Klingenberg remai ned enpl oyed until retirenent, death, or
disability. 1In the case before us, the transfer of stock was
restricted, but it was subject to a right of first refusal by the
enpl oyer and, if not exercised, by non-selling sharehol ders.
There was no repurchase agreenent, and there was no set price.
Despite these differences, our holding in Geen is consistent

with the discussion in Klingenberg, and G een renmains viable.

Additionally, as was inplied in G een, we hold that stock option
pl ans such as those involved in Geen and in the case before us
constitute “deferred conpensation” plans wi thin the neaning of FL
8-204(b) (1) and 8-205(b).

We have since distinguished the stock option property rights

in Geen and Klingenberg fromnere pre-enptive rights, or rights

-12 -



of first refusal, to purchase stock. Ross v. Ross, 90 Md. App

176, 183 (1992). In Ross, we noted that, unlike stock options
that are irrevocable offers to sell stock in the future, pre-
enptive rights are a “nmere possibility or expectancy, contingent
upon specified but uncertain triggering events.” 1d. The reason
stock options are property interests is precisely because the
triggering events are certain. If the spouse works until the
triggering date, the right to purchase is irrevocable. 1In
contrast, pre-enptive rights may never vest, regardl ess of the
enpl oyee’ s efforts.

As indicated above, Geen is controlling with respect to the
i ssue under discussion. W also note, however, that courts in
other jurisdictions have frequently held that stock options, even
if unvested, constitute property, and at |east sone portion of

such options, if acquired during marriage, constitute marital

property. See Borenemann v. Borenemann, 752 A 2d 978, 986 (Conn.

1998); In re Marriage of Frederick, 578 N E 2d 612, 618 (IlIl. C.

App. 1991); Baccanti v. Mrton, 752 N E 2d 718, 727 (Mass. 2001);

Davi dson v. Davidson, 578 N.W2d 848, 854-55 (Neb. 1998);

Salstromv. Salstrom 404 N.W 2d 848, 850 (M nn. App. 1987);

Fisher v. Fisher, 769 A 2d 1165, 1169 (Pa. 2001) (“W have

I ndependently researched the decisions of our sister states which
have decided the issue . . . they are unaninous, or nearly so, in

treating unvested stock options identically with unvested
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pensions . . . . W therefore conclude that . . . stock options
earned during [the] marriage prior to separation be considered to

be marital assets.”); Chen v. Chen, 416 N.W2d 661, 663 (Wsc.

Ct. App. 1987) (“A stock option contract, |ike an unvested
pension, is not a nere gratuity, but an enforceable contract
right. . . . It is an econom c resource, conparable to pensions
and ot her enpl oyee benefits, and thus a form of property.”).
Additionally, the Internal Revenue Service (IRS) recognizes
that a property right exists at the tine that the option is
granted. See 26 U.S.C. 88 421-424 (2002). Appellee’s Option
Agreemnment explicitly defines the options as “intended to qualify

as an Incentive Stock Option within the nmeani ng of Section 422 of

the Internal Revenue Code of 1986, as anended.” Section 422 is a
part of Subchapter D. Deferred Conpensation and Title Il1: Stock
Options. 1d. Although the IRS excludes certain incone fromthe

exercise of stock options, it recognizes that the initial grant
of the option is a property interest. [1d. Thus, inline with
the majority of other states, and consistent with federal tax
treatment, we reiterate the holding in G een that unexercised and
unvested stock options can constitute marital property.
What portion is marital property?

W are not finished with step one, however, because a

determ nation that stock options are marital property under FL

section 8-203 is only part of the required analysis. Wile an
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enpl oyee may acquire a stock option during marriage, all of the
benefit, i.e., profit, realized fromthe option will not
necessarily be marital property. The non-enpl oyee spouse is
entitled to an equitable share of only the marital portion of a
stock option. Geen did not discuss this issue, but in holding

t hat unvested stock options can constitute marital property, we
anal ogi zed to pension plans. Simlarly, it is appropriate to
anal ogi ze to pension plans to determne the marital portion of an
unvested stock option.

In a typical situation, assunming that the option is acquired
during the marriage, part of the time the enpl oyee spouse needs
to work in order for an option right to vest will occur during
the marriage. |[If the option has not yet vested at the tine of
trial, the enpl oyee spouse will need to continue to work after
di ssolution of the marriage to reach the required | ength of
service to trigger the vesting. The conbination of tinme and
events, during and after narriage, determ nes whether a specific
option right has vest ed.

We conclude that the marital portion of unvested stock
options can be determ ned by application of a coverture

fraction,® just as coverture fractions have been approved for

W indicated as much, via dicta, in Chimes v. Mchael, 131
Md. App. 271,276 n.1 (“the non-vested options will be subject to
the sane [equitable] division but only after application of a
coverture fraction simlar to the ‘Bangs forrmula used for
(conti nued. . .)
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pensi on assets. See Bangs v. Bangs, 59 Md. App. 350 (1984). In

Bangs, we approved the circuit court’s use of the foll ow ng
coverture fraction to deternmine the nmarital portion of pension
assets: tine married divided by total years of enploynent
credited toward retirenent.* 1d. at 356. W reasoned that the
court did not err in using this fraction because it separated
fromthe total benefits earned during enploynent the portion that
could be traced to the tine the couple was married. 1d. Because
Maryl and foll ows the “source of funds” theory to determ ne which
property is marital, a court nust determ ne when each piece of
property is acquired. |1d. at 363; FL 8 8-201(e). The “source of
funds” theory requires that “‘acquisition’ nust not arbitrarily
and finally be fixed on the date that a | egal obligation to
purchase is created. Rather, ‘acquisition’” should be recognized

as the on-goi ng process of naking paynment for acquired

property.’” Bangs, 59 Ml. App. at 363 (quoting Tibbetts v.
Ti bbetts, 406 A 2d 70, 77 (Me. 1979), as cited by Harper v.
Har per, 294 Ml. 54, 74 (1982)).

The marital portion of property should be determ ned by a

3(...continued)
pensi on assets.”)

“The circuit court’s total fornula was %2 X (Tine Married =+
Total Years of Enploynent). Bangs, 59 M. App. at 356. The “¥
(or other division determned by the circuit court) represents
the distribution that takes place in Step Three. The coverture
fraction is the part in parenthesis.
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trial court in the first instance. It is inportant to note that
the formul a approved in Bangs was approved with respect to the
facts in that case, but the sane formula is not necessarily
applicable to all pension, retirenment, profit sharing, or
deferred conpensation assets. The Bangs formula, or a variation
t hereof, has frequently been used for pension plans when the
pensi on benefit is earned throughout the term of enploynent.

The stock option in this case differs fromthe typical
pension plan in that the asset, the right to purchase, is earned
on a specific vesting date. Moreover, continued enploynment after
t hat date does not determ ne the value of the asset; its value is
determ ned by other factors. On remand, the circuit court wll
have to determne the marital portion of the unvested part of the
First Option. Generally, the marital portion of the benefit from
an unvested option nay be determ ned by conparing (a) the anount
of tinme that the enpl oyee spouse was enpl oyed, during the
marri age and after acquisition of the option, to (b) the anount
of time that the enpl oyee spouse was enpl oyed, beginning with the
date of acquisition of the option and ending with the date that
the benefit was earned, i.e., vested.

Whi |l e the net hodol ogy for determning the marital portion of
an unvested stock option may vary and will be deternmi ned by a
trial court in the first instance, the followi ng fraction may be

a useful guide.
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Term of employment after grant of option and during marriage

Term of employment after grant of option until date of vesting

In the case before us, the option was granted on Decenber 12,
1999. The parties were divorced on July 30, 2001. Wth respect
to the First Option, the first 25% was conceded to be nmarital
property prior to trial. The second 25%is also nmarital
property, however, because it vested prior to the divorce decree.
The date of divorce is the applicable date for the determ nation

of marital property. Wllianms v. Wllians, 71 Ml. App. 22, 34

(1987).

Applying the coverture fraction described above to the third
25% the calculation is as follows. The nunerator is
approximately 1.5 years (Decenber 12, 1999 to July 30, 2001).

The denonminator is approximtely 2.5 years. Consequently,
approximately 3/5 or 60% (of the third 25% of the First Option)
constitutes marital property. Simlarly, if we applied the
fraction to the fourth 25% approximtely 3/7 or 43% constitutes
marital property.

For purposes of conputing the marital portion, we have used
the date of vesting as opposed to the date the benefit becones
real i zabl e because the right is earned the day the option vests.
Conti nued enpl oynent does not create the asset or directly affect
Its value. Because nost pension plan assets are earned over the

entire termof enploynent, the Bangs coverture fraction is
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appropriate with respect to such assets.

Determning, in step one, the length of time during which
t he asset was acquired should not be confused with the question
of when a benefit becones realizable under step three of the
marital property process. For purposes of steps two and three in
the marital property process, a court need not determ ne,
factually, if the distribution will ever occur, or if so, when it
will occur.

Treating unvested pension plans and unvested stock options
simlarly and determining the marital portion of the benefit is
consistent wwth the lawin certain other states. See, e.q.,

Baccanti v. Mrton, 752 N E 2d 718 (Mass. 2001); Salstromuv.

Salstrom 404 N.W2d 848 (M nn. App. 1987); DeJdesus v. DeJdesus,

687 N. E. 2d 1319 (N. Y. 1997); and Fisher v. Fisher, supra.

The use of a fornmula to determne the marital portion of
such assets, sonetines referred to as a “tine-rule” formula, see

In re marriage of Hug, 201 Calif. Rept. 676, 679 (Ct. App. 1984),

has been approved in several states. Fornulas sinmlar to the one

we suggest herein have been utilized. See, e.qg., Baccanti,

supra; Davidson v. Davidson, supra; Salstromyv. Salstrom supra;

DeJesus v. DelJdesus, supra; Fisher v. Fisher, supra; Chen v. Chen

416 N.W2d 661 (Wsc. C. App. 1987); and In re Marri age of

Mller, 915 P.2d 1314 (Colo. 1996); see also 46 A L.R 4" 640
(1986). Wen conparing states’ laws in this area, however, one

nmust be careful to determ ne whether a particular state’s lawis
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consistent wwth the general principles that are a part of
Maryl and | aw.

Step Two: Valuing the Marital Property

Met hods of valuation and distribution of marital property
vary greatly. At comon |law, Maryland divorce courts had no
power to transfer property. The power now exists, however, with
respect to the categories of assets contained in FL 8-204(b) (1)
and FL 8-205(b). W have already determ ned that the unvested
stock option in this case falls within one of those categories.
Wth respect to such assets, present value can be determ ned or
t he asset can be distributed on an if, as, and when basis.
Deering, 292 Mi. 115 (1981).

Wth respect to present value, as we described in Geen,
“under the second of the three step process for the determ nation
of a nonetary award in adjustnent of this marital property, the
court nmust attach a value to options as of the date of the

decree.” 1d. at 138 (citing Nisos v. Nisos, 60 M. App. 368,

381-85 (1984)). Despite the fact that an unvested option has no
current nonetary value, “it is nonethel ess an econon c resource,
conparabl e to pension benefits, to which a value can be
attributed.” I1d. at 137. |In Deering, 292 MiI. at 130, the Court
of Appeal s noted that present valuation of the future proceeds of
deferred conpensation can be obtained either by valuing the

husband’ s contri butions or the total worth as of the date of
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trial.® “Under [either present-valuation] approach, the benefits
payable in the future would have to be discounted for interest in
the future, for nortality ... and for vesting.” 1d. at 130

(quoting Blooner v. Blooner, 267 N.W2d 235, 238 (Wsc. 1978));

see also 46 AAL.R 4th 640 § 6 (1986).

The nmethods that attenpt to assign a present value to future
conpensation are inherently speculative. W noted in Geen that
ot her ways to value the stock “tak[e] into consideration the
mar ket val ue of shares of . . . stock as of the tinme of that
decree, and the cost to the appell ee of exercising the options.”
Id. at 137-38. This is also known as the “conparabl e market”
approach because it takes into consideration publicly traded

stock fromthe sanme conpany. See Banning v. Banning, 1996 Ohio

App. LEXI'S 2693, *16 (1996); In Re Marriage of Frederick, 578

N.E.2d 612 (I11. App. 1991); see also 46 A.L.R 4th 689 (1986).
The difficulty of establishing a present value and the fact that
the options thenselves are usually not divisible or transferable
make the if, as and when approach desirable.

Because a stock option plan is a type of deferred
conpensation, a court need not determne value if distributionis

to occur on an if, as, and when basis. FL § 8-204(b)(1). W

*The statute at issue in Deering was Mil. Code (1983), Cs. &
Jud. Proc. 8§ 3-6A-05, which was repeal ed by Acts 1984, ch. 296, 8§
1, effective October 1, 1984. The relevant contents of Subtitle
6A Property Disposition in Divorce and Annul nent is now contai ned
in Ml. Code (1999 Repl. Vol., 2001 Supp.), Fam Law § 8-201 -
213.
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stated in Geen that the if, as, and when net hod of val uation

“has proven to be a workable nmethod for the allocation of

unmat ured pensions... and, we believe, is equally effective in
the allocation of stock options.” 1d. at 138 (citing Deering,

292 Md. at 129).

We repeat, however, that a determ nation of the nethod to use
is for the trial court, subject to review on appeal. In Geen, we
noted that even if the parties do not agree on a val uation
nmet hod, the trial court is free to adopt the if, as, and when
approach for “the unexercised options, including the .
mat ured options as well as the . . . unmatured options.” G een,
64 Md. App. at 137. The if, as, and when nethod satisfies the
val uation step of the anal ysis.

In the case before us, the circuit court did not need to
choose a nethod of val uation because the parties agreed to the
if, as, and when nmethod. Thus, the circuit court erred in
stating that, because a dollar value could not be affixed to the
First Option at the time of trial, the First Option was not
marital property.

Step Three: Distributing the Marital Property

The final step requires the trial court to equitably
distribute all marital property. FL 8-205(a). As we descri bed
in Geen, “the court may, then, pursuant to the third step of the
process, determ ne a percentage by which the profits should be

divided if, as and when the options are exercised.” Geen, 64
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Ml. at 138. This should not be confused with the fornula,
sonetinmes appropriate in step one, to determne the narital
portion of a benefit. Unlike that mathenmatical conputation, step
three requires the court to consider a host of factors in
determining howto fairly divide all of the marital property. FL
8-205(b). These factors include “how and when . . . [an]

interest in the pension, retirenent, profit sharing, or deferred
conpensation plan, was acquired, including the effort expended by
each party.” FL 8-205(b)(8).

Once the court determ nes how nmuch of the marital asset each
spouse should receive, it nust order the distribution. The
circuit court can “grant a nonetary award” as permtted under 8-
205(a) for “an adjustnent of the equities and rights of the
parties concerning marital property,” FL 8-205(a), or pursuant to
FL 8-205(a), the court can “transfer ownership of an interest in
a pension, retirenment, profit sharing, or deferred conpensation
plan from1 party to either or both parties.” Both approaches
are valid under 8-205(a), which “gives the circuit court the
discretion to transfer an interest in a deferred conpensation

pl an, but does not require it to do so.” Klingenberg, 342 M. at

329.

A direct division or immediate transfer of ownership of an
unvested stock option often will present difficulties simlar to
t hose encountered with pension assets. It is for this reason

that we suggested in Geen that the if, as, and when approach may
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be appropriate. Mny stock option plans grant the enpl oyee the
right to obtain shares only at certain times and restrict the
transfer of the shares. 1In the case before us, for exanple,
appel l ee signed a letter of understanding (Exhibit B to the
Option Agreenent), which stated that the stock was not registered
with the Securities and Exchange Conmmission. In addition to this
restriction, appellee was required to disclose to his enpl oyer
the terns of any potential third-party sale and allow the
enpl oyer to exercise its right of first refusal or, if not
exercised, offer the stock to non-selling sharehol ders.
(Shar ehol ders Agreenent, Exhibit Cto the Option Agreenent).
Consequently, whether all or a portion of a stock option can be
re-titled at the tine of divorce will be affected by the terns of
any and all applicabl e agreenents.
| f the ownership interest is transferred under the “if, as

and when” nethod, the applicable enploynment agreenents wl |
affect if and when the benefit is realized. The option agreenent
in Geen prohibited the transfer of ownership of the option. W
st at ed:

The court nay not adopt an approach to the

equi tabl e adj ustnment of that property which woul d

operate to conpel the appellee to exercise his

options, since to do so would in effect deprive

hi m of the essence of his property interest, i.e.,

the right to make a choi ce regarding the exercise

of the options.

G een, 64 Md. App. at 137.

In step one of the marital property process, for use in
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determining the marital portion of the unvested portion of the
First Option, we suggested the use of a fornula tied to the date
of vesting. Under step three, utilizing the if, as, and when

nmet hod, the “if” will not be factually determ ned until the
benefit is realizable (vested), and the “when” will not occur if
the option is not exercised. The benefit subject to
distribution, as we stated in G een and repeated earlier in this
opinion, is the profit, i.e., the difference between (a) the

val ue when realizable and (b) the cost, normally the option price
and any costs associated with exercise of the option.

In the case before us, as we nentioned, the circuit court
does not have to address step two. Neither does it have to
address step three. It nust determ ne what portion of the First
Option is marital property as part of step one. The parties have
agreed that the marital portion will be distributed on an if, as,
and when basis. This satisfies step two, and no valuation is
required. Wth respect to step three, the parties have agreed
that the marital portion will be distributed equally between the
parties. Consequently, one-half of the marital portion of the
First Option benefit will be distributed to appellant on an if,
as and when basi s.

In addition to the ternms of all applicable enpl oynent
agreenents, the nature and type of plan that cones within the
categories contained in FL 8-205(b) and the |l aw applicable to

each situation will determne the nature of the order required to
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effect a transfer of an ownership interest in an FL 8-205(b)
asset. In this case, on remand, the parties should assist the

court in fashioning an appropriate order.

(2)

Appel l ant contends that the circuit court erred because it
made no findings with respect to the increase in the parties’

i ncones after the consent order in October 2000; did not
articulate any reasons for the court’s decision not to increase
child support; and failed to address whether it should be
retroactive. Appel l ant asserts, and it is not contradicted by
appel | ee, that the conbined i ncones of the parties are above
gui del i nes; the highest guideline amount of child support would
be $985 per nonth; and the figure extrapolated fromthe

gui del i nes woul d be approxi mately $1,200 per nonth. Appell ant
argues that the court did not have discretion to award | ess than
t he maxi mum under the guidelines ($985), and that the paynents
shoul d have been retroactive because, pursuant to agreenent of
the parties, appellee paid virtually no child support for the
period prior to the consent order in October and | ess than he
shoul d have been paying after that.

Wth respect to these issues, the transcript of the trial
reveals the following. The issue that received the nost
attention was alinmony. At the conclusion of evidence,
appel l ant’ s counsel stated that alinony and child support were
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related and the court could not determ ne one w thout determ ning
the other. Appellant’s counsel also stated that the conbi ned
i ncomes of the parties exceeded the guidelines, and the court had
di scretion to set the anount. Appellant’s counsel did not ask
for a particular anmount and did not ask that it be retroactive.
The court, in its oral statenents, clearly considered alinony and
child support together, and after awarding alinony, stated that
it saw no reason to go above the figure of $952 per nonth in
child support, as previously agreed by the parties in the consent
or der.

In this case, the $952 per nonth support obligation is $33
| oner than the maxi mum gui deline amount of $985. FL § 12-204
states that “if the conbi ned adjusted actual incone exceeds the
hi ghest | evel specified in the schedule in subsection (e) of this
section, the court may use its discretion in setting the anount
of child support.” FL § 12-204(d).

I n Voishan v. Palma, 327 M. 318, 331-332 (1992), the Court

of Appeal s acknow edged that “the guidelines do establish a
rebuttabl e presunption that the maxi num support award under the
schedul e is the m ni mum whi ch shoul d be awarded in cases above
the schedule. Beyond this, the trial judge should exam ne the
needs of the child in light of the parents' resources and
determ ne the anmount of support necessary to ensure that the
child s standard of |iving does not suffer because of the

parents' separation.” |In Voishan, a case in which the parents
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i ncones were above gui delines, the husband appeal ed a decision to
i ncrease the amount of his child support. [Id. at 321. The
husband argued that the anobunt of support could not exceed the
maxi mum anount under the guidelines. 1d. at 325. The Court of
Appeal s di sagreed and stated that “[h]ad the |egislature intended
to make the highest award in the schedul e the presunptive basic
support obligation in all cases with conbined nonthly incone over
$10, 000, it would have so stated and woul d not have granted the
trial judge discretion in fixing those awards.” 1d. at 326.

The Court of Appeals in Voishan further explained that the
| egi sl ature specifically declined to set guidelines above a
certain amobunt because “the |egislative judgnment was that at such
hi gh incone levels judicial discretion is better suited than a
fixed formula to inplenment the guidelines' underlying principle
that a child s standard of living should be altered as little as
possi bl e by the dissolution of the famly." 1d. at 328 (citing
Attorney Ceneral of Maryland’'s Amicus Curiae brief). The Court
of Appeals stated that “[e] xtrapolation fromthe schedul e nay act
as a ‘guide,’” but the judge may al so exercise his or her own
I ndependent discretion.” 1d. at 329.

In the case before us, the child support guidelines were not
appl i cabl e. Consequently, the amount of child support rested in
t he sound discretion of the trial court. Additionally, the
determ nation as to whether child support should be retroactive

rests in the sound discretion of the trial court. See Dunlap V.
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Fi orenza, 128 Ml. App. 357, 371-72 (1999); Krikstan v. Krikstan,

90 Md. App. 462, 472-73 (1992). Because of the rebuttable
presunption articulated in Voi shan, however, it was incunbent
upon the court to fully explain the reasoning for its decision as
to the anount of child support, because the anmpbunt awarded was
bel ow t he maxi mum support award under the guideli nes.

Because the court did not explain its decision, we vacate

the child support award and remand for further proceedings.

(3)

Appel | ee asserts that appellant, while testifying, reveal ed
t hat she had two bank accounts that had not been previously
di scl osed and that contai ned $8635. Appell ee contends that the
court erred in not including the accounts as marital property,
subj ect to equal distribution in accordance with the agreenent of
the parties.

The circuit court did not nmake any findings with respect to
t hese accounts. The court was advised by the parties that they
had reached agreenments with respect to certain property, and the
parties made no argunents with respect to the accounts in
guestion. There was no evidence with respect to the source of
funds in the accounts except that $3,000 was a gift or |loan from
appel | ee’ s not her and sone of the noney may have cone from
support paynents by appellee. 1t appears that appellee had a
checki ng account that was al so not addressed by the court. 1In
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light of the failure of appellee (1) to present evidence to
establish that the funds were marital property, (2) not excluded
by agreenent (see FL § 8-201(e)(3)(iii)), and (3) to argue his

position to the trial court, we perceive no error.

PORTION OF JUDGMENT PROVIDING “ORDERED,
THAT THE COURT FINDS THAT DEFENDANT'S
UNEXERCISED STOCK OPTIONS IN DESTINY
HEALTH CARE, INC. ARE NOT MARITAL
PROPERTY BECAUSE NO VALUE COULD BE
PROVEN AT THE TIME OF TRIAL” IS VACATED.
PORTION OF JUDGMENT AWARDING CHILD
SUPPORT VACATED. JUDGMENT OTHERWISE
AFFIRMED. CASE REMANDED TO THE CIRCUIT
COURT FOR MONTGOMERY COUNTY FOR FURTHER
PROCEEDINGS CONSISTENT WITH THIS
OPINION. COSTS TO BE DIVIDED EQUALLY
BETWEEN THE PARTIES.
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