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OWENS-ILLINOIS, INC. v. BARBARA HUNTER, PERSONAL REPRESENTATIVE OF
THE ESTATE OF HARRY HUNTER, ET AL., NO. 2215, SEPTEMBER TERM, 2003

OWENS-ILLINOIS, INC. V. GIANOTTI, 148. M. APP. 457
(2002) , SUB. NOM., OWENS-ILLINOIS, INC. V. HARRY COOK
SR., ET. AL., 386 MD. 468 (2005); JOHN CRANE, INC. V.
SCRIBNER, 369 MD. 369 (2002) ; ANCHOR PACKING V. GRIMSHAW,
115 MD. APP. 134 (1997), SUB. NOM. PORTER HAYDEN CO. V.
BULLINGER, 350 MD. 452 (1998); PURSUANT TO THE DECISION
OF THE COURT OF APPEALS IN OWENS-ILLINOIS, INC. V. HARRY
COOK SR., ET. AL., THE LOWER COURT PROPERLY DETERMINED
THAT, WHERE A LOSS OF CONSORTIUM IS NOT A SEPARATE ACTION
FOR INJURY TO THE MARRIAGE ENTITY AND THE PERSONAL INJURY
CAUSE OF ACTION, FROM WHICH IT DERIVES, IS NOT ITSELF
SUBJECT TO THE CAP STATUTE (MD. CODE ANNO., CTS. & JUD.
PROC. ART., § 11-108), NEITHER CAN A CAP BE IMPOSED ON
NON-ECONOMIC DAMAGES IN A LOSS OF CONSORTIUM CLAIM.
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In the Circuit Court for Baltinore City, Harry Hunter and his
wi fe Barbara Hunter sued Omens-Illinois, Inc., alleging that the
conpany was responsible for M. Hunter’s devel opnent  of
nmesot hel i oma after he was exposed to asbestos alnost fifty years
earlier. M. Hunter died two nonths after his conplaint was
filed.? After the jury awarded the plaintiffs a multi-mllion
dollar verdict, the trial court granted Onens-Illinois’ s notions
for remttitur and to apply Maryland’ s statutory cap on noneconom ¢
damages to the wongful death danages award.

Onens-111inois noted this appeal and presents three questions
for our review, which we have rephrased:

l. Did the circuit court err in concluding that the

Hunters produced sufficient evidence to prove M.

Hunter’s exposure to Onens-IlI1linois’s asbestos product?

1. Did the circuit court err in concluding that,

because the Hunters’ |oss of consortium claim arose

before the enactnent of Maryland’ s nonecononi ¢ damages

cap, the cap did not apply to their loss of consortium

cl ai n?

1. Didthe circuit court err in concluding that the

Hunters’ |oss of consortium claim was not barred as a

matter of |aw because M. Hunter had been exposed to

asbestos before the Hunters married?
Ms. Hunter noted a cross-appeal, and presents the follow ng two
questions, which we al so rephrase:

YA Did the «circuit court err in granting

Onens-Illinois’s nmotion for remttitur of the |oss of

consortium damages?

V. Didthecircuit court err in applying the noneconom c
darmages cap to the wongful death count?

'Hence, we refer only to Ms. Hunter in this appeal, as she is both a party in her own right,
and as the personal representative of Mr. Hunter’s estate.



We conclude that the circuit court did not err in any of these

respects. Therefore, we shall affirmthe judgnent.

FACTUAL BACKGROUND

This case began alnost fifty years ago at the United States
Coast CGuard’s shipyard (the Yard) located at Curtis Bay, in south
Baltinmore, Maryland. FromJuly 23 to Septenber 10, 1956, between
his junior and senior years of college, M. Hunter worked as an
el ectrician’s hel per at the Yard for a total of thirty-three days.
Before his death, M. Hunter testified by videotape that mlitary
ships were refurbished at the Yard when he worked there. The
plaintiffs alleged that, while working at the Yard, M. Hunter was
exposed to asbestos dust from Kaylo, a pipe-covering product
manuf actured by Owens-111inois. Shortly after his work at the
Yard, the Hunters married in 1960. Hi s mesothelioma was not
di agnosed until 2001, the year he died.

At trial, only one witness testified that M. Hunter was
exposed to asbestos at the Yard. WIIliam Edwards worked at the
Yard as one of the electricians to whom hel pers were assigned.
Based on a photograph provided by the Hunters’ counsel, Edwards
testified that he recognized M. Hunter by face, but not by nane.
Edwards al so testified that, although M. Hunter never worked as
hi s hel per, he renenbered seeing M. Hunter working at the Yard in

t he 1950s.



Edwards was 79 years old when he testified. He had trouble
renenbering the exact nanme of Owmens-Illinois’s product, but he
testified that he saw t he nane on boxes of the product. He called
t he pi pe-covering “Kayo,” but its proper nanme was Kaylo. Regarding

M. Hunter’s exposure to asbestos dust from Kaylo, Edwards

testified:

[Plaintiffs’

counsel ]: [When this pipe covering was cut, what,
if anything, did you see in the air?

[ Edwar ds] : Oh, a lot of —a lot of stuff flying
ar ound.

[Plaintiffs’

counsel |: And how long a period of tinme was the
gentleman in the — do you recall the
gentleman in the picture being at the
Coast Cuard Yard in the md ‘50s?

[ Edwar ds] : Vell, | don’'t think he was there |ong
sonething like three or four nonths at
t he nost.

[Plaintiffs’

counsel ]: Ckay. And how often woul d you see himin
the dust from the Kayo you have
descri bed?

[ Def ense

counsel ]: bj ect i on.

THE COURT: Overrul ed.

[ Edwar ds] : | would say it was quite often.

[Plaintiffs’

counsel ]: What type of ventilation was there in the
ship, sir?

[ Edwar ds] : Vell, we had the ventilation off on the
shi p.

[Plaintiffs’



counsel ]: The ventilation was off?

[ Edwar ds] : Yes.

[Plaintiffs’

counsel |: Ckay.

[ Edwar ds] : Sonetines it would be on, too. And
whenever it was on, it [blew it all
over.

[Plaintiffs’

counsel ]: What woul d bl ow all over?

[ Edwar ds] : [ The] asbestos.

[Plaintiffs’

counsel ]: kay, and from your observation, where

woul d the asbestos dust go fromthe Kayo
product you descri bed?

[ Edwar ds] : Ri ght on the deck, lie right on the deck,
right on the people.

[Plaintiffs’

counsel ]: And how often did you see the .
gentl eman in the picture around the dust
fromthe Kayo?

[ Def ense

counsel ]: (bj ection. He al ready answered.

[ Edwar ds] : Whenever —

THE COURT: Just a minute. Sustained.

[Plaintiffs’

counsel ]: | apologize if |I already asked that.

Additionally, M. Hunter, who was dating M. Hunter at the
tinme, testified that she renenbered M. Hunter |eaving work at the
Yard with his clothes covered in “a whitish gray dust.” She added
that the dust also accunulated in M. Hunter’s car.

The jury found Omens-I11llinois |iable for M. Hunter’s asbestos



exposure. In M. Hunter’s survival action, his estate was awarded
$10, 000 i n noneconom ¢ damages for his personal injury, as well as
conpensat ory danmages of $5, 000 for househol d services, and nedi cal
and funeral expenses of $57,503.43. The Hunters were awarded $2
mllion in nonecononm ¢ damages for their | oss of consortiumclaim
Ms. Hunter was awarded $4.3 million in nonecononic danmages, and a
total of $81,529 in conpensatory danmages, for M. Hunter’s w ongful
deat h.

In addition to Ownens-Illinois’s notion for judgnent
notw t hst andi ng the verdict, which was denied, the conpany sought
remttitur of the $2 mllion | oss of consortiumdanmages. The tri al
judge found a gross disparity between the damages awarded for M.
Hunter’'s personal injury in the survival action and the damages
awarded to the couple for loss of consortium On that basis, the

judge granted the notion for remttitur, requiring the plaintiffs

to agree toremt $1 mllion of the | oss of consortiumdanages, or
to face a new trial. The plaintiffs agreed to the remttitur
Thereafter, Oaens-1l1linois noted this appeal, and Ms. Hunter noted

her cross-appeal .

LEGAL ANALYSIS

We first reviewthe circuit court’s denial of Ovens-Illinois’'s
notion for judgnment notw thstanding the verdict, filed under

Maryl and Rule 2-532. In reviewng the court’s decision, “we nust



view the evidence and the reasonable inferences therefromin the
light nost favorable to” the Hunters, and “[i]f there is any
| egal Iy rel evant and conpet ent evi dence, however slight, fromwhich
a rational mnd could infer a fact in issue, then we nust affirm
the jury’s verdict on that issue.” Owens-Corning v. Walatka, 125
Md. App. 313, 342 (1999), overruled on other grounds by John Crane,

Inc. v. Scribner, 369 Md. 369, 383-90 (2002).

I

Onens-Illinois first argues that the Hunters failed to satisfy
their burden, under Eagle-Picher Industries, Inc. v. Balbos, 326
Md. 179 (1992), of proving that Owens-lllinois substantially
contributed to M. Hunter’'s death by showing that he had been
subjected to a sufficient |evel of asbestos exposure. Under the
anal ytical framework described in Balbos, M. Hunter is considered
a “bystander,” because he was an electrician working in the
vicinity of asbestos workers, but he was not directly working with
asbestos. 1d. at 210. Balbos set the bystander standard of proof
as foll ows:

Whet her the exposure of any given bystander to any

particul ar supplier’s product will be legally sufficient

to permt a finding of substantial-factor causation is

fact specific to each case. The finding involves the

interrelationship between the use of a defendant’s

product at the workplace and the activities of the
plaintiff at the workplace. This requires an
understanding of the physical characteristics of the

wor kpl ace and of the rel ationship between the activities
of the direct users of the product and the bystander
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plaintiff. Wthin that context, the factors to be

evaluated include the nature of the product, the

frequency of its use, the proximty, in distance and in
time, of a plaintiff to the use of a product, and the
regularity of the exposure of that plaintiff to the use

of that product. In addition, trial courts nust consi der

the evidence presented as to nedical causation of the

plaintiff’s particul ar disease.

Id. at 210-11 (citations and quotation marks omtted). This has
beconme known as the “frequent, proximate, and regul ar” standard, or
sinply the Balbos standard. See also Georgia-Pacific Corp. V.
Pransky, 369 M. 360 (2002) (applying Balbos to an asbestos
byst ander); Owens-Corning Fiberglas Corp. v. Garrett, 343 Ml. 500,
526-30 (1996) (sane).

Ownens-111linois’s argunent, nore specifically stated, is that
while Edwards testified that M. Hunter was exposed “quite often”
t o asbestos dust, when Edwards’ testinony is considered as a whol e,
it is so fraught wth inpossibilities and irreconcilable
i nconsi stenci es that, under the Court of Appeals’ holdings in York
Motor Express Co. v. State ex rel. Hawk, 195 Ml. 525, 534 (1950),
and Kucharczyk v. State, 235 MI. 334 (1964), his testinony was
devoi d of any probative value. Owens-Illinois asserts that because
the Hunters’ “entire case depends on [Edwards’s] testinony,” once
that testinony is discredited, their case fails.

The operative principle in York Motor Express 1S
unconplicated: “[T]he court should disregard any testinony that
attenpts to establish sonet hing physically i npossi ble within common

know edge and experience, or sonething contrary to indisputable
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scientific principles or laws of nature within the court’s judicial
know edge.” 195 MJ. at 534. Kucharczyk i S somewhat nore conpl ex.

In Kucharczyk, a nentally retarded sixteen-year-old boy
testified at trial that the defendant attenpted to rape him |In
the course of his testinony, however, the boy also testified that
the man did not try to rape him The two versions of his testinony
were irreconcilably inconsistent on issues central to the case.
Kucharczyk was convicted of assault and battery and argued on
appeal that the -evidence was insufficient to sustain his
conviction. The Court of Appeals agreed, reasoning:

[T] he testinony of the prosecuting wtness, who was the

only person that testified as to any overt act on the

part of the appellant, was so contradictory that it

| acked probative force and was thus insufficient to

support a finding beyond a reasonabl e doubt of the facts

required to be proven. On direct exam nation the boy
twce testified that nothing happened in the public

| avatory after the appellant gave him two drinks. On

cross exam nation, he testified that nothing happened in

the garage. Thus there were unqualified statenents by

the prosecuting witness that the crinme for which the

appel | ant was convi cted never in fact occurred.
Id. at 337-38.

The Court then restated what has becone known as the
Kucharczyk doctrine: “Wen a witness says in one breath that a
thing is so, and in the next breath that it is not so, his
testinmony is too inconclusive, contradictory, and uncertain, to be
the basis of a legal conclusion.” 1d. at 338 (quoting Slacum v.
Jolley, 153 Md. 343, 351 (1927), overruled on other grounds by
Harris v. Bd. of Educ. of Howard County, 375 Ml. 21 (2003)); see
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also, e.g., U.S. Fid. & Guar. Co. v. Cont’1 Baking Co., 172 M. 24,
32-34 (1937).

Judge Moylan, witing for this Court in the context of a
crimnal case, exhaustively discussed the scope of the Kucharczyk
doctrine in Bailey v. State, 16 Md. App. 83 (1972). W quote here,
with citations omtted, the conclusions fromhis analysis:

Despite the limted utility of the doctrine, the |life of
Kucharczyk has been amazing for the nunber of occasions
on which and the nunber of situations in which it has
been invoked in vain. Kucharczyk does not apply sinply
because a witness’s trial testinony is contradicted by
ot her statenents which the witness has gi ven out of court
or, indeed, in sonme other trial. Nor does Kucharczyk
apply where a wtness’'s trial testinony contradicts
itself as to mnor or peripheral details but not as to
the core issues of the very occurrence of the corpus
delicti or of the crimnal agency of the defendant. Nor
does Kucharczyk apply where the testinony of a witness is
equi vocal , doubtful and enigmatical as to surrounding

detail. Nor does Kucharczyk apply where a witness is
forgetful as to even nmjor details or testifies as to
what rmay seem i nprobabl e conduct. Nor does Kucharczyk

apply where a witness is initially hesitant about giving
i ncul patory testinony but subsequently does incul pate a
def endant . Nor does Kucharczyk apply where a w tness
appears initially to have contradi cted hinsel f but |ater
explains or resolves the apparent contradiction. Nor
does Kucharczyk apply where a State’s wtness is
contradicted by other State’ s wtnesses. Nor does
Kucharczyk apply where a State’s witness is contradicted
by def ense wi tnesses. Nor does Kucharczyk apply where a
W t ness does contradi ct hinself upon a critical issue but
where there is independent corroboration of the
i ncul patory version. In each of those situations, our
system of jurisprudence places reliance in the fact
finder to take contradictions or equivocations properly
into account and then to nmke informed judgnent in
assessing a witness's credibility and in weighing that
Wi tness’'s testinony. Even in a pure Kucharczyk
situation, the ultinate resolution is solely in terns of
nmeasuring the | egal sufficiency of the State’s total case
and not in terns of the exclusion of the contradictory
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W tness’ s testinony.
Id. at 95-97.

More recently, the Court of Appeals has suggested that,
what ever continuing vitality the Kucharczyk doctrine may have in
crimnal cases, it seens to be far less applicable in civil cases
because t he | ower standards of proof could tolerate | ess consi stent
testinony. Pittman v. Atl. Realty Co., 359 Ml. 513, 547 (2000);
see also Lynn McLain, Maryland Evidence 8 104:1 at 135-36 (2001).
Nevert hel ess, the Kucharczyk doctrine is the slender reed upon
whi ch the substance of Owens-IIllinois’ s argunent relies.

Onens-1llinois’s first argunent under York Motor Express 1S
that M. Hunter “could not possibly have worked on 44-foot sea and
rescue craft when production of these boats did not begin unti
1963.” Qoviously, this is nmerely a conflict in the evidence, not
a physical inpossibility within common know edge and experi ence, or
sonet hing contrary to i ndi sputabl e scientific principles or | aws of
nature within the court’s judicial know edge, under York Motor
Express. Omens-1llinois adds that “Edwards coul d not possibly have
seen M. Hunter around other trades in the engi ne roons of the [44-

foot-1ong boats] because those boats did not have engine roons

| arge enough to house multiple trades.” This is nmerely another
conflict in the evidence, not a physical or scientific
i mpossibility.

Ownens-111inois al so argues that Edwards coul d not have seen or
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wor ked around M. Hunter in 1956 because “Edwards testified that,
in 1956, he worked the second (or 3-11) shift,” while M. Hunter
“worked the first (or 7-3) shift.” As Ms. Hunter points out,
however, Edwards actually testified that he did not exclusively
work the second shift throughout his career; when the Yard was
busy, the workers alternated first and second shifts on a weekly
basi s. In any event, Owens-Illinois’s point constitutes yet
anot her conflict in the evidence, not testinony of a physical or
scientific inpossibility under York Motor Express.

Next, Owens-Illlinois concludes that “Edwards could not
possi bly have seen pi pecovering he knew specifically to be Kaylo
used around M. Hunter on any basis, much less on a frequent,
proxi mate, and regul ar basis.” To the contrary, Edwards testified
that he did see M. Hunter in Kaylo asbestos dust “quite often.”
Onens-11linois stresses the inplausibility of Edwards’s testinony,
in light of his concession that M. Hunter never worked as his
hel per, that he never saw boxes of pipe-covering in the ships’
engi ne roons, and that the asbestos products produced by different
manuf acturers were used on all the ships interchangeably. The
conflict, however, serves only to discredit or dimnish the
probative weight to be accorded the evidence, but not render
i nadm ssi bl e Edwards’s testinmony. In sum Owens-I1linois has not
shown any physical or scientific inpossibility in the Hunters

case, as defined under York Motor Express.

- 11 -



Next, under Kucharczyk, Onens-1llinois argues that Edwards’s
testinony contained a fatal contradiction, in that he said he saw
M. Hunter exposed to asbestos dust, but “he did not place M.

Hunter on a specific ship that even had an engi ne rooml arge enough

to house multiple trades.” Owens-Illinois fails to cite to any
part of the record to support this argunent. It appears to have
come fromthe testinony of Omens-111inois’ s expert witness, Captain

Lowel I, who testified, regarding the 44-foot boats bei ng di scussed,
that the boats did “[n]Jot really” have an engine room that one
“could stand up in.” In any event, Edwards’s failure to specify
any particular ship, in conjunction with his assertion that he saw
M. Hunter exposed to asbestos dust, does not anmount to a
contradi ction under Kucharczyk. Cf. Slacum, 153 Ml. at 351 (For
the doctrine to apply, a witness nust testify “that a thing is so”
and that “it is not so.7"). The first statenment does not
necessarily conflict with the second.

Next, Owens-lllinois points out that Edwards “said he never
saw boxes of Kaylo pipecovering in the engine roons of ships.”
Thi s observation is (1) not a contradiction, and (2) does not go to
the central issue of the case: whether M. Hunter was exposed to
Kayl o asbestos dust on a frequent, regular, and proximte basis.
The fact that Edwards may have seen Kayl o boxes only in dunpsters,
and not in engine roons, does not conflict with —and has little

| npact upon — his testinony that he saw M. Hunter exposed to
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asbestos dust “quite often.”

Finally, Omens-1llinois again refers to Edwards’ s concessi on
on cross-exan nation that, because so many different manufacturers’
products were used at the Yard, one could not determ ne “which of
t hose products happened to be on any given ship at a given tine.”
This, Owens-Illinois asserts, irreconcilably conflicts wth
Edwards’s statenment that he saw M. Hunter exposed to Kaylo
asbestos. To adjudge the issue properly, Edwards’s testinony nust

be considered in the context in which the jury heard it:

[ Def ense

counsel ]: [Dlo you renenber telling us at vyour
deposition that you renenbered [another
asbest os pr oduct cal | ed] Mansvi l | e
because that name was really well known?

[ Edwar ds] : Ri ght.

[ Def ense

counsel ]: And t hat was a product that was used
in great quantities down at the
Coast Cuard yard?

[ Edwar ds] : Uh- huh.

[ Def ense

counsel ]: Ckay. And you also told us about a
product —a box that had a rooster
on it. Do you renenber that?

[ Edwar ds] : Ri ght .

[ Def ense

counsel ]: Ckay. And that was a pipe-covering
product ?

[ Edwar ds] : Yes.

[ Def ense

counsel ]: So we have the Kaylo, we have the
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Mansville, we have the Arnstrong,
and we have the box with the rooster

on it?

[ Edwar ds] : Kayl o had the —had the rooster on it.

[ Def ense

counsel ]: Kayl o had the rooster on it. Ckay.

[ Edwar ds] : [1] might be wong, but | amsaying that.

[ Def ense

counsel |: In addition to those four nanes,
were there other pi pe- covering
products wused down at the Coast
Guard yard?

[ Edwar ds] : Not that | renenber.

[ Def ense

counsel ]: Do you renmenber a product namned
Phillip Carey?

[ Edwar ds] : No, | don’t.

[ Def ense

counsel ] : There could have been ot her
products, but you just don't —

[ Edwar ds] : There was a | ot of products we had.

[ Def ense

counsel ]: Okay. And it would be inpossible to
say whi ch of those products happened
to be on any given ship at a given
time?

[ Edwar ds] : No, sir, not at that tine.

As Judge Moyl an wote in Bailey, “Trial testinmony frequently
is replete with contradiction and i nconsi stenci es, maj or and mi nor.
It is. . . at the very core of the common law trial by jury
totrust inits fact finders, after full disclosure to them

to assess the credibility of the witnesses and to wei gh the inpact
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of their testinony.” 16 Md. App. at 93. Owens-Illinois’s argunent
woul d have us, under the auspices of Kucharczyk, deprive the
Hunters of their right to have a jury eval uate and wei gh t he quot ed
testi nony. W hold that Edwards’s testinbny was not so
irreconcilably inconsistent as to render it devoid of any probative
force. Fromthe quoted testinony, the jury could have reasonably
found that, although, as a general proposition, it was inpossible
to determ ne whi ch product was used on which ship on any particul ar
day, Edwards neverthel ess accurately testified that he saw M.
Hunt er exposed to Kaylo dust “quite often.”

Onens-1llinois does not seem to argue (at least, not wth
particularity), in the alternative, that even if Edwards’s
testinmony did not run afoul of York Motor Express and Kucharczyk,
the Hunters’ case still fell short of the Balbos standard. Having
waded t hrough the record in conducting the foregoing analysis, we
add that it appears that the Hunters’ case did conport with Balbos.
Cf. Garrett, 343 MI. at 529; Garlock, Inc. v. Gallagher, 149 M.
App. 189, 210-211 (holding that the “evidence, even if anem c, was

worthy of jury consideration”), cert. denied, 374 Md. 359 (2003).



II

Onens-Illinois contends that the trial judge erred in
rejecting its argunent that “a |oss of consortium clai m does not
arise until the marriage is negatively inpacted.” The conpany
reasons that Maryland s statutory cap on noneconom c danages must
apply to the Hunters’ |oss of consortium danages because their
marriage was negatively inpacted only after the effective date of
t he cap.

To be sure, as a result of recent pronouncenents by the Court
of Appeals,? we could sunmarily dispose of this contention in a
paragraph or two. These recent decisions of the Court of Appeals,
however, are the products of a decade-l ong, arduous and contenti ous
history of litigation during which this Court and the Court of
Appeals have resisted the tenptation to inpinge upon the
| egi sl ative prerogative in formulating a resolution of the issues
regarding the application of the cap statute to clains of |oss of
consortium and the underlying latent injury disease. Adoption of
t he approach advocated by Owens-TIllinois would have fostered ease
and consi stency in determ ning when a cause of action “arises” and
woul d have further avoi ded t he prospect of decisions devol vi ng upon

a “battle of the experts.” Adoption of this approach, however

Oowens-Illinois Inc. v. Cook, 386 M. 468 (2005) and Crane
v. Scribner, supra.



while attractive for the reasons stated above, woul d have run afou

of the express | anguage of the rel evant statute, thereby abrogating
our mandate to interpret, rather than |egislate. At no point
during the on—going litigation, includingthe nunerous appeal s, has
any party to the proceedings even obliquely suggested that the

term “arises,” was subject to interpretation by Maryland courts.

| ndeed, the express |anguage of the statute, unquestionably,

t hroughout the on-going litigation, has been the proverbial
“elephant in the room” But for the steadfast adherence to our
proper role in our tripartite system it is likely that the

approach vehenently and persistently advocated - even in the npst
recent appearance before the Court of Appeals - nmay very well have
been adopted. The ultimate recent resolution of the twin issues,
i.e., application of the cap statute to clainms for [|oss of
consortium and to the underlying personal injury, represents the
adoption of a m ddl e—ground approach which has, as its principal
benefits, considerations of fairness as to the I oss of consortium
cl ai mand, of paramount inport with respect to the underlying claim
for personal injury, preservation of the integrity of our proper
role, vis a vis, the General Assenbly. W explain.

Maryl and’s cap on noneconom ¢ damages in personal injury or

w ongful death actions is codified at Ml. Code (1998 Repl. Vol.),



Cts. & Jud. Proc. (CJ.), 8 11-108.%® By the ternms of the statute,
if the Hunters’ |loss of consortiumclaim®“arises on or after July
1, 1986,” then the cap applies to their | oss of consortiumdanages;
If their claimarose before that date, the cap does not apply.

In Scribner, 369 M. at 394, the Court of Appeals held, “In

actions for personal injury founded on exposure to asbestos .
[iI]f the last exposure undisputedly was before July 1, 1986,
8§ 11-108(b) (1) does not apply, as a matter of law.” That is, under
t he cap, an asbestos-based personal injury action “arises” at the
time of the plaintiff’s |last exposure to asbestos.

Marri ed coupl es generally have no | oss of consortiumclai mfor
damages derived from personal injuries that pre-dated their
marri age. E.g., Gillespie-Linton v. Miles, 58 M. App. 484, 495
(1984); Paul Mark Sandl er & James K. Archibald, Pleading Causes of

Action in Maryland 8 3.48 (3d ed. 2004). Nevertheless, this Court

Section 11-108(b) states:

(1) In any action for damages for personal injury in which the cause of action
arises on or after July 1, 1986, an award for noneconomic damages may not
exceed $350,000.

(2)(1) Except as [otherwise provided], in any action for damages for personal
injury or wrongful death in which the cause of action arises on or after October 1,
1994, an award for noneconomic damages may not exceed $500,000.

(i1) The limitation on noneconomic damages provided under subparagraph (i) of
this paragraph shall increase by $15,000 on October 1 of each year beginning on
October 1, 1995. The increased amount shall apply to causes of action arising
between October 1 of that year and September 30 of the following year, inclusive.
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has held that, for purposes of applying the statutory cap in
asbestos cases, loss of consortiumclains “arise” at the tine the
personal injury claimarises, even if the injury to the nmarriage
did not actually manifest until after July 1, 1986. Anchor Packing
Co. v. Grimshaw, 115 Md. App. 134, 166-67 (1997), vacated on other
grounds sub nom. by Porter Hayden Co. v. Bullinger, 350 Ml. 452
(1998). Grimshaw has received stringent criticism see M King
HIl, 11l & Katherine D. WIlians, State Laws Limiting Liability
for Noneconomic Damages, 27 U. Balt. L. Rev. 317, 346-48 (1998),

and Omnens-111inois contends Grimshaw was w ongly decided.*

*The legal theory upon which Owens—Illinois bases its argument that the cap statute
should apply to pre—marital loss of consortium latent disease claims is recapitulated in the King
and Williams Article. The following provides the historical backdrop for the present
controversy. Characterizing as the “implicit notion,” our holding in Grimshaw, that loss of
consortium damages constitute merely a part of the harm arising from the spouse’s physical
injuries, Hill and Williams posit that, for purposes of applying the cap statute, the physical injury
constituted the only injury that was applicable to determining when the cause of action arose.
They say, however, that we did not explicitly address the question of whether the injury to the
marital unit and the spouse’s personal injury are one injury or two separate injuries. They further
posit that “the loss of consortium - the ‘loss of society, affection, assistance, and conjugal
fellowship’ does not occur when the first cancer cell forms in the injured spouse’s body, even
though that cancer may be the injury that results in the ultimate death.” The Article, analogizing
the loss of consortium to a cause of action for wrongful death, claims that it would only be
logical to conclude that a cause of action for loss of consortium can only arise when the marital
unit experiences some injury. It is suggested that it is illogical that, under Grimshaw, the
widow’s of action for loss of consortium arose before 1986, even though the couple did not
marry until 1990, and he did not experience any symptoms until 1994. Assailing the Grimshaw
test as unworkable, Hill and Williams posit that a cause of action for loss of consortium, in some
cases, “could be deemed to have occurred even before marriage took place.” Decrying
Grimshaw as having espoused a “development of disease” analysis for which the authors claim
that there seems to be no objective measure, they proposed the adoption of California’s
“discovery of diagnosis” test, adopted in Buttram v. Owens Corning Fiberglass Corp., 941 P.2d.
(Cal., 1997).

In Owens Corning v. Bauman, 125 Md. App. 454, 472-76 (1999), we considered the
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argument of Owings Corning that Maryland courts should follow the Supreme Court of
California, which had adopted the Buttram “discovery of diagnosis” test. We pointed out that the
Buttram decision construed a California statute, California Civil Code, § 1431.2, enacted by
Proposition 51, which provided that a cause of action for damages arising from the latent and
progressive asbestos-related disease mesothelioma has “accrued,” for purposes of determining
whether Proposition 51 can be prospectively applied, if the plaintiff was diagnosed with the
disease for which damages are sought or otherwise discovered his illness or injury prior to
Proposition 51's effective date of June 4, 1968. We emphasized in Bauman that the Buttram
court expressly distinguished the issue before it and before the Court of Appeals in Owens-
Lllinois v. Armstrong (Armstrong II), 326 Md. 107 (1992), explaining, “At issue in Owens-
Illinois was Maryland’s statutory cap on noneconomic damages, which, by its express terms,
was made applicable ‘in any action for damages for personal injury in which the cause of action
arises on or after July 1, 1986.”” 125 Md. App. at 472 (citing Buttram, 941 P.2d at 82). We
further pointed out that the Buttram court had noted that the Maryland Court of Appeals had

reject[ed] [Owens-Illinois’s] argument that the discovery rule, used to establish
accrual in the statute of limitations context in asbestos-related latent injury cases
in [Maryland] . . . should likewise be utilized to determine accrual for purposes of
applying the ... statutory cap, the [Court of Appeals] concluded the statutory cap
did not apply to a preexisting asbestosis condition although it was not diagnosed
until after the statute’s effective date. Id., 66 Cal.Rptr.2d 438, 941 P.2d at 82
(citations omitted).

125 Md. App. at 472.

Distinguishing Maryland Code, C.J. § 11-108(a)(2) from Proposition 51, the Supreme
Court of California observed:

Focusing on the term “arises,” the court applied the rule of statutory
construction that would give that term its ordinary meaning, found that a cause of
action “arises when it first comes into existence,” and therefore determined that
the subclinical harm to the cells and tissues of the lungs caused by the disease
asbestosis during its lengthy latency period was sufficient to establish that a
cause of action had “arisen” within the meaning of the statute's language. . . .
Here, in contrast, Civil Code section 1431.2, enacted by Proposition 51, contains
no similar controlling language. Buttram, 66 Cal.Rptr.2d 438, 941 P.2d at 82
(citations omitted; emphasis added).

Bauman, 125 Md.App. at 473.



W rejected the theory Omvens-I1linois relies uponin Grimshaw
and we reject it again here. |In asbestos exposure cases, |oss of
consortiumcl ai s do not arise at the time of their manifestation,;
they arise at the same time as the personal injury. The trial
judge did not err in concluding that the | oss of consortiumclaim
arose before the injury becanme manifest during the marriage; that
was exactly what we held in Grimshaw.

Onens-11linois characterizes this result as “an outrageous
legal fiction,” but this result has been sanctioned by both
Grimshaw and Gianotti, both of which were reviewed and affirnmed as
to when the loss of consortiumclaimarose in Cook, supra. Prior
to Cook, we had nodified the rule that couples have no |oss of
consortium claim for injuries that pre-dated their marriages in

Owens-Illinois v. Gianotti, 148 M. App. 457, 493 (2002).°

The Buttram court, we said in Bauman, had distinguished the decision of the Court of
Appeals in Armstrong II on the basis that the Armstrong II court had not considered “analogous
policy considerations and purposes to be served in adopting an accrual rule that determines the
applicability of a . . . statutes such as Proposition 51.” We therefore held that, as the Buttram
court itself pointed out, resort to the diagnosis/discovery of actual injury standard, articulated in
its decision, was mandated by the express language of proposition 51. 125 Md. App. at 473-74.
Notwithstanding, as will be discussed, infra, the Court of Appeals has rejected the Grimshaw
approach as “unworkable” inJohn Crane, Inc. v. Scribner, 369 Md. 369 (2002). It also, in the
same decision, rejected the Buttram manifestation- diagnosis/discovery standard because it is
“wholly inconsistent with the language of the [cap] statute.” Scribner, 369 Md. at 390.
Proponents, nonetheless, continue to advocate for the adoption of the manifestation standard in
Maryland.

*The parties to this appeal refer to the Gianotti case as “Owens-Illinois v. Cook,” but that
is not how the case is captioned in the Maryland Appellate Reports.
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In Gianotti, John G anotti was exposed to asbestos while
enpl oyed as a | aborer and ceiling installer between 1956 and 1974.
Approxi mately twel ve years after he was | ast exposed to asbestos
fibers, he was diagnosed, in August 1985, wth “asbestos | ung
di sease.” Less than a nonth before the enactnent of § 11-108 of
the Courts and Judicial Proceedings Article (effective July 1,
1986) and ten nonths after havi ng been di agnosed with | ung di sease,
he and Shirley Ganotti were narried. The couple filed suit
agai nst various manufacturers and suppliers of asbestos contai ni ng
products, including appellant, alleging that M. G anotti suffered
asbestos lung disease as a result of exposure to their products
and, as a result of that disease, |oss of consortium

Judge Sal non, witing for this Court, engaged in an in-depth
di scussi on of previous deci sions considering application of the cap
statute, vis-a-vis, when a cause of action arises and accrues and
whet her consortiumis available in the case of a premarital | atent
injury. This Court, in Gianotti, citing Paul David Fasscher, To
Have and Not Hold; Applying the Discovery Rule to Loss of
Consortium Claim Stemming From Premarital, Latent Injuries, 53
Vand. L. Rev. 685 (2000), considered the concerns regarding a
person marrying an injured person for the purpose of creating a
| oss of consortium claim

Where the premarital injury is latent, these threats do

not exist, for it is inpossible to “marry a lawsuit,” or

assume a ri sk, where the injury i s unknown and unknowabl e
at the tinme of the marriage. Furthernore, application of
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the discovery rule to |l oss of consortiumclai ns stenmm ng
from latent, premarital injuries does not extend
liability beyond the traditional parties. The traditi onal
approach denying this type of claimfails to consider
that equitabl e principles and the history of the cause of
action suggest that courts should apply the discovery
rule in cases of premarital, latent injuries. The
di scovery rule is available to rescue the underlying
claimfromthe statute of limtations; it |ikew se should
be available to rescue a |loss of consortium claimfrom
the traditional marriage requirenment. Courts that have
di sagreed with t his reasoni ng have m sunder st ood bot h t he
noder n concepti on of | oss of consortiumand the di scovery
rul e.

The sane principles that led courts and | egislatures to
create the discovery rule are the principles that justify
application of the rule to |l oss of consortiumclains in
the premarital, latent injury context. Failure to apply
the discovery ruletotheseclainsis blindlimtation of
t he past resulting in denial of recovery to spouses who,
t hrough no fault of their own, could not have di scovered
their claim until after the wedding bells rang. 57
Fordham L. Rev. 714-15.

148 Md. App. at 492.
Appl yi ng the foregoi ng reasoni ng, we concl uded:

W agree wi th Fasscher and the Stager Court that the core
reason behind the rul e adopted by the comon | aw was t hat
a person should be prevented from profiting by a
conscious decision to acquire a cause of action by
marrying an injured party. W also agree with the Stager
Court and Fasscher that neither the core reasons nor any
of the other reasons behind the conmon | aw rul e have any
| ogical force when the injury was not discovered, and
coul d not have been reasonably di scoverable, at the tine
of the marriage.

For the foregoing reasons, we hold that for purposes of
appl yi ng the common |l aw rul e enunciated in Miles, supra,
a |l oss of consortiumclaimis barred only if, at the tine
the parties marry, the couple knew or reasonably should
have known of the injury that fornmed the basis for their
joint claim W, therefore, conclude that the trial judge
did not err in allowwing the jury to consider the
G anottis’ joint |oss of consortiumclaim-inasnmuch as it
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IS undi sputed that when the G anottis married in 1986,

hi s mesot hel i oma was nei t her di scovered nor could it have

reasonabl y been di scoverabl e.

Id. at 493.

Chi ef Judge Bell, witing for the court in Cook, supra, In a
wel | -reasoned, conprehensive opinion, traced Mryland decisions
whi ch have considered the cap statute and revi ewed our decision in
Gianotti. After setting forth our above quoted holding in
Gianotti, the Court of Appeals analyzed the concept of |oss of
consortiumas construed i N Anchor Packing v. Grimshaw, 115 Ml. App.
134 (1997), and Oaks v. Connors, 339 Ml. 24 (1995).

The Court noted that it had undertaken, in Crane v. Scribner,
369 Md. 369 (2002), “to set the proper standard for determ ning
when, for purposes of . . . the cap statute a cause of action for
cancer or other di sease based on exposure to asbestos arises.” It
first identified three possible approaches for determ ning when a
cause of action arises for purposes of § 11-108 (b)(1): (1) the
mani f est ati on approach, which | ooks to when the di sease sued upon
first beconmes synptomatic or di agnosed; (2) the exposure approach,
whi ch | ooks to when the plaintiff first inhaled asbestos fibers
that caused cellular changes leading to the disease; and (3) the
Grimshaw approach, which |ooks to when the disease itself first
arose in the body. Cook, 386 Md. at 482 (citing Scribner, 369 M.
at 390).

The manifestation approach, the Ccook Court said, though
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possessed of “sinplicity and certainty [and] nuch easier to

establ i sh when a di sease was di agnosed or becane synptomatic,” was
rejected in Scribner because “it flatly ignores the distinction
made by the Legi sl ature between when an action arises and when it
accrues, and is therefore wholly inconsistent wwth the statute.”
Id. at 14. Although conceded by defendants in asbestos litigation,
the Scribner Court said, “the manifestation approach would
nonet hel ess apply the cap even when it is clear that the disease
exi sted, and thus the cause of action based on that di sease arose,
prior to July 1, 1986." Id.

In Scribner, the Court recounted, it had concluded that the
Grimshaw approach “suffers fromthe fact that it is inpossible to
apply in any uniform and rational way and necessarily engenders
conpeting expert testinony as to the timng of an event that no one
can precisely define.” Scribner, 369 M. at 391. The Court
concl uded that Ginshaw was not a workabl e approach.®

Because it presented the fewest significant problens and was
nost consistent with the statutory |anguage, the Scribner Court
ultimately settled on the exposure approach, expl aining:

The exposure approach is consistent with our
hol dings in Mitchell and Murphy v. Edmonds,
325 Md. 342, 601 A 2d 102 (1992), and, if

carefully delineated, is both theoretically
supportable and workable. It rests,

5This is one of the principal objections to the Grimshaw approach raised in the law review
article, State Laws Limiting Liability for Non Economic Damages, and by Owens—Illinois.
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initially, on the premse that there is, in
fact, an injury. If there is no injury, there
is no cause of action. Thus, it need not
attenpt to address the problem of entirely
i nconsequential exposures or exposures that
produce only pleural pl aques  or ot her
conditions that, absent nor e, do not
constitute injuries, which seens to have
pl agued the Court of Special Appeals, for, if
that is all that the plaintiff has, no cause
of action exists and 8 11- 108(b)(1) never
conmes into play. W start, then, wth the
requisite premse that the plaintiff has
established to the satisfaction of the trier
of fact that he or she has an injury that was
proxi mtely caused by exposure to the
def endant ' s asbest os- cont ai ni ng pr oduct .
Whet her the injury sued upon is cancer or
asbestosis, the plaintiff nust, at the outset,
establish that he or she has that disease and
that it was caused, in whole or substantial
part, by exposure to the defendant’s asbest os-
cont ai ni ng product. The question, for purposes
of 8 11-108(b)(1), is when that injury cane
i nto existence.

Id. at 391-92, 800 A . 2d at 740. W held, inter alia: in
actions for personal injury founded on exposure to
asbestos, the court, as an initial matter, may | ook, for
purposes of 8§ 11-108(b)(1), to the plaintiff’s |ast
exposure to the defendant’s asbest os—cont ai ni ng product.

If that |ast exposure undisputedly was before July 1,

1986, 8§ 11-108(b)(1) does not apply, as a matter of |aw
Cook, 386 MI. at 468 (citing Scribner, 369 Ml. at 390).

Thus, the Court held that, “in actions for personal injury
fromexposure to asbestos, the [trial] court, as aninitial matter,
may | ook, for purposes of 8§ 11-108 (b)(1), to the plaintiff’'s |ast
exposure to the defendant’s asbestos-containing product. If that
| ast exposure undi sputedly was before July 1, 1986, 8§ 11-108(b) (1)

does not apply, as a matter of law ” Cook, 386 MI. at 484citing



Scribner, 369 M. at 391-92). Not wi t hstanding the holding in
Scribner, OM ngs-1llinois persisted, before the Cook Court, inits
advocacy that the nmani festation standard should apply to the |oss
of consortium claimbecause, it avers, the damages sought in that
clai mdiffer fromthose sought i nthe underlying personal injury claim

The Court of Appeals, in Cook, sumrmarized the position
advanced by Onens—Illinois. The Court noted that, notw thstanding
that Ownens—Illinois was cognizant of its holding in Scribner, as
well as its effect in rendering the cap applicable to the
Respondent’s personal injury, it nevertheless urged a different
result with respect to its loss of consortiumclaim arguing that
the proposed result was “required by the nature of the action and
by [our] cases.” Petitioner, continued the Court, citing Oaks v.
Connors, 339 Ml. 24 (1995), insisted that because such a claim
“arises from the loss of society, affection, assistance, and
conjugal fellowship suffered by the marital unit as a result of the
physical injury to one spouse through the tortious conduct of a
third party, a |l oss of consortiumclai mdoes not and cannot ‘ari se’
until the marriage is negatively inpacted by one spouse’s
underlying personal injury.”

In support of its position in Cook, Onens—I|linois had relied
upon Phipps v. General Motors Corp., 278 M. 337, 354, 363 A 2d
955, 964 (1976); Travelers Indem. Co. v. Cornelsen, 272 Md. 48, 51,

321 A 2d 149, 150 (1974); and Exxon Corp. v. Schoene, 67 M. App.
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412, 423, 508 A 2d 142, 148 (1986). Arguing that a different
trigger applies to a loss of consortium claim Owens-Illinois
contended that the causes of action are separate, citing P. Sandl er
and J. Archibald, Pleading Causes of Action (2nd ed. 1998 and
Supp. 2004) § 3.48 at 319-20; G Shadoan, Maryland Tort Damages (4th
ed. 1994) at 21-22; R Bell, Maryland Civil Jury Instructions and
Commentary 8 18.11 at 415 (M chie 1993 and Supp. 1996). The Cook
Court then noted that petitioner had mamintained its position,
despite the fact that the |loss of consortium claim and personal
injury claimunderlying it were intertwined and that a single cap
applies to both.

The Court of Appeals further summed up the position of
Onens—IIlinois inattenpting to circunvent Grimshaw’s hol di ng t hat,
in the context of the cap statute, a loss of consortium claim
involving a |l atent di sease arises at the sane tinme as the predicate
personal injury claim Petitioner had also nmaintained that
Grimshaw 1S neither persuasive nor dispositive “because although
[the Court of Appeals] in Scribner overrul ed Grimshaw on the issue
of when a personal injury claimarises, it is not clear whether
Grimshaw’s hol di ng as to when the underlying personal injury arises
— is still good Ilaw” According to the Cook opinion
Owens-Illinois further pointed out that Grimshaw cited Oaks for the
proposition that “loss of consortiumis not a separate action from

t he predi cate personal injury, even though [the Court of Appeal s],
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i n Oaks, did not disturb the Court of Special Appeals’ statenent in
its opinion.” The statenent to which Owens-T1linois had alluded in
Connors v. Oaks, 100 Md. App. at 549, was:

An action for personal injuries and a claim

for loss of consortium are separate causes of

action . . . . The plaintiffs in each action

are different — the physically injured spouse

has an individual claim in the action for

personal injuries, and the husband and wfe

jointly have a claimfor |loss of consortium

The Cook Court’s recapitulation of the position of
Owens-I1llinois  concl uded: Petitioner ur ges, at nost , a
reconsi deration of Grimshaw. Cook, 386 Ml. at 486.
Citing Deems v. Western Maryland Railway Company, 247 Ml. 95,

115 (1967), the Court of Appeals pointed out that a claimfor the
| oss of consortiumcan only be asserted in a joint action, tried at
the sane tinme as the individual action of the physically injured
spouse, for injury to the marital relationship. There is, the
Court said, “a continuing marital relationship, an inseparable
mutuality of ties and obligations, of pleasures, affection and
conpani onshi p whi ch makes a rel ati onship a factual entity.” 1d. at
108. The Court further observed that the negligence of the
def endant, where there is a claimof |oss of consortium “directly
affects the entity through its nmenber who sustains the physica
injury.” Mahnke v. Moore, 197 M. 67 (1951). The Court then

recalled its explication of the effect on the | oss of consortiumin

Oaks.



The pain, suffering, and depression that are
personal totheinjured victimwll inevitably affect the
relationship with that person’s spouse. Wether these
injuries are claimed individually, by the marital unit,
or by both, however, they constitute nonecononm c damages
flowing froma single source, the tortious injury to the
vi cti m spouse.

Cook, 386 MJ. at 489 (citing Gaks, 339 Md. at 37).

In concluding that “[a] | oss of consortiumclaimis derivative
of the injured spouse’s claimfor personal injury,” id. at 38; Okwa
v. Harper, 360 Md. 161, 176 (2000); Klein v. Sears, Roebuck and
Co., 92 M. App. 477, 493 (1992), the Court explained: “Wen a
physical injury results to a nmarried person as a result of soneone
el se’s tortious conduct, two injuries nmay arise: (1) the physical
injury to the spouse who was directly injured by the tortious
conduct and (2) the derivative loss of society, affection,
assi stance, and conjugal fellowship to his or her spouse.”

Having delineated the derivative nature of a loss of
consortiumclaim the Court, citing Gianotti, 148 Md. App. at 485,
then turned to the general rule that had been Maryland law, i.e.,
that such a claim does not lie for an antenuptial tort. The two
principal rationales relied upon for requiring that the parties be
married at the time of injury were: (1) to prevent an individual
from maki ng a conscious decision to acquire a cause of action by
marrying an injured party and (2) to recognize the prem se,
accepted as a condition of marriage, that one spouse takes the

other in his or her then-existing state of health and assunes the
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ri sk of any deprivation resulting fromprior disability. Furby v.
Raymark Industries, Inc., 397 N.W2d 303, 305 (Mch. App. 1986);
Rademacher v. Torbensen, 13 N.Y.S. 2d 124 (App. Div. 1939). The
third rationale, noted by the Court, is that, as a matter of soci al
policy, there should be limts on tort liability. Stager wv.
Schneider, 494 A.2d 1307, 1315 (D.C. App. 1985) (citing Tong v.
Jocson, 142 Cal .Rptr. 726, 727 (Cal. Ct. App. 1977)).

The Court of Appeals then pointed out that it is only when an
infjury is latent and, therefore, could not reasonably have been
di scovered prior to the marriage, that the issue becones
probl ematic, |leading different courts to reach different results.
The Court then concluded that because there was no marital relation
bet ween the parties, there was no cause of action within the period
of limtations, and thus inplenentation of the discovery rul e does
not result in an abuse of either of the three undesirable
consequences of allowing clains for prenuptial latent injuries.
Consequently, the discovery rule cannot create a cause of action
where none had ever existed during the period of limtations.

The Court of Appeals ultimtely found persuasive the reasoni ng
enployed in Stager v. Schneider, supra, and Green v. A.P.C.
(American Pharmaceutical Co.), 960 P.2d 912 (Wash. 1998).

Quoti ng generously fromGreen, the Cook Court, 386 Ml. at 493,
poi nted out that the Supreme Court of WAshi ngton had

rejected the three comon rationales for the marriage
requirenent, (1) a person should not be permtted to
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marry a cause of action; (2) one assunes with a spouse
the risk of deprivation of consortium arising from any
prior injury; (3) as a matter of policy, tort liability
should be limted. 1d. at 918, citing Stagner, 494 A. 2d
at 1315-1316. Submitting that the rationales for the
majority rule do not take account of the circunstance in
which the injury to the affected spouse is |latent and
unknown, in the context of that case, the court expl ai ned
why they did not apply:

Joshua Green could not have married a | awsuit
in 1988 if Kathleen herself did not know then
she had a T-shaped uterus that woul d cause her
to have difficult pregnancies. The ‘assunption
of risk’ rationale suffers from the sane
defect. One cannot assune a risk one does not
and cannot know about. . . . The third
rationale is also weak; it is surely
foreseeable that a future spouse or close
relative mght suffer loss of consortium
damages. The class of potential plaintiffs is
therefore quite limted, confined to those who
m ght sone day be in consortium with an
injured party. Thus, allow ng such cl ai ns does
not expose a tortfeasor to unbounded
liability.

Id. at 918-19 (citation omtted). The court then offered
a better reason, opining [t]he best argunment for
rejecting the magjority rule, however is its fundanenta
unfairness in the toxic exposure context: 1oss of
consortium damages should be available for a premarital
injury if the injured spouse either does not know or
cannot know of the injury. I1d. at 919.

The Court of Appeals, in rejecting the position of Petitioner
Onens-1llinois, ultimtely held:

When the G anottis married, it is undisputed that M.
G anotti’s nesothelioma had not been diagnosed. Mre
i mportantly, it is also undisputed that the parties to
the marriage neither knew, nor reasonably could have
known, of the injury that fornmed the basis for the joint
claim W agree with Green that it woul d be fundanental |y
unfair not to permt the | oss of consortiumclaiminthis
context and, like the internediate appellate court, we
are persuaded by Stagner and its progeny, that, where
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“neither the wongful conduct nor the fact of injury was
known prior to marriage,” a cause of action for |oss of
consortium as to which the wunderlying injury is a
premarital one, accrues when the injury is discovered, or
reasonably discoverable. The |oss of consortium claim
was properly submitted to the jury.

Under the ~circunstances, and for these reasons,

therefore, we agree with the respondents: it is illogical

to inpose a cap on non-econom ¢ danages in a |oss of

consortium claim where loss of consortium is not a

separate action for injury to the marriage entity and the

personal injury cause of action fromwhich it derives is

not itself subject to the cap statute.
Cook, 386 Ml. at 494-95.

The Cook decision addresses squarely the |oss of consortium
i ssue raised by appellant. It lays to rest the recurrent thene
rai sed by appellant regarding what it perceives to be the flawed
reasoning of Grimshaw as to when a personal cause of action
“arises” and it adopts the nobre reasonable approach to the
application of the cap statute to a claimfor |oss of consortium
when an injury arises in the context of a latent injury. The
di sposition, we think, avoi ds the prospect of enterprising woul d-be
spouses, looking to marry into a cause of action, while not
penal i zi ng cl ai mants and their spouses who coul d not have known of
the inpending infirmty. To sum up, the cook Court, although
rejecting the Grimshaw test, reaffirmed that Maryl and has taken t he
m ddl e ground, consistent with the express | anguage of the statute,

with respect to when a |atent disease “arises.” |In adopting the

“exposur e approach,” affirm ng Grimshaw and Scribner, and rejecting
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the argunment of Owens-Il1linois that the causes of action for
consortium and the underlying personal injury are separate and
distinct, the Court has |ikew se eschewed precluding |oss of
consortium clains where parties to the marriage did not know and
could not have known of the injury that forns the basis of the
joint claim

W can only hope that the conprehensive and exhaustive
chronol ogy of the evolution of the |aw regarding the cap statute,
and the disposition by Chief Judge Bell, witing for the Court, be
a post nortem and bring to an end the ongoing saga of the cap
statute. Patently, the case sub judice is controlled by the recent
deci si on handed down by the Court of Appeals in Cook. The | ower
court properly determined that the cap statute did not apply to

appellant’s |l oss of consortiumclaim

III

Ownens-1llinois next argues that the Hunters’ 1oss of
consortium cl ai m cannot stand because, regardless of the cap and
its triggering dates, the Hunters married into their |oss of
consortium claim The Conpany acknow edges that we have deci ded
this issue against it in Gianotti, and that Gianotti mandates that
we reject the argument. As we have discussed in Section ||, supra,
the Court of Appeals has issued its decision in Cook, supra, Wwhich

is dispositive of the issue.



IV

Ms. Hunter, as cross-appellant, argues that the circuit court
erred in granting Owens-lllinois’s notion for remttitur
Specifically, M. Hunter argues that a trial judge nmay not grant
remttitur based upon a disparity between damages awarded for | oss
of consortiumand damages awarded in a related survival action for
personal injury. That disparity, she argues, is an inpermssible
consi deration.’

In the trial judge’ s nenorandum opinion, he explained his
decision to grant remttitur as follows:

Havi ng heard the testi nony and t hen havi ng noted the jury
verdict in the survival action, ($5,000[] for economc
| oss of househol d servi ces and $10, 000[] for non-economi c
| oss) the court believes that a verdict of $2,000, 000[]
is out of all proportion to the anmobunt awarded in the
survival action. Contrary to the argunent of plaintiff’s
counsel, both the survival action and the damage to the
marital relationship action cease at the tine of death of
the plaintiff. Therefore, there ought to be sone
rel ati onship between the two figures. |If the jury felt
that a total of $15,000[] was an appropriate award for
t he pain and suffering, and the other elenents that goto
make up a damage award in a survival action, then
$2, 000, 000[] for the danage to the marital relation is
grossly excessi ve.

Ms. Hunter agreed to remit $1 million of the $2 million consortium
awar d.

Under Maryland Rule 2-533, trial judges have broad discretion

"Ms. Hunter does not submit a “fall-back” argument that, if that disparity is a permissible
factor for the judge’s consideration, the judge in this case nevertheless abused his discretion in
concluding that remittitur was appropriate.
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to grant conditional new trial notions, requiring prevailing
plaintiffs to agree to remttitur or face new trial.
Owens-Illinois, Inc. v. Zenobia, 325 M. 420, 449 (1992).
Summari zing the varying formul ati ons of the standards trial judges
should apply in considering remttitur notions, the Court of
Appeal s has sai d:

[I]t is for the trial judge to determ ne whether a

ver di ct “shocked his conscience,” was  “grossly
excessive,” or nerely “excessive.” . . . [Alll of these
formul ae nean substantially the same thing, . . . that

the damages are “such as all mankind nust be ready to

excl ai magainst, at first blush,” being used to indicate

the trial judge should extend the fullest consideration

possible to the anmpbunt returned by the jury before it

concludes that it shocks his conscience, is “grossly

excessive” or is “excessive.”
Conklin v. Schillinger, 255 Md. 50, 69 (1969) (citations omtted).
W will not disturb a trial judge' s remttitur decision except in
cases of an abuse of discretion. Banegura v. Taylor, 312 M. 609,
624 (1988); Darcars Motors of Silver Spring, Inc. v. Borzym, 150
Md. App. 18, 78-81 (2003), aff’d, 379 M. 249 (2004); John A
Lynch, Jr. & Richard W Bourne, Modern Maryland Civil Procedure
§ 10.3(c) (2d ed. 2004).

In Conklin, 255 Md. at 70, the Court of Appeals held, at |east
inmplicitly, that one of the factors judges may consider in
evaluating remttitur notions is the proportional relationship
bet ween noneconom c personal injury damages awarded and the
conpensat ory damages deriving fromthe sane injury. In Bowden v.

Caldor, Inc., 350 Md. 4, 39 (1998), the Court held that another
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factor judges should consider, when punitive damages are awarded,
is the bal ance between the punitive damages and the conpensatory
damages.

Ms. Hunter argues that the disparity between M. Hunter’s
personal injury damages in the survival action and damages awar ded
for the couple’s loss of consortium claim is an inpermssible
consi deration, because the two causes of action are distinct and
damages awarded in each action renedy different injuries.
Ownens-11linois counters that Ms. Hunter’'s theory is at odds wth
what the Court of Appeals said in Oaks v. Connors, 339 MI. 24, 37
(1995), in which the Court held that a single cap on noneconomnic
darmages applies to both personal injury danages and t he derivative
consortium danmages:

[T]he [plaintiffs] assert that, although they nust be

adj udi cated concurrently, a claimfor |oss of consortium

by the marital unit is separate and distinct from any

cl ai m made by the injured spouse and, therefore, should

have its own cap. W believe that danages to a narita

relationshipare frequently inextricablyintertwinedwth

t he harmsustai ned by the injured spouse. As we held in
Deems [ v. Western Maryland Railway,] “marital interests

areinreality . . . interdependent [and] injury to these
interests is . . . essentially incapable of separate
evaluation as to the husband and wife.” 247 M. [95,]

109 [(1967)]. For exanple, the pain, suffering, and
depression that are personal to the injured victimwl|
inevitably affect the relationship with that person’s
spouse. Wether these injuries are clained individually,
by the marital unit, or by both, however, they constitute
noneconom ¢ damages flowing from a single source, the
tortious injury to the victimspouse.

(Om ssions in Oaks). In light of the interdependence between

personal injury actions and derivative consortiumclains, and gi ven
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that the Court has already held, in Conklin, that conpari son may be
made between noneconom ¢ personal injury damages and conpensatory
damages, and in Bowden, that conparison should be nade between
puni tive and conpensat ory damages, we are not prepared to hol d that
trial judges are wholly barred from considering the proportional
rel ati onshi p bet ween personal injury damages and consorti umdamages

in granting a remttitur notion.

v

Finally, M. Hunter argues that the trial judge inproperly
appl i ed the noneconom ¢ damages cap to her wongful death claim
She asserts that the wongful death claim did not “arise,” for
pur poses of the cap, when M. Hunter died, but rather, it arose at
the tinme of M. Hunter’s | ast exposure to asbestos dust.

W previously resolved this issue in Grimshaw, 115 Ml. App. at
154-55. In that case, the appellants’ first question presented for
our review was whether “the statutory cap on noneconom ¢ danmages

appl [ied] to plaintiffs’ clains for wongful death, |oss of
consortium and personal injury damages resulting fromexposure to
asbestos.” Regarding the wongful death action, we held: *Each
wrongful death action arose when the plaintiff’s spouse di ed, which
was after COctober 1, 1994, the effective date of the statutory cap
[as to wongful death actions]. Therefore, the statutory cap on

noneconom ¢ damages for wongful death is applicable.” 1d.; see
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also Scribner, 369 Md. at 375 & n.2 (because an essential el enent
of a wongful death action is the death of the person, and it was
undi sputed that M. Scribner died after October 1, 1994 — the
effective date of the cap on non-econom c danages awarded in a
wrongful death action —there was no di spute but the cap applied to
t he wongful death action). Accordingly, the trial judge conmmitted
no error in applying the cap to Ms. Hunter’s wongful death action.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY AFFIRMED.

COSTS TO BE PAID ONE-HALF BY
APPELLANT AND ONE-HALF BY
APPELLEE.



