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State, 311 M. 326, 331-32, 534 A 2d 1333 (1988). The fault
involved in such negligent conduct may cone in any of three
degrees. At the bottomend of the culpability scale is nmere civil
liability for a wongful death, where there nmay be uncontestable
fault and perhaps heavy civil liability but still sonething |ess
than crimnality. Fromthe point of viewof the crimnal law, it
is the level of hom cide known for the |last 600 years as excusabl e
homcide. It is non-crimnal.

Hi gher up the ascending scale of blanmeworthy negligence are
t hose nore “gross deviations” fromthe standard of care used by an
ordi nary person where the negligent conduct can reasonably be said
to manifest “a wanton or reckless disregard of human life.”

Dishman v. State, 352 MI. at 291; Albrecht v. State, 336 M. 475,

499, 649 A 2d 336 (1994). That level of fault constitutes
i nvol untary mansl aughter of the gross negligence variety. Yet
hi gher still on the culpability |ladder are those acts of a life-

endangering nature so reckless that they manifest a wanton
indifference to human life. That |evel of Dblaneworthiness
constitutes second-degree nurder of the depraved-heart variety.
Definitionally, the Maryland case law has yet provided no
meani ngf ul distinction between those last tw levels of
cul pability. “[Qur cases have not drawn a precise |line between

depraved heart nurder and involuntary manslaughter.” Dishman v.

State, 352 M. at 299. As an abstract natter, however, we know
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the fact finder? Do we sinply give the jurors the appropriate
definitions and turn them |l oose? O are there internediate and
progressi vely nore demandi ng burdens of production that nust be net
by the State, as a matter of |aw, before the fact-finding process
is even ratcheted up fromone to the next higher |evel of possible
culpability? [If so, what precisely are those progressively nore
demandi ng bur dens?

It is clear that each legally cogni zable |level of culpability
has its own uni que burden of production that nust independently be
satisfied before a fact finder will be permtted even to consider
civil liability or crimnal guilt at that |evel. A plaintiff,
suing a defendant for an injury caused by the defendant’s all eged
negl i gence, nust establish a prima facie case of negligence for the
issue of liability even to be submtted to the jury. | sen v.

Phoeni x Assurance Co., 259 Ml. 564, 270 A 2d 476 (1970).

In a case charging involuntary manslaughter of the gross
negl i gence variety, as we graduate upward, the State will not be
permtted to take its case to the jury sinply by proving a prinma
facie case of ordinary negligence. It nust neet an additional and
hi gher burden of production by show ng such gross negligence, above
and beyond nere civil negligence, as to evidence “a wanton or
reckl ess disregard for human life.” There are a nunber of cases
where ordinary negligence has been established or assuned but where

t he evi dence was nonet hel ess held, as a matter of |aw, to have been
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legally insufficient to have permtted the jury even to consider a
mansl aught er verdi ct based on gross crimnal negligence. Plumer

v. State, 118 Ml. App. 244, 702 A 2d 453 (1997); Johnson v. State,

213 M. 527, 132 A 2d 853 (1957); Thomas v. State, 206 M. 49, 109

A.2d 909 (1954).

Al t hough as yet no Maryl and deci sion has had to conme to grips
with the issue, it is logically ineluctable that even a prinma facie
case of gross crimnal negligence would not, ipso facto, survive a
motion for judgnment of acquittal on a nmurder count and justify
submtting to the jury a charge of second-degree nurder of the
depraved- heart variety. A yet higher burden of production would
intervene and require a prima facie case as to sone state of mnd
even nore blameworthy than gross crimnal negligence. Wre that
not a legal requirenent, then every <case of involuntary
mans| aughter of the gross negligence variety properly submtted to
a jury would automatically permt a verdict of second-degree
nmurder.! When that issue arises as to what the precise burden of
production is before the jury nmay even consider depraved-heart
murder, the appellate courts wll, to be sure, have to do sone
serious grappling with sone treacherously anbiguous earlier

| anguage. But when that time cones, one nust have faith, our

! Assuming, of course, that murder had been charged.



-6-
courts will somehow surnount the linguistic hurdle.? W are
relieved of that challenge in this case, however, because the State
never charged the appellant with second-degree nurder of the
depraved-heart variety. As a purely doctrinal exercise, one
wonder s why. In any event, the unveiling of the content of the
burden of production as to depraved-heart nmurder will have to await
another day. |In considering this appeal, therefore, the question
of how, prima facie, to get to the highest |level of this vertical
columm of cul pability need not concern us.

By the sane token, we need not concern ourselves with the
entry-level question of how, prima facie, to get into the
negligence colum at its |lowest |level. Taking, as we nust, that
version of the evidence nost favorable to the State's case, the
appel  ant was prima facie accountable for ordinary civil negligence
that contributed at least in part to the victims death.

Qur focus in this case, therefore, wll be on the second and
i nternedi ate burden of production that nust be satisfied to raise

a case of prima facie civil negligence to the |evel of prima facie

2 As a practical matter, jurors and judges alike are frequently able to “sense” or to “feel” the
difference between depraved-heart murder and gross-negligence manslaughter relatively easily on a case-
by-case basis. The perplexing problem is that of articulating an easily applied legal criterion to explain the
difference. In attempting to define that difference, we share the consternation of Justice Potter Stewart in
his concurring opinion in Jacobellis v. Ohio, 378 U.S. 184, 197, 84 S. Ct. 1676, 12 L. Ed. 2d 793 (1964), as
he similarly grappled with the definition of pornography:

| shall not today attempt further to define [hard-core pornography] and
perhaps | could never succeed in intelligently doing so. But | know it when
Iseeit...
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gross crimnal negligence.® Qur focus, therefore, must not be on
the negligence per se but only on the | NCREMENTAL el enents or
characteristics that are required to ESCALATE ordinary civil
negligence, be it ever so grievous in its consequences, into a
genui ne case of gross crimnal negligence. In this case, the
hom ci dal agency of the appellant is a given. The actus reus of
sonme negligence is also a given. Qur attention nust be on WHAT
FURTHER PROCF is then required, as a matter of law, even to permt
the jury to consider a felonious nens rea. Once we identify those
| NCREMENTAL el enents that may transforma tort into a crime, we can
begin to assess the legal sufficiency of the State’'s case to
satisfy those | NCREMENTAL el ements. W will not second-guess the
fact finders. Qur concernis not with what the jury found but with
what the judge permtted the jury even to consider. I n other
words, we are only concerned with the burden of production and not
with the burden of persuasion.

The Present Case
The appellant is Sergeant Stephen Pagotto, a fifteen-year
veteran of the Baltinmore City Police Departnent at the tinme of the
al l eged crines. At approximately 8:30 P.M on the evening of

February 7, 1996, in the course of Sergeant Pagotto’ s performance

3 The adequacy of the State’s evidence to prove the necessary mens rea of reckless endangerment
will rise or fall with the adequacy of the State’s evidence to prove the mens rea of involuntary manslaughter.
Minor v. State, 326 Md. 436, 440-41, 605 A.2d 138 (1992); Albrecht v. State, 105 Md. App. 45, 72-74, 658
A.2d 1122 (1995); Williams v. State, 100 Md. App. 468, 474-77, 641 A.2d 990 (1994) .
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of his police duties, a bullet from his handgun hit and killed
Preston Barnes, who was behind the wheel of an autonobile that
Sergeant Pagotto was at that nonment attenpting to stop. A
Baltinore Gty jury convicted Sergeant Pagotto of the involuntary
mans| aught er of Preston Barnes and of the reckl ess endangernent of
two other persons who were passengers in the autonopbile being
driven by Barnes at the tinme he was shot.

At the end of the entire case, the appellant noved for
judgnents of acquittal on all three counts. The notion was deni ed.
Al t hough the appellant raises ten separate contentions on this
appeal, our attention will turn initially to his contention that
the State’s evidence was not legally sufficient to have permtted
those three charges to be submtted to the jury. Mor e
particularly, the contention challenges the sufficiency of the

State's evidence to show a crimnal nens rea.

The Factual Background
I n assessing the legal sufficiency of the State’ s evidence, we
will take, as we nust, that version of the evidence nost favorable
to the State’s case. The respective versions of the case, however,
do not diverge fromeach other until we reach the critical mnute
leading up to and including the discharge of the appellant’s
weapon. There is no dispute as to the nature of the m ssion

Sergeant Pagotto and his partner that evening, Oficer Stephen
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Wagner, were on as they approached what turned out to be the
critical confrontation. O ficer Wagner was the key State’s w tness
in that regard and his version as to the nature of that night’'s

assignnment is not in dispute.
The Gun Recovery Unit

O ficer Wagner testified that on the evening of February 7,
Sergeant Pagotto and he were both assigned to the newy
comm ssioned Gun Recovery Unit that had been created by the
Baltinore City Police Departnment four nonths earlier for the
express purpose of renoving guns fromthe street. He and Sergeant
Pagotto were both assigned to the Northeastern District. As of
February 7, the @Gun Recovery Unit, at l|east as far as the
Nort heastern District was concerned, was just entering its second
week of operation. Oficer Wagner described the training filmthat
had been shown to those officers who were assigned to gun recovery.
It informed themas to the characteristics they should [ ook for in
det erm ni ng what persons or groups of persons to approach as those
who were nore likely than others to have guns in their possession:

Prior to actually the first day of the

gun squad, there was a videotape nmade up to

show characteristics of people carrying guns,

whet her they are in the jacket, the way the

j acket hangs, if they are in cars, just their

reaction, novenents that they were doing in

the car at the tine, where they are placing
the qun in the car just by their npvenents.

It’s approximately, | would say 20
mnutes to a half hour tape that we watched to
get these characteristics.
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As driving around on the streets, we
woul d watch people as standing on corners,
loitering on corners, whichever, to |ook for
t hose characteristics. And that was our point
to take and go and approach those people to
see, to interview them and get those guns off
the street.

(Enphasi s supplied).

As part of a highly publicized city-wide effort to reduce the
nunber of guns avail able on the streets of Baltinore, the m ssion
of the Gun Recovery Unit was clear:

Q And what was the purpose of the gun
squad?

A To go out and get guns off the street.
O ficer Wagner explained that on the evening of February 7,

the primary mssion that he and Sergeant Pagotto had was to recover

guns:
The focus was on guns. That’s all we
were focused on. So we weren't handling
donestics or calls for service. That was our
focus.

As they set out that evening to “get guns off the street,”
Sergeant Pagotto and O ficer Wagner were in plain clothes. There
was no mstaking their status as police officers, however, for they
were using “a marked Tracker,” which Oficer Wagner described as a
car having “the police striping, the shield, and a little red Iight
on the roof.”* The sector of the Northeastern District which

Sergeant Pagotto and O ficer Wagner were patrolling that evening

* The reason they were in a Geo Tracker that evening was because “there were no unmarked cars
available.”
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was that which Oficer Wagner described as “the |ower end
around Harford Road, the Alaneda, Cifton Park area.”

O ficer Wagner further described the area as one called
“Little Eastern” because the area is dangerous and has a higher-
than-ordinary crinme rate. The State never disputed Sergeant
Pagotto’s description of the neighborhood as “a high narcotic
trafficking area, high shooting area,” or his testinony that those
persons suspected of dealing in drugs are the sane persons npst
likely to be carryi ng weapons because, as he expl ai ned, “guns and
narcotics are synonynous with each other.” One snall indication of
t he inherently dangerous nature of the m ssion Sergeant Pagotto and
O ficer Wagner were assigned to that night was the fact that

Sergeant Pagotto was wearing his “blue bullet-resistant vest.”

The Initial Automobile Stop
It was at approximately 8:30 P.M when the two officers
spotted the white Subaru driven by Preston Barnes in the 2600 bl ock
of Kirk Avenue. The justification that presented itself for
stopping the white Subaru was that the Subaru was not properly
displaying a license plate.® O ficer Wagner very candidly

testified that neither he nor Sergeant Pagotto were “on traffic

° At trial, Sergeant Pagotto did not recall that any license plate had been on the car. Officer
Wagner, on the other hand, recalled that the plate was improperly displayed inside the rear window of the
car. Either scenario would have permitted the officers validly to pull over the vehicle.
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patrol” and that, subjectively, they were not interested in the
license tag violation per se. Under the constitutional inprimatur

of the Suprenme Court in Waren v. United States, 517 U. S. 806, 116

S. C. 1769, 135 L. Ed. 2d 89 (1996), however, the police are
permtted to seize the opportunity presented by a traffic violation
in order to acconplish sone other investigative purpose or police
function. A subjectively pretextual stop is permtted if it can be
objectively justified. The real purpose of the stop, on the night
of February 7, was to discover and to recover guns. The rea
purpose is inportant to keep in mnd, because one of the State’'s
experts incorrectly analyzed the confrontation in this case as if
he were analyzing a true traffic stop.

In addition to the fact that the white Subaru was not properly
displaying its license tag on the rear bunper, Sergeant Pagotto
noted the further factor that it “was in a high drug gun area, and
it was suspicious.” He explained that it was a comon nodus
operandi for those who were “dealing narcotics or doing a drive-hy
shooting” to “take the tag off” in order to frustrate any easy
identification of the vehicle.

The white Subaru was sout hbound on Kirk Avenue when the two
officers activated the done light and signaled for it to pull to
the side of the street. It cane to a stop in the 2700 bl ock of
Kirk Avenue between Montpelier Street and Gorsuch Avenue. Sergeant

Pagotto stopped the Tracker several car lengths behind it. Both
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officers exited the Tracker and approached the stopped Subaru from
the rear, Sergeant Pagotto on the driver’s side and O ficer \Wagner
on the passenger side. Wt hout contradiction, Sergeant Pagotto
testified that as he approached the Subaru, he observed Preston
Barnes tilt his head back and drop his shoul der down in such a way
that the action was consistent with the picking up of a weapon or
the placing of one under the seat. O ficer Wagner characterized
t he novenents of all three occupants of the Subaru as “very excited
and noving” around inside the car. These novenents were consi stent
with the profile that had been described and depicted in the
training film The two other occupants of the Subaru at the tine
of the stop were Dam en Jackson and Ali Austin.

As the two officers approached the Subaru, several additional
facts are al so undi sputed. The hour of 830 P.M in the first week
of February in Baltinore Gty is after dark. The only purpose for
which the two officers were approaching the Subaru at that tinme was
because they had reason to believe that its occupants mght well be
in the possession of handguns. The occupants of the Subaru,
nor eover, outnunbered the officers, three to two.

The Reaction Inside the Subaru

Before turning to the finer parsing of Sergeant Pagotto’ s
nmovenments during the mnute or fraction thereof immediately
precedi ng the discharge of his weapon, it behooves us to ascertain

what was happening inside the white Subaru as it was being stopped.



-14-

An appreciation of the actions of the individuals inside the
Subaru, especially those of the driver Preston Barnes, and of the
movenent of the Subaru itself is indispensable for us to eval uate
the state of mnd of Sergeant Pagotto as he responded to those
actions and novenents. The testinony of Damen Jackson, the
twenty-year-old passenger in the right-front seat of the Subaru

and of Ali Austin, the eighteen-year-old passenger in the rear seat
of the Subaru, are part of the State’'s nost favorable version of
t he evidence. That version, however, shows the driver’s total non-
conmpliance with the awful order of the police to bring the car to
a conplete stop and to submt to questioning by the police.

Dam en Jackson gave the nore illumnating testinony; Ali
Austin, though not testifying as fully, essentially corroborated
the testinony of Jackson. Jackson established that as the three
young nmen set out in the white Subaru that evening, one of their
first activities was to drive to the hone of Preston Barnes’s
girlfriend on Abbotston Street, where Barnes obtained ten bags of
a formof cocaine known as “Ready Rock.” Jackson further testified
that Preston Barnes and he had jointly participated in the selling
of cocaine in that formon the day before.

It was shortly after picking up the cocaine that Barnes drove
the Subaru to Kirk Avenue. As soon as the police car signaled for
the Subaru to stop, Barnes's first words to his conpani ons were,

“Oh, shit, I'mdirty.” Barnes was already on probation for an
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earlier crimnal conviction. Jackson testified that Barnes knew
that in addition to any new charges, he would be faced with a
viol ation of probation with nore than five years yet to be served
for such a violation. “He was backing up . . . nore than five
years.” Jackson testified that Barnes put all ten bags of cocaine
in his nmouth. The fact that they were wapped in cell ophane was
t he apparent explanation for why they were not netabolized into his
body.

Jackson further testified that he and Barnes had generally
wor ked out, off and on over the preceding year, an escape plan if
they were ever caught in such a situation. Recognizing that they
m ght not successfully get away from a pursuing police car already
in notion, the plan was for them when signaled to stop, to cone to
an apparent stop. In response to such apparent subm ssion, the
police cruiser would itself stop and the officers would get out of
t he vehicle and approach the stopped car, perhaps several car
| engt hs away. As the officers got close to the stopped car, the
st opped vehicle would suddenly “rev up.” The driver would “fl oor
it” and make a getaway before the now pedestrian officers could
make it back to their own vehicle, get it started again, and resune
pursuit. Jackson then recounted how Barnes’s handling of the white
Subaru that night was conpletely conpatible with the getaway plan

t hey had deci ded upon.

The Critical Confrontation
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Qur attention now turns back to Sergeant Pagotto. \WWatever
evi dence there was of gross negligence on his part to support the
mansl aughter conviction or the two convictions for reckless
endanger ment concerned his actions within the space of a mnute or
| ess. That was the brief tinme period, immediately after he
alighted fromthe police vehicle, between the nonent he drew near
the driver’s side of the stopped white Subaru and the nonment his
handgun di scharged. All parties agreed that as he approached the
Subaru, he had wthdrawn his dock 17 automatic fromits hol ster
and carried it in his right hand. W wll reduce the narration to
slow nmotion in an attenpt to capture the nuances of those critical
seconds. Five w tnesses, including Sergeant Pagotto hinself,
testified with respect to that critical mnute. W wll exam ne

the testinony of each one.

Angela Purnell, Neighbor:

Angel a Purnell, could contribute little of significance. She
was the tenant of an apartnent |ocated at the intersection of Kirk
Avenue and Montpelier Street. Looking out fromher upstairs dining
room w ndow, | ocated near the back of her building, she initially
observed the white car that had been stopped and a police car with
flashing lights behind it. She saw a person she believed to be a
police officer approach the driver’s side of the white car and

position his arns as if he were aimng a weapon. She could hear
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shouts that sounded “sonething to the effect” of “stop the car or
don't nove the car.” She further testified that the white car was
nmoving or drifting forward during the entire tinme she was wat ching
it and that the police officer was simlarly noving at “a wal ki ng
pace and he was following the car.” At that point, the white car
and the officer noved out of her line of sight.

Shortly thereafter, she heard a gunshot. By the tinme she got
to her bedroom wi ndow to | ook out onto Kirk Avenue fromthe front
of her building, all she could see was the gathering of “a |ot of

peopl e” and of police cars several blocks further down Kirk Avenue.

Officer Stephen Wagner, Partner:

Wth respect to the three closely intertwi ned actions that
al l egedly transformed the behavi or of Sergeant Pagotto that night
fromthat of a |aw enforcenent officer to that of a crimnal, the
testinony of Oficer Wagner was no nore illum nating than that of
Angel a Purnell. After the white Subaru had been stopped by
Sergeant Pagotto and O ficer Wagner, Sergeant Pagotto alighted from
the police car and approached the Subaru on what Oficer Wagner
described as a “car stop position.” He explained:

For that officer’s safety, you don’'t want to
stand in front of or alongside the driver.
You want to stand beside him behind himin
his blind spot so if anything were--occurred
he would have to turn, neke notions to
indicate to you that.

At the sane tinme, Oficer Wagner alighted fromthe other side

of the police vehicle and approached the right-hand side of the
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Subaru, staying to the rear of Sergeant Pagotto. He was in what he
referred to as the “cover position,” which he al so descri bed:
If there is a two-man unit, you want the
other wunit along on the passenger side or
closer to the rear, depending on how nmany
occupants are in the car, to see what the
occupants are doing.
Because the Subaru was between Sergeant Pagotto and Ofi cer
Wagner, O ficer Wagner could only see Sergeant Pagotto’s head and
shoul ders. He could not testify as to whether Sergeant Pagotto had

even drawn hi s weapon:

From ny position on the car | couldn’t
see the defendant’s hands. And as |
approached, | knew t he defendant was al ongsi de

of me, but | couldn't tell what he had in his

hands because ny focus was on the rear of that

car through that w ndow.
A fortiori, he could not testify as to whether Sergeant Pagotto’s
trigger finger was properly or inproperly placed on his weapon.

O ficer Wagner did testify that as he and Sergeant Pagotto
approached the Subaru, it “began drifting forward because Kirk
Avenue is a slightly downgrade road right there in that block.” He
testified that the driver’s door opened and that “there was a
grinding sound as if soneone was taking the gear shift and forcing
it into a park position.” He and Sergeant Pagotto were both
“yelling orders for that car to stop, put on the brake, put it in
park.” He testified that the car continued drifting and then he

heard the “distinct sound of [the] engine starting.” At that

poi nt, Sergeant Pagotto yelled over to him “Get the Tracker,”
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meani ng the police vehicle. Oficer Wagner imedi ately ran back to
the Tracker and opened its door. As he was entering it, he heard
a gunshot. Turning back toward the Subaru, he saw Sergeant
Pagotto’s body falling forward from a position against the car.
“He’s falling forward in the direction of the notion of the car.”

O ficer Wagner started up the Tracker and drove it forward to
where Sergeant Pagotto was lying in the street. Wen he discovered
t hat Sergeant Pagotto had not been shot, they both | ooked forward
and saw that the Subaru had crashed into a parked car approximtely
two bl ocks further south on Kirk Avenue. By the tinme they got to

it, both Dam en Jackson and Ali Austin had fled the scene.

The three actions of Sergeant Pagotto on which the State based
its case of gross crimnal negligence were 1) his “closing”® on the
Subaru with his service weapon drawn; 2) his grappling with the
driver, Preston Barnes, with his left hand while his gun was in his
right hand; and 3) his placenent of his trigger finger along the
“slide”” of the weapon rather than underneath the trigger guard.

The significance of all three actions was that they allegedly

6 Officer Wagner explained that the term “closing” means to approach a suspect or target by coming
within arm’s length of him or her..

" On an automatic handgun such as a Glock, as opposed to a revolver, the “slide” is a larger and
flatter housing that surrounds both the barrel of the gun and other internal mechanisms. Either manually or
by the firing of the gun, the “slide” slides to the rear, ejecting a spent shell, and then springs back forward,
placing another cartridge in firing position as it does.
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increased the likelihood that the weapon m ght be discharged by

acci dent .

Damien Jackson and Ali Austin, Passengers:

Wth respect to the nore mnute actions of Sergeant Pagotto
t hat may have been negligent, there were two versions that differed
fromeach other in one regard but were not otherw se contradictory.
One version of events was furnished by the two passengers in the
whi te Subaru, Dam en Jackson and Ali Austin. Jackson’s testinony
was the fuller of the two. Austin’s testinony, though skinpier,
essentially corroborated that of Jackson. The ot her version of
what happened during that critical mnute was that supplied by
Sergeant Pagotto hinself.

Both versions were in agreenent that Sergeant Pagotto, with
hi s weapon drawn and in his right hand, “closed” to within a few
feet or less of the driver’s door. Nei t her Jackson nor Austin
testified with respect to the placenent of Sergeant Pagotto’ s
trigger finger on his weapon. The only testinony in that regard
was that of Sergeant Pagotto hinself.

Where the two versions differed with each other was wth
respect to the opening of the driver’s door. Bot h Jackson and
Austin testified that when Sergeant Pagotto initially approached
the driver’s side of the vehicle, he screaned at Preston Barnes,

ordering himto stop the car. At that point, they testified,
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Sergeant Pagotto hinself “opened up the door”® and then “stepped
back.” Although they have him “hollering” the words, “Stop the
car, stop the car, or 1'’m going to shoot,” they also have him
steppi ng back at that point to a distance of about three feet away
fromthe car. They both testified that at that point Barnes “hit
it down,” which they explained to nean “put the car frompark into
drive.” The Subaru could not go directly forward because of a
parked car blocking it in the curb lane. As the car sped up, it
noved toward the center of Kirk Avenue and, therefore, toward and
into Sergeant Pagotto’'s body. It was as it did so that Jackson
and Austin heard the shot.

They testified, noreover, that it had always been Barnes’s
intention to ramthe Subaru into gear and to nmake a getaway as soon
as the approaching officer got close to the car. They both
testified that after the car crashed to a halt two bl ocks down the

street, they both ran fromthe scene.

8 Despite an apparent contradiction, the two versions of the critical events may not actually be

contradictory with respect to who opened the door. Sergeant Pagotto testified that it was the driver, Preston
Barnes, who initially opened the door but only to a width of approximately six inches. Fearing a weapon,
Sergeant Pagotto then responded by pushing the door further open so that he could grab Barnes’s arm:

A: The car door was originally opened approximately six inches. |
reached in with my forearm pushing the car door open farther and
grabbed onto him.

Who initially opened the car door?

The driver.

It may have been not the initial opening but Sergeant Pagotto’s responsive widening of the opening
that caught the attention of Jackson and Austin.
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It is also noteworthy that the testinony of neither Dam en
Jackson nor Ali Austin indicated that Sergeant Pagotto ever engaged
in any grappling or westling with Preston Barnes at all, |let alone
a left-handed grappling while still carrying his 3 ock automatic in
his right hand. They both indicated that Sergeant Pagotto “opened
t he door and stepped back, walking along the car.” The only
evidence of what the State characterized as an ill-advised and
reckless effort at “vehicular extrication” came from Sergeant
Pagotto hinself, who, however, cast his brief physical struggle
with Preston Barnes in a very different light than the act of

swashbuckl i ng bravado suggested by the State.

Sergeant Pagotto:

The only version of the critical confrontation that referred
to any physical contact between Sergeant Pagotto and Preston Barnes
was that supplied by the testinony of Sergeant Pagotto. According
to that version, Sergeant Pagotto did not hinself initiate the
physi cal contact by opening the driver’s door of the Subaru in an
effort to pull Barnes out of the car. | nstead, he reacted only
def ensively when, to his surprise, the door suddenly sprang open
and he feared he was about to be shot. His instinctive reaction
was to nove forward and grab the arm of the person he thought was
about to shoot him

Q What was the next thing you did after
pul ling the gun fromthe hol ster?
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| took about two or three nore steps
toward the car, and got to about the back
door on the driver’s side . . . and that
i s when the door sprung open.

VWhat were you thinking when that door
sprung open?

| was thinking I was going to get shot.

Why ?

Because | have had training and saw

vi deos where a . . . door would open up
and there would be a shotgun right

inside the door . . . Wen an officer

approaches, because everybody knows t hat
an officer usually approaches close to
the vehicle, the shotgun goes off and
kills the officer. | also saw the video
showing officers being killed as they
approached. | just thought at that point
intime, | was going to get kill ed.

| s that what was going through your m nd
at that tinme?

Yes, ma’ am

Why didn't you turn and run back to the
Tracker?

| didn’t think of it at the tine.
What did you do instead?

| went towards the driver.

And why did you do this?

Thi s?

Go towards the driver?

It was the best plan of attack that way
to go in and get ahold of him
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And what are you basing that on when you
say it was the best plan of attack?

Years of experience, and all the tine in
a possi bl e anbush situation, | was al ways
trained to go into the anbush, draw ng
any fire towards that person. It was
just instinct, | mean, | pushed the door
out of the way and grabbed his hand.

And what was your purpose in grabbing his
hand?

Pull him out of the car, get him away
fromthe car.

Pagotto went on to describe his physica

with Preston Barnes and his efforts to bring the car,

t hen novi ng,

Q
A

>

> O > O

to a halt:

What did Preston Barnes do?

When he ripped his hand up |ike that
(indicating), he leaned over and went
down towards the consol e.

And what were your thoughts at that
nmoment ?

That he could be going for the gun.
VWhat was the next thing you did?

Tried to get out, felt I shoul d
di sengage.

How did you try to get out?

Reached back

VWhat are you reaching back . . . to?
First I went for like the steering wheel,
t he keys. The keys, | figured if | could

get the keys, | can throw them out and
this way the car woul dn’t go nowhere.

struggl e

whi ch was
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couldn’t do that, so | just kept reaching
and finally | grabbed onto the door.

Q Now, how fast is the car noving at this
poi nt ?

A A good roll, at this point it is a good
roll.

Q At what nmonment did you first see the car
begin to nove?

A Actually | felt it first when | was
i nside the car. | felt the car noving
because ny feet were still outside the

car and | could feel ny feet slipping.
Sergeant Pagotto testified that he was pulling hinself free of
t he Subaru at the nonment when the Subaru engaged its gears and shot
out toward him at which point his hand hit the side of the car and
his gun discharged. He hinself was knocked to the streetbed:

Q Were you ever able to get out of the
vehi cl e?

A Yes, nma’am

Q How di d that happen?

A | reached back and | got ahold of the
door, the top of the door frane.

| s that the open door?

Yes, nma’ am

The open driver’s door?

Yes. And | pulled nyself back.

Q » O 2 O

And at this nmoment, what did Preston
Bar nes do?
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A Started the car and | heard the engine
roar and then the tires started spinning
and shot out.

Q And what happened to you as a result?

A | was thrown down.

Q Okay. And did anything happen during the
time you were thrown down?

A That is when ny hand hit the side of the
car, the gun discharged, glass was
everywhere, and | fell to the ground.

Sergeant Pagotto described the entire critical confrontation
as sonething that took place within a period of three to five
seconds:

Q What was the anmount of tinme that passed
fromthe nonment you saw the driver’s door

open to the point where the gun
di scharged?

A Probably three to five seconds.

Q Were you hurt at all as a result of the
fall?

A | hurt ny hand and | hurt ny knee, ny
| eft knee.

Q Did you ever seek any treatnent for that?

A Yes, nma’ am

Q And where did you seek that treatnent?

A | went to Good Sanmaritan Hospital that
night after | finished at Hom ci de.

Q And did you learn what the injuries you

sust ai ned were?
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A Abrasion to nmy hand and abrasion to ny
knee, and ny knee hasn’t been the sane
since, the |liganents.

On cross-exam nation by the State, Sergeant Pagotto el aborated
that just before he pulled hinself free fromthe noving car, he was
“reaching for the keys with ny left hand, the gun in ny right hand,
and I’m running sideways.” It was then, just as he was freeing
hi msel f fromthe Subaru, that the Subaru suddenly accel erated and
drove sideways into him knocking himto the ground. It was as he
was hit and going into his fall that his right hand, hol ding the
gun, hit (or was hit by) the vehicle, causing it to discharge:

Q And you fall how? Forward?

A Forward |ike that (indicating).

Q And you indicated that your gun hand hit
the vehicle and the gun di scharged?

A My gun hand hit the vehicle, the gun
di scharged, and then the gl ass expl oded
and | went down.
Sergeant Pagotto el aborated that it was the back of his right
hand, especially his knuckles, that struck (or was struck by) the
Subaru at the nonent “the gun discharged and then the gl ass

expl oded and | went down.”

Q Ckay. What part of your hand hit the
car? The back of your hand?

A This area here (indicating).
Q Ckay. Wuld you show the |adies and

gentlenmen of the jury the area on your
hand you say you hit?
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A This area here (indicating).

Q The back of the hand, these knuckles; is
that correct?

A Yes.

Q And how are you holding the gun at that
tinme?

A | guess like this (indicating).

You guess like that. You' re saying your
finger was not on the trigger?

A Correct.

Q But it wasn’t under the trigger guard
was it?

A No, it wasn't.

Q And, again, one nore time, you hit the
back of your hand on the car, is that
right?

A Yes, sir.

The Physical Evidence:

The physical evidence as to the trajectory of the |ethal
bull et was conpletely conpatible with Sergeant Pagotto’s testinony
as to how the back of his right hand, holding the gun, hit (or was
hit by) the left side of the Subaru just as his weapon di scharged.
The reason there was a sinultaneous shattering of the glass was
that the bullet entered the left rear passenger w ndow of the
Subaru through the lower |eft-hand corner of that closed gl ass

wi ndow. The bullet noved in a forward direction from the rear
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toward the front of the Subaru, passing between the pillar or post
that separates the front door fromthe rear door, on the left, and
the driver’s bucket seat, on the right. It imediately struck and
entered the body of Preston Barnes.

The autopsy reveal ed the continuing trajectory. Barnes, as he
was hit, had obviously turned fully to his left and then slightly
to the rear with his left arm upraised. The bullet entered his
body just under his left arnpit and passed through the anterior
part of his chest, piercing the heart and a lung, just before it
came to rest toward the right side of his anterior chest. Its

passage through the body was at a slightly downward angl e.

The Standard of
the Reasonable Police Officer

Before turning to a close exam nation of those actions of
Sergeant Pagotto that allegedly constituted gross crimnal
negligence, it is appropriate to set out the standard agai nst which
his conduct is to be neasured. It is not that of a reasonable
civilian simlarly situated but that of a reasonable police officer

simlarly situated. As Judge Raker explained in State v. Al brecht,

336 Md. 475, 501, 649 A 2d 336 (1994), quoting in part from
Al brecht v. State, 97 Ml. App. 630, 642, 632 A 2d 163 (1993):

In determning whether an accused s
actions were grossly negligent or crimnally
reckless, the standard against which a
defendant’s conduct nust be assessed is
typically the conduct of an ordinarily prudent
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citizen simlarly situated. As the Court of
Speci al Appeals correctly noted in its
opi nion, however, where the accused is a
police officer, the reasonableness of the
conduct nmust be evaluated not from the
perspective of a reasonable civilian but
rather from the perspective of a reasonable
police officer simlarly situated. Al brecht,
97 Md. App. at 642, 632 A 2d at 169. As the
i nternedi ate appel | ate court expl ai ned:

Under al nost all circunstances, the
gratuitous pointing of a deadly
weapon at one civilian by another
civilian would alnost certainly be

negligence per se, if not gross
negl i gence per se. A _police
officer, on the other hand, is

authorized and, indeed, frequently
obligated to threaten deadly force
on a reqular basis. The standard of
conduct denanded of a police officer
on duty, therefore, is the standard
of a reasonable police officer
simlarly situated.

(Enphasi s supplied).

W nmust |look to the testinony of the various experts to
establish a standard of required, or reconmended, police procedure
and then determ ne whet her the evidence generated a jury issue as
to whet her Sergeant Pagotto’s conduct “constituted ‘a gross and

want on devi ation” fromsuch a standard.” Albrecht v. State, 97 M.

App. at 643.

Common Law Manslaughter and Automobile Manslaughter
Involve Precisely the Same Gross Negligence

As we determ ne whether the State’s evidence was sufficient to
support the finding of gross crimnal negligence, we note that the

cases invol ving mansl aughter by autonobile, pursuant to what is now
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Art. 27, § 388, are just as pertinent as are the cases involving
common | aw mansl aughter. Chapter 414 of the Acts of 1941 created
the crinme of mansl aughter by autonobile. The new crine was nade a
m sdeneanor ® whereas nore generic conmon | aw nansl aught er renai ned

a felony. | ndeed, Neusbaum v. State, 156 M. 149, 143 A 872

(1928), was an autonobile mansl aughter case prosecuted as common
| aw i nvol untary mansl aughter thirteen years before the autonobile
mansl aught er | aw was enact ed.

The new statutory m sdeneanor conpletely incorporated the
gross negligence standard of the common |aw fel ony. Hughes v.
State, 198 M. 424, 431, 84 A 2d 419 (1951)(“The common | aw
standard of ‘gross negligence’ as the mninmm requirenent for
conviction of mansl aughter where one unintentionally kills in the
course of doing a dangerous act is carried over into the recent
Maryl and statute setting up the separate crine of mansl aughter by

autonobile or other vehicle.”); Thomas v. State, 206 Ml. 49, 51

109 A 2d 909 (1954)(“This statute has been interpreted to have the
common |aw neaning of gross negligence so that, in order to
establish guilt, there nust be a ‘wanton or reckless disregard for

human life.””). See also Faulcon v. State, 211 M. 249, 257, 126

A . 2d 858 (1956); State v. G bson, 4 Ml. App. 236, 242-43, 242 A 2d

575 (1968); Boyd v. State, 22 M. App. 539, 550, 323 A 2d 684

° Chapters 372 and 373 of the Acts of 1997, however, upgraded the status of manslaughter by
automobile, Article 27, § 388, back to the level of a felony.
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(1974); FEorbes v. State, 324 M. 335, 340-41 n.2, 597 A 2d 427

(1991).

What Escalates Negligence Up To
Gross Criminal Negligence?

It is universally agreed that a legally sufficient case of
ordinary civil negligence is not ipso facto a legally sufficient
case of gross crimnal negligence. As we explained earlier in this
opinion, it is not enough to provide a set of legally correct
definitions and then sinply turn the fact finders |oose. |In Duren
v. State, 203 M. 584, 588, 102 A 2d 277 (1954), the Court of
Appeal s confirmed that evidence sufficient to support a finding of
sinple negligence is not of itself sufficient to support a
mansl aught er verdi ct:

In State of Maryland v. Chapman, 101 F. Supp.
335, Judge Chesnut in the United States
District Court for the District of Mryl and,
decl ared that proof of sinple negligence wll

not support a conviction of manslaughter but
that there nust be proven gross negligence,

whi ch nust be “. . . such that it anpunted to
a ‘wanton or reckless disregard for human
life.””

The increnental catalyst that may transform nere negligence
into gross negligence is, albeit elusive, a substantive el enent
with a unique burden of production that nust be satisfied as a
matter of |aw.

As we strive to attach a convenient handle to that elusive
i ncremental el enent, we nust, noreover, scrupulously avoid working

backward from t he consequences. As Chief Judge Robert C. Mirphy
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explained for this Court in MIls v. State, 13 MI. App. 196, 200,

282 A 2d 147 (1971), cert. denied, 264 Mi. 750 (1972):

[ Whether an accused’s conduct constituted
gross negligence nust be determned by the
conduct itself and not by the resultant harm
Nor can crimnal liability be predicated on
every careless act merely because its
carel essness results in injury to another.

(Gtation omtted; enphasis supplied).
The first definition in Maryland of involuntary mansl aughter

of the gross negligence variety was that provided by United Life

and Accident Ins. Co. v. Prostic, 169 M. 535, 539, 182 A 421

(1936), as it quoted with approval 1 Russell, Crines 636:

There are many acts so heedless and
incautious as necessarily to be deened
unl awf ul _and want on, though there may not be
any express intent to do mschief, and the
party committing them causing death by such
conduct will be quilty of mansl aughter.

(Enphasi s supplied).

Hughes v. State, 198 Ml. 424, 432, 84 A 2d 419 (1951), stated

that “the question is whether the conduct of the defendant,
considering all the factors of the case, was such that it anounted
to a ‘wanton or reckless disregard for human life.’” Duren v.
State, 203 M. 584, 588, 102 A 2d 277 (1954), concluded that the
“gross negligence” that nust be proven to support a mansl aughter
conviction “anounted to a wanton or reckless disregard for human
life.” That definition was repeated verbatimin case after case.

Allison v. State, 203 Md. 1, 5, 98 A 2d 273 (1953); day v. State,
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211 Md. 577, 584, 128 A 2d 634 (1957); Lilly v. State, 212 M. 436,

442, 129 A 2d 839 (1957); Johnson v. State, 213 Md. 527, 531, 132

A.2d 853 (1957); Abe v. State, 230 M. 439, 440, 187 A 2d 467

(1963): Wasileski v. State, 241 Mi. 323, 324, 216 A 2d 551 (1966):

State v. Kramer, 318 Md. 576, 590, 569 A 2d 674 (1990); D shman v.

State, 352 Md. 279, 291, 721 A 2d 699 (1998); Mntague v. State, 3

Md. App. 66, 69-71, 237 A 2d 816 (1968); Boyd v. State, 22 M. App.

539, 550, 323 A 2d 684 (1974); Cummings v. State, 27 Mi. App. 361,

389, 341 A 2d 294 (1975); Blackwell v. State, 34 MI. App. 547, 556-

57, 369 A 2d 153 (1977); Taylor v. State, 83 MI. App. 399, 402-04,

574 A 2d 928 (1990); Forbes v. State, 324 Md. 335, 340-41 n.2, 597

A.2d 427 (1991); Pineta v. State, 98 Ml. App. 614, 622, 634 A 2d

982 (1993); Plummer v. State, 118 M. App. 244, 252, 702 A 2d 453
(1997).

Craig v. State, 220 Md. 590, 155 A 2d 684 (1959), was a case

involving comon |aw manslaughter rather than autonobile
mansl| aughter. The Court of Appeals did not hesitate to adopt the
same definition of gross negligence and readily |ooked to the
aut onobi | e mansl aughter cases for precedential guidance. The Court
stated, 220 Md. at 597

[T]lo establish civil Iliability, the rule,
generally, is a failure to use that degree of
care and caution that an ordinarily careful
and prudent person woul d exercise under |ike
circunstances. But, in Maryland, if the basis
of the charge be felonious negligence as it is
in the instant case, it nust have been gross
or crimnal negl i gence, which has been
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interpreted by this Court to nean “a wanton or
reckl ess disregard for human life.”

(Gtation omtted).

Palmer v. State, 223 Ml. 341, 164 A 2d 467 (1960), was also a

case involving common |aw mansl aughter rather than autonobile
mansl| aught er . Again, the Court of Appeals applied the sane
definition of gross negligence, stating at 223 Md. 351-52:

W think that the appellant’s conduct and
actions, in permtting and, in fact,
conpelling this poor little defensel ess urchin
to remain in an environment where she was
subj ect ed to mercil ess, i nhumane and
inordinate brutality of a protracted nature,
mani fested a reckl essness of justice and the
rights and feelings of the tiny infant in such
a manner so as to support the finding that the
appel l ant’ s conduct and actions displayed “a
want on or reckless disregard for human life.”
The actions of McCue were so outrageous as to
put any reasonable person on guard that the
child s life was in real and immnent peril.

MIls v. State, 13 M. App. 196, 282 A 2d 147 (1971), was a
case involving common |aw involuntary mansl aughter. Chief Judge
Murphy utilized the standard definition of gross crimnal
negl i gence:
[Where a charge of involuntary mansl aughter
is predicated on negligently doing sone act
lawful in itself, the negligence necessary to
support a conviction nust be gross or
crimnal, viz., such as nmanifests a wanton or
reckl ess disregard of human life.

13 Md. App. at 200.

In Duley v. State, 56 Mi. App. 275, 467 A.2d 776 (1983), a

father was convicted of both child abuse and the involuntary
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mans| aughter of his daughter. In affirmng the conviction for
common | aw mansl aughter, Chief Judge Gl bert stated, 56 M. App. at
289:

| nvol untary mansl aughter may consi st of

the doing of a lawful act in a grossly

negl i gent manner. The evidence shows that

Dul ey exercised a reckless disregard for human

life and thus sustains the mansl aughter
convi ction.
(Gtations omtted).

In State v. Albrecht, 336 M. 475, 499-500, 649 A 2d 336

(1994), Judge Raker synthesized all of the pre-existing | anguage on
the quality of gross negligence into the nost conplete statenent
our case law has yet produced as to that increnental quality
necessary to transformcivil negligence into crimnal negligence:

It has |long been stated that where the charge
of involuntary mansl aughter is predicated upon
the allegation that the defendant commtted a
| awful act in a negligent manner, a conviction
of mansl aughter will not lie on a show ng of
si mpl e negl i gence or m sadvent ure or
carel essness but nust rather be predicated
upon that degree of aggravated negligence
which is termed “gross” negligence.

In determning whether a defendant’s
actions constituted gross negligence, we nust
ask whet her the accused’s conduct, “under the
ci rcunst ances, anounted to a disregard of the
consequences whi ch m ght ensue and
indifference to the rights of others, and so
was a wanton and reckl ess disregard for human
life.” Stated otherw se, the accused nust
have commtted *“acts so heedless and
incautious as necessarily to be deened
unl awful and wanton,” mani festing such a gross



-37-
departure fromwhat woul d be the conduct of an
ordinarily careful and prudent person under
the same circunstances so as to furnish
evidence of an indifference to consequences.
It is only conduct which rises to this degree
of gross negligence upon which a conviction of
i nvol untary mansl aught er can be predi cat ed.

(Gtations omtted).

The Accidental Firing
of the Weapon

The State’s theory of the case is of necessity predicated on
an assunption that Sergeant Pagotto’s service weapon discharged
accidentally, thereby killing Preston Barnes. At the end of the
State’s case, Sergeant Pagotto’'s Mdtion for a Judgnent of Acquittal
was granted with respect to any theory of voluntary mansl aughter.
The trial judge agreed that there was no evidence to support a
concl usion that Sergeant Pagotto had intentionally killed Preston
Barnes and that any possible mansl aughter had, therefore, to be of
the involuntary variety. After brief argunent on the possible
theory of voluntary manslaughter, the ruling of the court was as
fol |l ows:

The Court: [ T] he obvious logic of this is
that the voluntary mansl aughter
woul d not be put to the jury [;

that] essentially is what it
conmes down to.

M. Bel sky: Your Honor, |I'm asking for
j udgnment on acquittal on
vol untary mansl aughter. I
don’t want the case to go back
to the jury [on the theory]
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that there [mght] be voluntary
mansl aughter or involuntary
mansl| aught er.
The Court: No, | think we just said that
it would go back only on
i nvoluntary.
Thus, the case went to the jury entirely on the theory of
i nvol untary mansl aughter of the gross negligence variety. The
al | eged gross negligence essentially consisted of three violations
of Baltinore Gty Police Departnent guidelines, that enhanced the
| i keli hood that the service weapon m ght discharge accidentally.
Al t hough the prosecution insisted that a finding that Sergeant
Pagotto had no intention to kill Preston Barnes did not necessarily
conpel a conclusion that Sergeant Pagotto had not intentionally
di scharged his weapon, the entire presentation of the case belied
that |l esser intentional act. |Indeed, had the State itself believed
that Sergeant Pagotto had intentionally fired his weapon, Sergeant
Pagotto woul d have al so been charged with nurder rather than just
wi th mansl aughter. It would be hard even to concoct a nmansl aughter
theory on these facts based on the intentional firing of the
weapon.
Had the appellant intentionally fired the weapon with the
intent to kill Preston Barnes, the State’'s theory of the case would
have been nmurder of the specific-intent-to-kill variety. Had the

appellant intentionally fired the weapon with the intent only to

injure or to incapacitate Preston Barnes, the State’'s theory would
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have been murder of the specific-intent-to-inflict-grievous-bodily-
harm variety. Had the appellant intentionally fired the weapon
with the intent to intimdate or to frighten the occupants of the
Subaru into conpliance, the State’s theory woul d have been nurder
of the depraved-heart variety.

The State, instead, presented a parade of expert witnesses to
testify to the alleged violations of Baltinore Cty Police
Departnent quidelines. The express purpose in calling those
experts was to show that Sergeant Pagotto’'s negligence had
significantly increased the |ikelihood that his weapon m ght go off
accidentally. Had the State’'s case been predicated on the theory
t hat Sergeant Pagotto fired intentionally, the testinony of the
experts woul d have been utterly irrelevant. The deliberate pulling
of the trigger would not in any way have been dependent upon
whether the trigger finger had a nonent earlier been slightly
closer or slightly further away fromthe trigger itself.

The legal sufficiency of the State’s evidence, therefore, nust
be focused exclusively on the proposition that the weapon
di scharged accidentally because of the grossly negligent way in

whi ch Sergeant Pagotto was handling it at the nonment of discharge.

The Alleged Acts
of Gross Criminal Negligence

To prove its case of gross crimnal negligence against
Sergeant Pagotto, the State called four expert wtnesses. They

were 1) Major Francis Melcavage, a forner instructor at the
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Baltinore Gty Police Training Acadeny; 2) Sergeant Craig Meier, an
instructor with the Firearns Training Unit of the Education and
Training Division of the Baltinore Cty Police Departnent; 3)
Sergeant Tinothy Vittetoe, a forner instructor at the Maryland
State Police Acadeny; and 4) John L. Meiklejohn, a retired Captain
of the Montgonery County Police Departnent, who had been invol ved
for years in training nenbers of that departnent.

The defense also called three expert wtnesses, including
former Baltinore City Police Lieutenant Charles J. Key, a fornmer
instructor at the Baltinore Cty Police Acadeny and the author of
the guidelines allegedly violated by Sergeant Pagotto. Although
Li eutenant Key had been interviewed by the State initially, the
State declined to call himas its witness. The two other experts
called by the defense were 1) Gary MElI henny, a seventeen-year
veteran of the Baltinore Cty Police Departnent who had spent eight
years working in narcotics; and 2) Sergeant WIlis Patrick O Tool e,
assigned to the Training D vision of the Anne Arundel County Police
Departnent and specializing in the subjects of (a) use of force,
(b) officer survival, and (c) firearns.

The State’s case with respect to gross negligence consisted of
what were essentially three alleged violations of Baltinmore City
Police guidelines. The State’'s theory was that each of the three
viol ations negligently increased the risk that Sergeant Pagotto’s

trigger finger mght slip froma position where it was not on the
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trigger into a position on the trigger so that, in the final
struggl e between Sergeant Pagotto and Preston Barnes, Sergeant
Pagotto’s finger ended up in a position where the weapon could

accidentally be di scharged.

A. The Placement of Sergeant Pagotto’s Trigger Finger:

The first of the alleged guideline violations concerned the
pl acenent by Sergeant Pagotto of his trigger finger on his weapon.
On the day of the shooting in this case, February 7, 1996, the
police departnent guideline for an officer approaching a suspect
with a drawn and | oaded weapon was that the officer should have his
trigger finger not only outside the trigger guard but literally
underneath the trigger guard. The evidence indicated that Sergeant
Pagotto properly had his finger off the trigger and outside the
trigger guard but inproperly, in undisputed contravention of the
gui deline, along the “slide” of the automatic weapon rather than
underneath the trigger guard. The slide of a A ock automatic is
t he side of the weapon encasing the barrel. It is above and m ght
well be forward of the trigger guard area, so that a clutching
nmotion could readily result in the trigger finger's entering the
trigger guard area and comng into contact with the trigger itself.

Maj or Mel cavage testified that he was the training officer at
the Baltinore City Police Acadeny who personally taught Sergeant
Pagotto in the subject of defense tactics when the Sergeant first

went through the Acadeny in 1980. Maj or Mel cavage further
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expl ained that in 1980 the service weapons issued to Baltinore City
officers were revolvers rather than automatics and that there was,
at that tinme, no training with respect to automatics and where an
of ficer should place his trigger finger:

Q When he was provided that training, where
was the training of where to put your

finger:

A That question was not addressed in
training either when he went through the
acadeny.

Q But what was the general guideline when
he got his training?

A It wasn't addressed. | don’t know t hat
t here was one.

Not hi ng that Sergeant Pagotto did on February 7, 1996 contravened
any training he had received at the Baltinore City Police Training
Acadeny.

Periodically, however, the guidelines change. For officers
who have al ready gone through the Acadeny, there is al so periodic,
al beit mnimal, retraining. A guideline was pronul gated for the
first tinme with respect to the placenent of the trigger finger in
1990, when the police departnment changed its standard weapon from
the revolver to the dock automatic. The new guideline as of 1990,
however, actually authorized the placenent of the trigger finger
along the “slide.” WMajor Ml cavage testified:

Q . . . And where was the training to put
your finger, when running and handling a
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gun and you didn't want to fire it,
before they were put under the trigger
guar d?

A It was to be outside the trigger guard
along the slide like this.

Not hi ng that Sergeant Pagotto did on February 7, 1996, contravened
t he gui deline pronul gated in 1990.

At sonme tinme in 1993 or 1994, a newer guideline was
pr omul gat ed. It was the result of several accidents that had
happened at the Baltinore City Police Training Acadeny. The new
guideline was witten for the police departnent by Lieutenant
Charles J. Key. It directed that the trigger finger be underneath
the trigger guard and not along the “slide” of the weapon.

Significantly, Captain Meiklejohn testified that Mntgonery
County officers, unlike their counterparts in Baltinore Cty, are
still trained to keep the trigger finger on the “slide” of the
weapon:

Q . .[Ylou generally keep your finger on
the sllde or on the trigger guard?

A Yes, sir.
And that’s different than Baltinore City.
Baltinore Gty trains its police officers
to keep its fingers underneath of the
guar d?
A Yes, sir.
He expl ained that having the trigger finger below the trigger guard

unduly slows down the officer’s reaction tine:
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Q Ckay. Now, putting one’s finger on the
slide or trigger guard for your
departnment deals with the concept that
you don’t want the finger on the trigger
SO you can avoid an accidental shooting,
correct?

A Yes, sir.
And the reason you don't put it below the

trigger guard as Baltinore City does is
that it interferes with the reaction tine

of the police officer. It takes a little
longer to raise it to put it in the
trigger?

A That’s possible depending upon the
i ndi vidual, but like you had stated, it’s
up to each individual agency.

Sergeant Meier also testified for the State as to the
guideline with respect to the placenent of the trigger finger:

But the finger has to be off the trigger and
bel ow the trigger guard until it’'s perceived
that he’s actually going to have to use the
weapon to defend hinsel f.

Q Just to follow up on that. Bel ow t he
trigger guard, isn't it a fact that your
departnment is the only departnent that
has that policy?

A Yes.

Q That every other departnent in the state
has either the slide or on top of the
trigger guard itself?

A That’ s ny under st andi ng.

Q And that's a fairly recent policy, is it
not ?
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A That was created by your expert [to wit,
former Lieutenant Charles J. Key, who
wote the new guideline] in 1993.
The questioning on that subject went on:

Q The State Police do not teach the nethod
that Joe Key created; is that correct?

A As far as | know, no.
Q And Bal tinore County does not teach that
met hod, does it? They teach the nethod
that you used to teach up until two and
hal f years ago?
A Three years ago now.
Sergeant Vittetoe of the Maryland State Police also testified
as to finger placenent:
Q And isn't it true that the Maryland State
Police Departnment trains their officers
to also keep their finger in a ready
position along the slide of the gun as
opposed to wunder the trigger guard,
correct?
A That is correct, ma’ am
Q And it’'s after they nove from that
position on the slide that they can then
put it down on the trigger ready to shoot
while they are covering the suspect that
t hey are covering?
A Yes, ma’ am
Former Lieutenant Key was the author of the new Baltinore Gty
guideline with respect to the placenent of the trigger finger under
the trigger guard. He expl ained the reasoning behind the new

st andar d:
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But the finger, as | wote the guideline, |
think about 1994, it changed over in the
| esson plan, is put the finger here, not under
here as you’' ve seen and there are reasons for
that, that you couldn’t [accidentally] shoot
t he weapon. But | wanted the finger up here
because it would take a positive novenent to
nmove it in the trigger guard. And there is a
clutching reaction that occurs with firearns.

Q Now, regarding where his finger was on
the gun, can you explain--first of all
is your guideline the only guideline in
the state that has that, that specific
gui deline at, at the point you showed it
[to] the jury?

A The finger underneath or forward of the
trigger guard and just underneath?
Q Ri ght .

A We are the only agency in the state that
has that as a guideline, yes, sir.

on the evening of February 7, 1996, Lieutenant

Li eutenant Key further pointed out that Baltinore City is the

When asked why he thought Sergeant Pagotto had his finger on

Key

explained that “in 13 years, there’'s a factor in skills training.

It's called nuscle nenory.”

Your body trains itself to do certain
t hi ngs. That applies in this situation
because it over the years, and in this case 13
years, your finger is alongside the slide, you
cannot eradicate this nuscle nmenory in . . .
20 or 30 mnutes worth of training. It just
won’ t happen. He’s going to go back and do
what he did in a stress situation, what he’'s
trained hinself to do nost frequently.

He expl ai ned “nuscle nmenory”:
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Q And in every other departnent in the
State of Maryl and, what he did, assum ng
he had it on the slide, would have been
t he appropriate standard?

A Yes, sir.

We hold that Sergeant Pagotto’' s placenment of his trigger
finger along the “slide” of his 3 ock automatic, whether consi dered
alone or in conbination with any other factor, does not renotely
generate a prima facie case of gross crimnal negligence. W are
not substituting our weighing of the evidence for that of the jury.
We are holding, as a matter of law, that the burden of production
as to gross crimnal negligence was not satisfied so as even to
permt the jury to consider such a charge. Al t hough Ser geant
Pagotto may not have followed a recently inposed and geographically
uni que guideline, his action in that regard was not inherently
wrong or of a malumin-se character

Had a Maryland State Trooper or a Baltinore County O ficer,
for instance, ridden along with Sergeant Pagotto on February 7,
1996, and engaged in precisely the same conduct that Sergeant
Pagotto did, that State Trooper or County O ficer would have been
acting with conplete propriety with respect to the placenent of the
trigger finger on a weapon. Had Sergeant Pagotto hinself placed
his trigger finger on the “slide” of his weapon on February 7,
1993, instead of on February 7, 1996, he would then have been
acting with conplete propriety. Except for a crimnal violation of

a local municipal or county ordi nance, precisely the same act under
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precisely the sane circunstances cannot be a crine in Baltinore
City but not a crine in Baltinore County.

Under the circunstances, no trier of fact could reasonably
read into the appellant’s act of placing his trigger finger where
he did any notion of a wanton and reckl ess disregard of human life
or of some gross and outrageous deviation from what reasonable
police officers do and are expected to do. |If that behavi or was
negligent, why are we authorizing police officers all over the
state to engage with inpunity in such negligent conduct? This
hypertechni cal violation of a departnental guideline clearly does

not establish a prima facie case of gross negligence.

B. The Closing on the Target With Weapon in Hand:

The second alleged violation of a Baltinore Cty Police
Departnment gui deline by Sergeant Pagotto was that he “closed” on
the white Subaru with his gun drawn. Al though there was no cl ear
consensus anmong the State’'s experts as to precisely what the
forbidden “closing” radius was, it was universally agreed that
“closing” is a much nore restrictive termthan “approaching.” From
t he nonent that Sergeant Pagotto alighted fromthe police vehicle
and started wal king toward the stopped Subaru, several car |engths
ahead, he was approachi ng the Subaru but he was not yet “closing.”

During that approach, Sergeant Pagotto w thdrew his weapon

fromits holster and held it in his right hand. None of the
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experts questioned the propriety of that action. Sergeant Meier
was clear on that point:

Q | f as he approached that vehicle, when he
was ten feet away from the vehicle he
felt a threat to hinmsel f, nunber one, L
assune vyou have no problem with him
w t hdrawi ng hi s weapon?

A No, he's perfectly justified in doing
t hat .

(Enphasi s supplied).
Li eut enant Mei kl ej ohn agreed, naking reference to Mont gonery
County practice in that regard:

A It’s under a note. “Display of firearns.
Firearns may be drawn whenever officers
have reason to fear for their safety or
the safety of others. Once again,
drawi ng your weapon is not predicated on
the type of offense, it's the threat you
perceive. There are no guidelines that
specifically outline when you draw your
weapon, it is up to you to mnake that
deci sion.”

Q So the drawing of a weapon--1’'m sorry--
this policy is a pretty universal policy,
is that correct?

A | woul d say yes.
So the drawi ng of a weapon does not nean
that you need probable cause that a
felony or a msdeneanor had been
comm tted. It sinmply nmeans that it is
the police officer’s perception that his
life is in danger?

A That’ s correct.

(Enphasis in original). He then nade a nore specific assessnent of

Sergeant Pagotto’s action
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O ficer Pagotto's situation, | __don’'t

think there’'s anything wong with himdraw ng

hi s weapon when he draws it.

(Enphasi s supplied).

Li eutenant Key was al so of the opinion that Sergeant

had acted reasonably in drawi ng his weapon:

A

Yes, sir, the unhol stering the weapon was
reasonabl e.

Wuld you cover the basis for that
opi ni on?

The basis for that opinion is the tinme of
ni ght; the type of, the type of crine
that occurs in this area; Sgt. Pagotto’s
perception that the driver in this ear to
shoul der novenent was reaching for a
weapon; the potential for the persons in
that car to be involved in other crines,
a stolen car or the drugs. Al of that
is--it would be reasonabl e and consi st ent
with his training in order to draw his
weapon.

But he didn't see a weapon. Wuld that,
would that factor into it?

Absol utely does not factor into it. The,
the instruction to officers in draw ng
their, their weapon is that if they have
a reasonable belief that theirs or
soneone else’s life is in danger. 1f we
had an instruction that said you nay not
draw a weapon unless you Ssee a weapon.
then vyou're going to get a lot of police
officers shot or killed because they
cannot react quickly enough to a threat
to be able to draw, to be able to draw
their weapon after they have already seen
the weapon. By then. it’s too late.

(Enphasi s supplied).

Pagotto
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Maj or Mel cavage pl aced the encounter in perspective when he
explained that the autonobile stop (along with responding to a
domestic violence call) is one of the two nost dangerous situations
in which police officers find thensel ves:

The Wtness: It is a situation that a police
officer has very little control over right
fromthe beginning. You don’t have full view
of the subject that you are approaching, you
don’t know if weapons are in the vehicle, you
don't know if the person in the vehicle is
hi ding sonething. It was an action that was
initiated by the officer. Al of those
factors nmake it a dangerous situation.

The distance from the target at which approachi ng becones
“closing” was variously given as sonewhere between six and ten
feet. Whatever the distance, the generating principle is that an
of ficer should not, with a drawn weapon, get so close to a suspect
that the suspect m ght be able suddenly to wrench the weapon from
t he exclusive control of the officer.

For purposes of assessing the special nmens rea of involuntary
mansl aughter, it nust be noted that this particular guideline, as
part of the |larger subject known as DEFENSE TACTICS, is
qui ntessentially designed for the protection of the officer
hi nsel f. Wiile it is true a struggle over a weapon could al so
incidentally lead to the inadvertent injury of the suspect or an
i nnocent third person, the self-preservation of the officer is the

energi zing raison d etre behind this particular tactic and, indeed,

behind the whole course in defense tactics. As the State’s experts
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repeatedly enphasi zed, an officer who in the course of his duties
overrides this guideline is risking his own life.

Al t hough Sergeant Vittetoe characterized Sergeant Pagotto as
“reckless” in drawing his weapon in the first instance, his concern
was that Sergeant Pagotto was thereby being reckless primarily
about his own safety and secondarily about that of his fellow
officer and of “any citizens . . . not related to that incident.”
He did not include a non-conpliant or aggressive suspect within the
protective conpass of the policy or guideline:

[SJonetime during [his] exiting his vehicle
and approaching the suspect’s vehicle, or
Preston Barnes’ vehicle, he had taken his gun
out. To ne that is reckless because if this
is not a routine or unknown risk traffic stop,
Sergeant Pagotto should have never left his
vehicle or the area surrounding his vehicle.
The reason | say that, he does that for his
protection, for Sergeant Pagotto’s protection.
he uses that vehicle as kind of a barrier
between him and the vehicle in which he is
deal i ng with.

Hs responsibility at that point in tine
should have been for his protection, the
protection of his fellow police officer,
Sergeant Wagner, and any citizens or civilians
not related to this incident, period.

(Enphasi s supplied).
Sergeant Meier placed the critical distance at ten feet but
al so described the danger of noving closer as a danger to the

of fi cer hinself:
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A We teach closing as comng into an area
where you are |limting your reaction
tinme. W teach keep a distance of at
| east ten feet from a suspect when you
have your weapon in your hand. Anything
closer puts you in |eopardy. It cuts
your reaction tinme down.

(Enphasi s supplied).

Maj or Mel cavage estimated the critical radius to be no nore
than five or six feet. He also testified, however, that although
“closing” within that radius mght be tactically “inadvisable,” it
woul d not constitute a violation of any policy or guideline:

Q [HHow close do you get when it is
consi dered cl osi ng?

A | have never considered that question
before. Certainly you would need enough
distance so that if soneone were to pul
a_ weapon, you would be able to react,
gain cover if you needed to, five or six
feet.

Q Five or six feet?
A Uh- huh.

Q So it would be in your mnd a violation
of a policy or guideline to conme within
five or six feet of a subject with your
gun drawn if you suspected they had a

weapon?

A | don’t think that policy has even been
del i neat ed. | wouldn’t say it was a
violation of policy, | would say it was

probably inadvi sabl e action.

Q Well, but there is a policy that you are
famliar with that you should not close
with your weapon in your hand. right?
Isn't that what you are saying?
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A No, not that | am aware of.

Q Al right. So _you can close with a
weapon in your hand?

A Yes.

Q And closing would be comng up and
putting the person under arrest?

A That is correct.
(Enphasi s supplied).
Li eutenant Key, the author of the “closing” guideline, did not
believe that Sergeant Pagotto was acting unreasonably when he
violated it:

Q Ckay. Do you, do you have an opinion as
to whether or not Stephen Pagotto on
February the 7", 1996, was reasonable
despite the fact the qguidelines were
vi ol at ed?

A As far as to the closing?
Q As far as the closing is concerned.
A Yes, sir.

He expl ai ned the reasoni ng behi nd his concl usion:

Q Okay. G ve us the basis of your opinion
that the <closing in this case was
r easonabl e.

A Well, it'’s a gquideline. Guidelines are
discretionary to sone degree. The
of ficer has a reasonabl e perception that
his I|ife was in danger. Every
circunstance or every situation is
evaluated differently. He did not abide
by t he gui del i ne, but in this
circunstance the imediacy of t he
situation from the perception of a
reasonabl e officer, which is the standard
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that | used to evaluate the--a police-
i nvol ved shooting, was reasonabl e.

Q So, you're saying he, he did what a
reasonabl e police officer would do under
the sane or _simlar circunstances?

A Yes, sir.

(Enphasi s supplied).

Li eutenant Key raised the additional issue that the entire
gui del i ne about “closing” actually applies to a distinct situation-
-when the officer is holding an arrestee or a stoppee at bay--and
does not really pertain to the situation in which Sergeant Pagotto
found hinself on February 7, 1996:

Q He recei ved your training?

A Yes, sSir.
Q In conformance with these guidelines?
A | trained the officers in confornmance

with the guidelines, that's correct.

Q And you trained themnot to close with a
gun in their hand within 10 feet?
A Well, actually, that section--the section

applies to a situation where they're
hol di ng soneone at bay. That is one of
the sections and one of the things in
t here. It'’s confronting an individual
It really is not the case at hand.

(Enphasi s supplied).
It bears noting, noreover, that the specific danger this
guideline is designed to guard agai nst never canme to pass. Preston

Bar nes never grabbed Sergeant Pagotto’s weapon nor westled with
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the Sergeant for the control of it. What Barnes did, rather, was
to drive the autonobile he was controlling into Sergeant Pagotto’ s
body and particularly into the armthat was hol ding the weapon. In
the last analysis, Barnes “closed” on the gun rather than vice
versa. The harmthat the guideline was designed to prevent never
occurred.

Even assum ng that “closing” to wthin a few feet of Preston
Barnes constituted ordinary civil negligence, there was nothing in
the appellant’s behavior to suggest “a wanton and reckless
disregard for human life.” He approached an inherently dangerous
confrontation with his weapon in hand.

Hi ndsi ght, indeed, reveal ed that Sergeant Pagotto’s suspi cions
and fears were well-grounded. Although Sergeant Pagotto did not
know it at the tine, Preston Barnes was al nost certainly commtting
a felony in his presence--the possession of cocaine with the intent
to distribute. Rather than risk a violation of probation, Preston
Bar nes was poised, just as the Sergeant drew near, to initiate a
hi gh- speed get away, wantonly runni ng down Sergeant Pagotto in the
process if need be. If in a stress-laden situation and for his own
self-protection Sergeant Pagotto violated a departnental guideline,

he did not thereby commt an act of gross negligence.

C. The So-Called Vehicular Extrication:

The State’s third alleged violation of a Baltinore Gty Police

Departnent guideline is its theory that Sergeant Pagotto, as sone
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sort of “Ranbo” or one-man arny, deliberately kept his gun in his
right hand and, with his left hand alone, initiated the opening of
the door of the Subaru and then attenpted a one-arned “vehicul ar
extrication,” to wit, a dragging of Preston Barnes out of the
aut onobi | e. The assistant state’'s attorney characterized the
defendant as a self-styled Superman.

The only witness to any direct physical contact between
Sergeant Pagotto and Preston Barnes, however, was Sergeant Pagotto
hi nsel f. Nei t her Dam en Jackson nor Ali Austin testified to any
touching, let alone struggling, between Pagotto and Barnes.
Sergeant Pagotto’'s version of the struggle is neither the best
State’s version nor the best defendant’s version of the evidence.
It is the only version we have. He described how, just as he “got

to about the back door on the driver's side,” the front door

suddenly “sprung open.” H's only thought was that he “was going to
be shot.” H s instinctive reaction was to go “towards the driver.”
He testified that “[i]t was the best plan of attack . . . to go in

and get ahold of hint and that “[y]ears of experience, and all the
time in a possible anbush situation, | was always trained to go
into the anbush.”

Sergeant Pagotto testified that it is particularly dangerous
for an officer to be facing a partially open car door. That
configuration gives the person on the inside both conceal nent and

the advantage of a narrow gun port or avenue of fire while
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affording the person on the outside a mninmal w ndow of opportunity
through which to take effective counterneasures. In such a
situation, the officer has to get the door either closed or opened
wider. As a purely defensive reaction, Sergeant Pagotto opted to
pul | the door further open and then to grab for Barnes’s arm That
wi dening of the already opened breach may have been the action
observed by Jackson and Austin although they did not see Sergeant
Pagotto reach in.

The expert assessnent of the appellant’s testinony about that
final encounter was mninal. Maj or Mel cavage explained the
training that is given with respect to vehicular extrication in the
abstract. He testified that he did not “teach firearns” and that
his course on defense tactics was concerned with “nostly unarnmed
techniques.” He pointed out that “the subjects that | basically
taught, the defense tactics program . . . was all hand to hand.”
It was in that context that he testified:

Q As part of the defense tactics, were
there any control tactics as part of your
teaching that woul d involve the use of a

si ngl e hand or one hand?

A No, sir, all the technigues | taught
required two hands.

Q And why was that?

A You can’'t effectively gain control of an
i ndi vidual with just one hand.

(Enmphasi s supplied). Major Ml cavage el aborat ed:
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Q And the weapon is not supposed to be part
of that equation?

A No, sir.

Q I f you have a gun in your hand, and you
intend to renove a driver froma vehicle
t hrough the use of a control tactic, what
shoul d you do with that weapon?

A You woul d have to hol ster the weapon.
And why is that?

A Because you need two hands to gain
control of an individual or to apply a
t echni que as taught at the acadeny as |
t aught .

Maj or Mel cavage further acknow edged that in the twenty-week
programnms given to police recruits, such as the one Sergeant Pagotto
took in 1980, a single three-hour class is spent on vehicular
extrication and then, 1in subsequent retraining progranms, the
subj ect is “never touched upon again.”

Sergeant Vittetoe was critical of Sergeant Pagotto for
attenpting to control Barnes “with one hand and with a gun in the
other.” He el aborated:

And this is for a reason. First of all, it’'s
difficult to control sonebody with one hand.
You don’t know of their physical size,
strength, abilities, or anything else, and it
generally requires two hands. Also, for the
protection of the firearm the firearm once
you take it out and you are dealing with a
suspect, a driver, in this case Preston
Barnes, you don’'t want to present that gun to
that person because that weapon can now be
used agai nst you.

(Enphasi s supplied).
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Sergeant Vittetoe acknow edged, however, that the Maryl and
State Police had permtted State Troopers to grab persons they were
attenpting to arrest with one hand even while holding a gun, ready
to shoot, in the other hand until approximately 1994.

The testinmony of both Major Ml cavage and Sergeant Vittetoe
dealt with the subject of vehicular extrication as an abstract
academ c or training exercise. Self-evidently, one can westle
with an opponent nore effectively with two hands than with one.
That’s the school solution. They analyzed the problem as if
Sergeant Pagotto had noved forward ab initio wwth a pre-forned and
deli berate plan to perform a one-arned vehicular extrication.
Their opinions had no pertinence to an instinctive, split-second
reaction, actual or hypothetical, where the right hand is already
hol di ng a weapon and where a car door suddenly opens, a foot or two
away, in front of one’s face. The instantaneous reaction either to
“nove into the anbush” or to attenpt to retreat to the cover of the
police cruiser is sonmething that is not concerned with the
school room par adi gm of a nodel vehicul ar extrication.

Li eutenant Key pl aced Sergeant Pagotto’s instinctive reaction,
when suddenly faced with a partially opened car door and the fear

of being shot, in a |l ess abstract perspective:

Q Well, do you have an opinion as to Steve
Pagotto rehol stering his weapon as he got
cl oser?

A Yes, sir.
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Q And what is that opinion? Could he have
done that? Should he have done that?
Explain, explain it to the |adies and
gentl emen of the jury.

A H s not reholstering--it’s not a guestion
should he or could he, it’s a question of
whet her it’s reasonabl e. H s not
rehol stering in this i nstance  was
reasonabl e.

Q And why is that?

A There are two reasons. One, the
imedi acy or the potential of the person
being arned inside the car. That's first
and forenost because it's his life that
he’s trying to protect.

(Enphasi s supplied).

The appellant’s version of this part of the encounter does not
permt a finding that the Baltinore Cty Police Departnent
guideline as to vehicular extrication had been viol ated. Even
assum ng, arguendo, that there had been a violation, however, that
woul d be, at nost, a prinma facie case of ordinary civil negligence.
Assuming that this is a case in which an officer mght be civilly
Iiable for negligence, there was insufficient evidence of the type
of wanton and abandoned indifference to human life required to neet
t he increnental burden of production that nust be satisfied before

a jury can consider the issue of gross crimnal negligence.

D. The Unfeasibility of a Mass Police Response:

A sub-thene running through the testinony of several of the
State’s experts was that even if Sergeant Pagotto could not be

faulted for his conduct once he was i nvolved in a cl ose one-on-one
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confrontation, he was at fault for allowng the one-on-one
confrontation to develop in the first instance. The expert opinion
was that once Sergeant Pagotto had sone reason to believe that the
white Subaru m ght be stolen or sonme reason to believe that the
occupants of the white Subaru m ght be arned, he shoul d have been
nmore circunspect than he was.

Several of the experts testified that he shoul d have remai ned
behi nd the door of his police cruiser, using it as a shield, while
he radi oed his dispatcher and requested additional backup units.
There was even the suggestion that he coul d have requested one of
the two police helicopters in case the white Subaru attenpted a
getaway.® The State was not entitled as a matter of lawto rely
upon the suggestion that Sergeant Pagotto shoul d have sunmoned the
police reinforcenents necessary to treat the stop in this case as
a “felony stop.”

It was Lieutenant Key who placed in perspective just what a
felony stop would entail and why the stop in this case could not
possibly be justified as a felony stop:

[1]t was a traffic violation. The reasonable
suspicion that there are other activities wll
not, in itself, justify a felony car stop

There is no probable cause to believe that a
fel ony was being comm tted.

In a felony car stop, if you go through the
procedures, you get people out, you put them

© The testimony revealed that in Baltimore City, unlike most other Maryland jurisdictions, the police
are not permitted, except in cases of certain dangerous felonies, to engage in a vehicular chase of fleeing
suspects.
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on the ground, you put their hands on their
head, they' re laying out in the street. You
have to have traffic stops. You have to have
nore than one car. It’s actually two cars,
and sonetines three cars, involved in it. You
go through this whole process, bring them
back, frisk themone at a tine. The process
takes 35 or 40 m nutes. W have thousands of
cars recovered--stolen cars recovered in the
City of Baltinore every year. Overwhel m ngly,
the majority of them are unauthorized use.
That’ s what they’ ' re charged with in the end.

Q Is that a felony or m sdeneanor?
A That’ s a m sdeneanor.

Q Go ahead.
A

And if we had a felony car stop every
tine the cop believed that sonebody was
inside that mght be arned or a threat to
his safety, we don’'t have enough police
to be able to conduct felony car stops.
This is a violent, urban comunity in
pl aces in the Cty of Baltinore and the
cops have to deal with it like that.
It’s not like being on the roads in the
State of Maryl and.

(Enphasi s supplied).

The reconmended response testified to by the State’s experts
ignored the fact that the city-w de gun recovery program had gun
recovery units operating throughout the city on a daily and nightly
basi s. Every stop of an autonobile by a gun recovery unit
necessarily involved a suspicion by the officers that the occupants
of the autonobile mght well be arned. The occupants of the

autonmobile fit the profile of those who were nore likely than
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others to be in possession of guns or they would never have been
stopped in the first place.

The gun recovery effort relied upon, as a key technique,
pretextual stops for traffic violations in order 1) sonetines to
frisk the occupants, 2) sonetinmes to spot guns or other evidence of
crime in plain view, or 3) sonetines to engage in consensua
searches of the autonmpbile and/or its occupants, all as ways of
di scovering and recovering guns. What ever the real notivation
however, the only constitutional justification remained a traffic
vi ol ati on.

W thout benefit of hindsight, the stop of the white Subaru in
this case woul d have appeared to be no different than the stop of
any other autonobile by any other gun recovery unit. Many such
stops will, by the very nature of things, yield no guns. If in
this case, for exanple, Sergeant Pagotto and O ficer Wagner had
remai ned beside their police cruiser holding the occupants of the
white Subaru at bay, other police cars had sped to the scene with
sirens wailing and done lights flashing, a helicopter perhaps had
hovered overhead, the occupants of the Subaru had been handl ed as
potentially armed and dangerous individuals, and all that had
ultimately eventuated was the issuance of a traffic citation for
di splaying a license tag in the wong place, the angry conmunity
reaction can readily be imagined. |If such a scenario were repeated

a hal f-dozen tinmes, outraged denonstrators woul d besiege City Hall
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and law suits and requests for injunctions would fill the
enotionally charged atnosphere. VWhat the experts in this case
suggested, with the benefit of hindsight, was sinply not realistic
for gun recovery units relying on pretextual traffic stops.

| f anything on the night of February 7, 1996 was fraught with
t he danger of ill consequences, it was perhaps the governnental
policy itself of relying on pretextual traffic stops for the
pur pose of taking guns off the street, a policy of confronting a
grave on-the-street reality with a relatively feeble rationale.
Such a policy, of course, was sonething decided on at a | evel far
above Sergeant Pagotto’s in the governnental chain of command.

Anot her obvious flaw in this suggestion is the fact that the
Baltinore Gty Police Departnment sinply does not have the resources
to respond nassively to every potentially dangerous stop by a gun
recovery unit. Wat the experts suggest that Sergeant Pagotto
shoul d have done was sinply not a viable alternative. A fortiori,
his disinclination to pursue a non-viable alternative was, as a
matter of |aw, not evidence of a felonious nens rea and the charge

of mansl aughter should not, therefore, have gone to the jury.

E. The Leqgal Significance of Not Following a Guideline:

Al'l of the testinmony of all of the experts, save one, nmade no
mention of a key link in the chain of logic that was an
i ndi spensabl e but unspoken part of the State’'s case. Even

granting, arguendo, the failure of an officer to follow a
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departnental guideline, what is the significance of such a failure?
The mssing premse was vital to the validity of the State's
ultimate syl logismof guilt.

The only witness to testify with respect to the significance
of the Baltinore City Police Departnent guidelines was forner
Li eutenant Charles J. Key. He was called, to be sure, as a defense
W tness and his testinony, therefore, does not literally qualify as
part of that version of the evidence nost favorable to the State’'s
case. In any meani ngful discussion of the |egal sufficiency of the
evidence in this case, however, his testinony--in strictly |ega
terms and not in any terns of conpeting credibilities or the
wei ghi ng of evidence--cannot be ignored. He was the author of the
critical guidelines in issue and the only expert witness to testify
with respect to their significance.

Li eutenant Key is a twenty-six-year veteran of the Baltinore
City Police Departnent, having served as a supervisor for twenty-
one of those twenty-six years. On the subject of the use of
firearms, he had received certification from Northwestern
Uni versity. He has been a consultant on the subject to both the
Baltinore Gty Police Departnment and various outside agencies. He
had taught the use of force to thousands of police officers and to
over a thousand prosecuting attorneys--United States Attorneys
State Assistant Attorneys CGeneral, and local State's Attorneys and

District Attorneys. He had done over five hundred eval uations of
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of ficer conduct in police-involved shootings and had personally
“responded to over 100 police shootings.” He was a State’s w tness
before the Grand Jury in this case. The State subsequently nade
t he tactical decision, however, not to call himas a trial wtness.

Wth respect to his authorship of the guidelines in this case,
Li eutenant Key testified:

Q And can you explain to the |adies and

gentlemen of the jury your experience in
police policy, training and procedures?

A As | said, | was a supervisor for 21
years. | have witten in that tine--I
have no i dea how many nenoranduns. |’ve
witten specifically the general order on
host age rescue/ host age barri cade
situations; the use of force qgeneral
order, the new use of force qgeneral
order, the sections pertaining to | ethal
force: the training gquidelines on use of
force: a dozen or so |l esson plans on use
of force, officer survival; a nunber of
ot her nenoranduns for the agency, in
addition to which | _wote the state
reqgulations for firearns for the Maryl and
Police Training Comm ssion which were
adopted into law by the Maryland Police
Training Conni ssi on.

Q "’ mgoing to show you what’s been marked
as Exhibit Nunber 26, called “Cuidelines,
Use of Force.” Did you wite these?

A For the sake of brevity, it looks like

it’s conplete, and these are the ones
that | wote, yes

(Enphasi s supplied).
The specific guidelines that were central to the State’ s case

were those involving the “use of force.” Lieutenant Key was not
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of those guidelines, both in their original

ver si on

and in the 1993-94 revision, but had testified in a nunber of

courts as an expert w tness on the subject of

Q

( Enmphasi s suppl
Li eut enant

general orders,

firearns, he took a nunmber of factors into consideration:

Q

Ckay. Could you explain to the |adies
and gentlenmen what use of force neans

and, and how t hat--what your expertise in
that is?

|’ve been qualified in probably 10, 11
courts, inthe Grcuit Court of Baltinore
City in use of force. Aso, the District
Court for Rockbridge County, Virginia.
The subject involves--although |I’ve been

qualified both as an expert in police and

civilian use of force, generally first

sel f - def ense i ssues, t hose i ssues

involving specifically, in this case,

police officers, what qoes into the

circunstance of the use of force and what

IS reasonable and appropriate in the

officer’s response to an incident.

i ed).

“use of force”:

Key pointed out that in witing the guidelines, the

and the |l esson plans with respect to the use of

Let’s tal k about guidelines for a nonent.
Explain to the jury the different

elenents vou considered when you wote

trai ni ng qui del i nes, | esson pl ans,

general orders, and the state requl ation

pertinent to the firearns training.

The witing of guidelines for police
officers has to take in that whole body
of information that the officer needs to
function on the street. Involved in that
is law, specific regulation, the officer
survi val concepts that we’'ve heard
di scussed over the period of tinme of this
trial. So that when the guideline cones
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out, it has to recognize certain bodies
of i nf ormati on, sone  of which are
requl atory., sone of which are quides.

(Enphasi s supplied).
He further explained the differences that separate a | aw from
a regulation and a regulation froma guideline and the fact that
even the violation of a regulation would only subject the violator
to adm ni strative charges:
Q [T]ell the ladies and gentlenen of the
jury the difference between a guideline,
a law, a regulation?
A Well, the laws, of course, are the |aws
that we all have to abide by. Pol i ce
officers are not exenpt fromthat. There
is a body of law involving police officer
use of force that gets involved in the
regul ati on. Those are absol utes. The
regul ation is an absol ute.
When asked what the sanction would be for violating a regulation,
Li eut enant Key responded:

A Then he could be subj ect to
adm ni strative charges.

Q Not crim nal charges?
A No, sir.
Li eutenant Key then contrasted a guideline with a regul ation
and testified specifically with respect to State’'s Exhibit No. 26,
whi ch was a ni ne-page set of guidelines governing the use of deadly
force that had been published in May of 1995 and had been witten

by Li eutenant Key hinsel f:
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A The quideline is created to quide the
officers. lt'’s exactly what it says it
is, aquide. 1t's discretionary to sone
ext ent and wi t hin t he policy.

Specifically to these guidelines, I
i ncorporated them by reference into
general order having to do with use of
force for the purpose of the agency being
able to determ ne what they wanted the
officer to do by being able to bring
adm ni strative charges agai nst them

Q When you say “guidelines,” are you
referring to what's been previously
mar ked as Def ense Exhibit--State’s
Exhi bit Number 267

A Yes, sir, | am

Q And is it your testinobny [that] these
guidelines were not witten as | aw?

A No, sir, they are not.

(Enphasi s supplied).

Li eutenant Key testified that the “regul ation” applicable to
Sergeant Pagotto’s conduct on the night of February 7, 1996 was
that he report to the Hom cide Squad. Li eutenant Key, who
responded to the shooting of Preston Barnes that night, further
testified that Sergeant Pagotto fully conplied with any applicable
regul ati ons:

Q Did Sgt. Pagotto abide by Departnent

regul ati ons on the night of February the
7th?

A Yes, sir, he did.
Li eutenant Key further distinguished between failures to

follow a guideline which related to training (and would indicate
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that some retraining is required) and policy violations. He
testified further that the alleged guideline violations at issue in
this case, even if they occurred, were in no event policy
vi ol ati ons:

Q [ T] he ones we’re tal king about here were
all discretionary?

A Yes, sir, they are.
Q They were not policy violations?
A No, sir.
In terns of the significance and the gravity of any arguable
violation of a departnental guideline by Sergeant Pagotto,
Li eutenant Key's testinony as to that significance was the only

evi dence in the case.
State v. Albrecht Distinguished

In arguing for legal sufficiency, the State relies heavily on

State v. Al brecht, 336 MI. 475, 649 A 2d 336 (1994), and there are,

i ndeed, surface simlarities between that case and this. [In that
case, a Montgonery County police officer was convicted of
i nvol untary mansl aughter and of two counts of reckl ess endanger nent
when t he shotgun he was hol ding accidentally discharged, killing
Rebecca Garnett and endangering several others. On closer
i nspection, however, that case is not at all dispositive of this
one.

Before turning to five distinctions which we believe to be

critical, we note, in passing, two other |esser differences between
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the two cases. Because Al brecht was a court trial rather than a
jury trial, there was at the end of the case no formal anal ysis of
t he burden of production per se. Unlike the situation where the
judge, as legal referee, nust nmake a deliberate decision to submt
the case to a fact-finding jury, the judge in a non-jury case tends
to glide al nost subconsciously fromhis role as |legal referee into
his very different role as fact finder wwth l[ittle or no pause to
mark the transition. Al though, to be sure, appellate review of the
two trial nodes involves the sane neasure of |egal sufficiency, the
Al br echt opinion nonetheless had little occasion to analyze the
burden of production as such. Al brecht held that the evidence, if
gi ven maxi mnum wei ght, would support the verdicts. It had no
occasion to ask whether the fact finder should have engaged in the
wei ghi ng process.

A factual difference between the two cases is that the
physi cal confrontation in Al brecht took place in daylight, at 7
P.M in late May, in the presence of a nunber of w tnesses out on
the street and surrounding sidewalks at that hour. The
confrontation in this case took place in the dark, at 8:30 P.M on
an icy February night, on an apparently deserted street.

In addition to these | esser distinctions, the Court of Appeals
in Al brecht found of express significance five factors that differ

dramatically fromthe corresponding factors in this case.

A. A Shotgun Versus a Handgun:
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Much nmention was made in the A brecht opinion of the fact that
the officer there unlinbered a shotgun instead of a handgun and of
the heightened justification required before making such a
del i berate choice of a weapon. “[We find that there was
sufficient evidence presented fromwhich the trial court could have
concl uded that Al brecht was both grossly negligent and reckless in
failing to exercise the extrene caution that he was required to
exercise in the handling and the use of his shotgun.” 336 M. at
486. “According to Miel enhort, an officer’s shotgun is considered
the ‘“ultimate weapon to utilize and constitutes the highest |evel
of force that an officer may use to respond to a particular
Ssituation.” 336 Md. at 490. “[T]he officer nust be able to
articulate a clear and present danger to hinself or others before
t he shotgun may be used.” 1d. “MNally stated that the shotgun is
‘nore of an offensive weapon’ than a handgun because the shotgun
discharges ‘nultiple projectiles,’” creating ‘a better chance of the
officer hitting whatever it is he's intending on shooting at.’”
336 Md. at 492. “Forner Sergeant Raynond Giffin . . . stated that
the shotgun is a ‘particularly dangerous weapon’ which ‘creates a
pattern of destruction’ when used, and that an officer nust
exercise ‘extreme caution’ in the use of that weapon.” 336 Ml. at
493- 94. In our case, by contrast, Sergeant Pagotto was carrying

only a standard handgun and not a shot gun.

B. The Placement of the Trigger Finger:
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More than on any other single factor, the Al brecht decision
relied on the fact that the officer’s finger was literally on the
trigger, enhancing thereby the risk of accidental discharge. “W
find that the evidence was sufficient to establish that
Al brecht took substantial steps to use deadly force against her--to

wit, racking his shotgun and aimng it, with his finger on the

trigger, at Garnett.” 336 Md. at 486 (enphasis supplied).
“McNal Iy further testified that police candi dates were instructed
that an officer’s trigger finger should be kept on the trigger
guard and away from the trigger.” 336 Ml. at 492. “I1Giffin]
testified that an officer should not place his finger on the
shotgun’s trigger unless and until the officer believes that he may
have to shoot the suspect.” 336 Ml. at 494. O ficer Albrecht,
i ndeed, testified that his finger was on the trigger. 336 Ml. at
497. The final holding was that the evidence permtted a finding
that the officer brought his gun to bear on the victim“with his

finger on the trigger.” 336 MI. at 505 (enphasis in original).

In the present case, Sergeant Pagotto testified that his
finger was never intentionally on the trigger and no wtness
offered any testinony to the contrary. As a matter of physics, on
the other hand, there is a logical inference that the finger nust
have been on the trigger at the nmonent it was fired. \Whether it
was there at sone tinme prior to the Sergeant’s apparent clutching

motion as he was pushed to the ground, however, is pure
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specul ati on. In marked contrast to Albrecht, the only direct
evidence was that his finger was outside the trigger guard,
al though admttedly along the slide of the weapon rather than
l[iterally underneath the trigger guard. Lieutenant Meiklejohn, the
Director of Training for the Montgonery County Police Departnent
and al so a key expert witness in the Al brecht case, testified that
Sergeant Pagotto’s placenent of his finger along the slide of the
automati ¢ woul d have been an authorized action in Mntgonery County
and, indeed, in every jurisdiction in Maryland except for Baltinore
Cty. The inportance of this is that for a comon | aw fel ony such
as mansl aughter, the quality of gross crimnal negligence has to be
sonmething inherently dangerous, sonething of a mlum in se
character, rather than a nere mal um prohi bitumtype of regulatory
violation that may vary from year to year and from county to
county. The placenent of the trigger finger in Albrecht was
generally, if not universally, prohibited; the placenent of the

trigger finger in this case was al nost universally accepted. It is

obvi ously not deened to be an inherently reckless and wanton and

t hereby crimnal act.

C. The Aiming of the Weapon at the Victim:

In Albrecht, the officer enhanced the danger to the victim by
deliberately fixing the victimin his gunsights. “Wtnesses at the
scene testified that A brecht, |ooking down the barrel of the gun,

ainmed his shotgun directly at Garnett.” 336 Ml. at 481. “Al brecht
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testified that he kept his shotgun pointed at Garnett.” 1d.

“Al brecht was steadily holding the shotgun and directly aimng it

at Garnett at the tinme that the weapon discharged.” 336 M. at
482. “Al brecht took substantial steps to use deadly force agai nst
her--to wt, racking his shotgun and aimng it . . . at Garnett.”

336 Md. at 486.

Al t hough Dam en Jackson and Ali Austin testified that the
appel  ant had earlier pointed his weapon at Preston Barnes through
the open driver’s door, the only testinony with respect to the gun
after the Subaru began to nove was that Sergeant Pagotto was not
aimng his weapon at Preston Barnes when it discharged and that the
gun only went off after Barnes drove the Subaru into Sergeant
Pagotto’s body causing his gun hand to crash into the left rear
W ndow. The trajectory of the fatal bullet, through the rear

wi ndow rat her than through the open front door, bears that out.

D. The Status of the Victim As One No Longer Posing a Threat:

It was inportant to the Albrecht decision that Rebecca
Garnett, at whom the shotgun was ainmed with a finger on the

trigger, no |longer posed any threat to the officer who had her in

his gunsight. “Albrecht . . . decided that she did not pose any
danger to himi and “check[ed] off Garnett as a threat.” 336 Ml. at
481. “We find that the evidence was sufficient to establish that

Rebecca Garnett did not pose any danger to either Al brecht

hinself or to third parties.” 336 MI. at 486. “Albrecht admtted
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that he did not feel threatened by Rebecca Garnett.” 336 M.

at 495. “Albrecht repeatedly testified that . . . he had ‘checked
her off,” and that ‘she was the least of his worries.”” 336 Ml. at
496. The final holding was that the evidence supported the

conclusion that the officer was unreasonable in bringing the
shotgun to bear “on an unarned individual who did not present a
threat.” 336 MI. at 505. Rebecca Garnett was standing still, sone
di stance away fromthe car, with her hands in full view holding a
bag of potato chips.

Preston Barnes, by contrast, posed a continuing threat to
Sergeant Pagotto. From the outset, Sergeant Pagotto feared that
Barnes mght be arned. Barnes was inside the car, naking
suspicious notions, and his hands were not in view In no
concei vabl e way had Preston Barnes, unlike Rebecca Garnett, been

elimnated as a threat.

E. Compliance With Police Commands:

In the Al brecht case, Rebecca Garnett and the two others who
had been with her were fully conplying with the police commands at
t he nonment the shotgun di scharged. The fact-finding judge referred

to “the lack of threats posed by the suspects, given their

essential conpliance with [the officer’s] shouted conmands.” 336
Ml. at 484 (enphasis supplied). Al brecht hinself testified, “lI was
thinking to nyself, *Okay. She has conplied.’” 336 Ml. at 497

(emphasi s supplied).
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In dianetric contrast, Preston Barnes aggressively resisted
rather than conplied with the lawful police commands. |nstead of
stopping the car when he was lawfully ordered to do so, he
deliberately allowed it to continue to drift. |Instead of putting
on the enmergency brake and placing his hands on the dashboard when
he was lawfully directed to do so, he argued wi th Sergeant Pagotto,
protesting that he had not done anything wong. When Ser geant
Pagott o opened the door w der and reached inside the Subaru, Barnes
presuned to struggle with himinstead of doi ng what he was ordered
to do. We know, noreover, that Barnes’'s tactical plan all along
had been to make a sudden vehicul ar getaway fromthe scene of his
detention. |Immediately before Sergeant Pagotto’s weapon went off,
Preston Barnes deliberately “revved up” the notor and turned the
car into Sergeant Pagotto’s body as the car began to accel erate.
Far from conplying, Preston Barnes was Iliterally assaulting
Sergeant Pagotto, with an autonobile as the weapon, at the nonent
the gun went off.

F. Conclusion:

This case, key factor by key factor, is the dianetric opposite
of Albrecht. The contrast, noreover, highlights the deficiency of
t he evidence of gross negligence in this case. Even in Al brecht

the evidence was close. Here, it did not get close.

The Mens Rea of Reckless Endangerment
Is No Less Than the Mens Rea of Gross-Negligence Manslaughter
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Sergeant Pagotto was convicted, under two separate counts, of
t he reckl ess endangernent of both Dam en Jackson and Ali Austin as
well as of the involuntary manslaughter of Preston Barnes. A
single set of facts, a single state of m nd on Sergeant Pagotto’s
part served as the predicate for all three convictions. Qur review
of the legal sufficiency of the evidence, therefore, is effectively
reduced fromthree reviews to a single review
The crime of Reckl ess Endangerment was created by Ch. 969 of
the Acts of 1989 and is now codified as Art. 27, 8 12A-2. Section
12A-2(a) provides:
(a) Creation of substantial risk of
death or serious physical injury; penalties.--
(1) Any person who recklessly engages in
conduct that creates a substantial risk of
death or serious physical injury to another
person is gquilty of the msdeneanor of
reckl ess endangernment and on conviction is
subject to a fine of not nore than $5, 000 or
i nprisonnment for not nore than 5 years or
bot h.

As Judge Bi shop pointed out for this Court in Mnor v. State,

85 Mi. App. 305, 314-15, 583 A 2d 1102 (1991), aff'd, 326 M. 436,
605 A 2d 138 (1992), the language of the new Maryland statute
enpl oys substantially the |anguage of § 211.2 of the Mdel Penal
Code. Al t hough Maryl and has not adopted the Mdel Penal Code
itself or its definition of “reckless,” a part of that definition,
contained in 8 2.02(2)(c), was tracked, alnost word for word, by

the Court of Appeals in Mnor v. State, 326 Md. 436, 443, 605 A 2d
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138 (1992). Model Penal Code and Comrentaries 8 2.02 (Oficia
Draft and Revi sed Comments 1985), defines “recklessly” as foll ows:

A person acts recklessly with respect to
a material elenent of an offense when he
consciously disregards a substantial and
unjustifiable risk that the material el enent
exists or will result fromhis conduct. The
ri sk must be of such nature and degree that,
considering the nature and purpose of the
actor’s conduct and the circunstances known to
him its disregard involves a gross deviation
from the standard of conduct that a |aw
abi ding person would observe in the actor’s
si tuati on.

(Enphasi s supplied).

In Mnor v. State, 326 M. at 443, Chief Judge Murphy set out

the test for recklessness in this state:

The test is whether the appellant’s
m sconduct, viewed objectively, was so
reckless as to constitute a gross departure
from the standard of conduct that a |aw
abiding person would observe, and thereby
create the substantial risk that the statute
was designed to punish

(Enphasi s supplied).
In State v. Albrecht, 336 M. 475, the Court of Appeals

essentially treated the nens rea of reckless endangernent and the
mens rea of involuntary manslaughter as a single and
i ndi stingui shabl e phenonenon. It set its mssion of review ng the
| egal sufficiency of the evidence in the follow ng terns:
As Judge Messitte noted, the “overriding
gquestion” in this case was whether Al brecht’s
conduct constituted a “gross and wanton

deviation from reasonable conduct” such as
woul d support convictions of involuntary
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mansl| aught er and reckl ess endanger nent. As
such, the evidence presented at trial, both in
the form of docunentary and testinonial
evi dence, focused upon the issue of whether
Al brecht had acted as a reasonable police
of fi cer under the circunstances.

336 Md. at 486-87.

In Wllians v. State, 100 Ml. App. 468, 474, 641 A 2d 990

(1994), we essentially treated nentes rei of the respective crines
as one and the sane:

The state of mnd of recklessness, in the
context of reckless endangernent as well as in
other crimnal contexts such as depraved heart
mur der and possi bly grossly negl i gent

mansl aughter, 1is variously described as an
attitude wherein the crimnal agent, conscious
of the [I|ife-endangering risk involved,

nonet hel ess acts with a conscious di sregard of
or wanton indifference to the consequences.

(Enphasi s supplied).

Al t hough it is not necessary to decide in this case, it is
conceivable that, in ternms of the consciousness of risk, there is
a slightly heavier content to the nens rea of reckless endanger nent
than there is to the nmens rea of gross-negligence mansl aughter
This is a very real possibility because reckless endangernment is
probably the inchoate form of depraved-heart nurder as surely as it
is the inchoate form of gross-negligence nanslaughter. The
consci ousness of risk, however, is not a factor in this case. One
thing that is sure is that the nens rea of gross-negligence
mansl aughter is the mnimal content of the nens rea of reckless

endanger nent . |f, therefore, the evidence in this case is not
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legally sufficient to support a conviction for involuntary
mansl aughter, as we hold it is not, it is ipso facto legally

insufficient to support the convictions for reckl ess endanger nent.

The Burden of Production Beyond Mere Negligence:
The Manslaughter Cases

W turn our attention to the nens rea of involuntary
mansl aughter. Evidence of sone negligence does not, ipso facto,
satisfy the production burden with respect to gross crimnal
negligence and it is not permssible to delegate the ultinate
decision in that regard to the unrevi ewabl e wei ghi ng process of the
jury. The legal control gate is in place for the precise purpose
of limting the evidence of negligence that may be wei ghed by the
fact finders as a predicate for possible crimnality.

In Thomas v. State, 206 M. 49, 109 A 2d 909 (1954), two

children were killed by a truck driven by Thomas allegedly “in a
grossly negligent manner.” A Mntgonery County trial judge,
sitting without a jury, found Thomas guilty of two separate counts
of autonobile manslaughter. After equating statutory gross
negli gence with conmmon | aw gross negligence, 206 Mil. at 51, Chief
Judge Brune observed that the evidence could have supported a
finding of sonme negligence in three separate regards:
This rather full review of the evidence
shows that there were only three factors from
whi ch gross negligence m ght be deduced: (1)
excessi ve speed; (2) defective brakes; and (3)

i nt oxi cati on.

206 Md. at 55.
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Wth respect to the possibility that Thomas was violating the
speed imt, the Court of Appeals noted that “[i]f it was exceeded,
it was not greatly exceeded.” 206 MI. at 55-56. Chief Judge Brune
noted that the trial judge seened to have inferred that there was
sonme negligence but not gross negligence. Significantly, the Court
of Appeals, reviewing the evidence as a matter of |aw, concluded
that there was no legally sufficient evidence of gross negligence:

Though the comments of the learned trial judge
at the conclusion of the testinony indicate
that he considered the speed at that point
greater than it should have been and., we
infer, negligent, he did not, as we read his

comments, find it such as to indicate gross
negligence. Neither do we.

206 Md. at 56 (enphasis supplied).

Wth respect to the possible finding that Thomas continued to
drive the truck even with the know edge that the brakes were
defective, the Court of Appeals concluded that such conduct, even
if ill-advised, was not legally sufficient to permt a finding of
a “wanton or reckless disregard for human life”:

In this Court, the State seeks to establish
negligence on the part of the appellant
because he continued to operate the truck
despite his know edge that the brakes were
defective. . . .Even if the contention nade by
the State in this Court is open to it, we
think the evidence is insufficient to support
a charge of gross negligence against the
appellant. He duly and pronptly reported the
unsati sfactory condition of the brakes to his
superior after they had supposedly been
repaired, and he was ordered to go on using
the truck until it could be spared for further
repairs. The defects in the brakes do not
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appear to have been so great or of such a
nature as to indicate that the continued
operation of the truck would anount to “wanton
or reckless disregard for human life.”

206 Md. at 56 (enphasis supplied).

It was the evidence of intoxication that the fact finder found
wei ghty enough to constitute gross crimnal negligence. The fatal
accident occurred at 3:30 P.M The undi sputed evi dence showed t hat
t he ni neteen-year-old driver had consuned six bottles of beer that
day, two of which were consuned a few m nutes before the occurrence
of the accident. The Mntgonery County detective who first arrived
at the accident scene snelled alcohol on Thomas’s breath.
Not wi t hst andi ng such evi dence and the significance given to it by
the fact finder, the Court of Appeals held that the evidence of
i ntoxication was not legally sufficient to have permtted a finding
that Thomas was guilty of gross negligence:

In our opinion, the evidence with regard to
i ntoxi cation was not sufficient to warrant a
finding that the appellant was guilty of gross
negligence wthin the established neaning of
the statute in operating the truck at the tine
of the occurrence of the tragic accident.

206 Md. at 57-58.

In Johnson v. State, 213 M. 527, 132 A 2d 853 (1957), a

Baltinore City judge, in a non-jury case, found the appellant
guilty of autonobile manslaughter primarily on the basis of
excessive speed. There was also evidence fromthe investigating

officer that the appellant “had an odor of al cohol on his breath.”
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The version of the evidence nost favorable to the State was that
t he appel |l ant was operating his vehicle on a Baltinore City street
at “about 60 mles per hour.” Because the street was in a
commercial area and because the tinme was alnost 2 A M, however
the Court of Appeals, speaking through Chief Judge Brune, held that
t he speedi ng, even though enough to establish civil negligence, was
not legally sufficient to permt a finding of gross negligence:

Hs speed may well have been such as to

establish ordinary negligence for which he

would be liable in a civil suit, but that is

not the test under our mnmansl aughter statute,

which inposes a penalty only for gross
negl i gence.

213 Md. at 532 (enphasis supplied). The Court of Appeals went on
to point out that even evidence of negligent conduct does not
necessarily permt a finding that it “amunt[ed] to crimnal
i ndi fference to consequences”:
The speed that was indulged in, at the
time and in the place, in the case at bar is

not such that anpbunts to crimnal indifference
t o consequences.

213 Md. at 534 (enphasis supplied).

In Plumer v. State, 118 MI. App. 244, 702 A 2d 453 (1997), a

Mont gomery County jury found the appellant guilty of mansl aughter
by autonobile. Al though the evidence permitted a finding that the
appel l ant was operating his vehicle slightly in excess of the
thirty-mles-per-hour speed limt, that was clearly not the basis

for the jury's verdict. The accident occurred at 2:30 in the
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afternoon as the twelve-year-old victim was wal king hone from
school . The appellant’s vehicle, apparently because of the
appel lant’s inattention, drifted to the right and proceeded up onto
t he sidewal k where it struck the victimfromthe rear. A w tness,
driving behind the appellant, saw the appellant beginning to drift
and bl ew his horn and flashed his high-beans in an effort to get
his attention. After the accident, the appellant fled the scene.
After a thorough analysis of the case |aw distinguishing
ordinary civil negligence from gross crimnal negligence, Judge
Thi enme observed with respect to the appellant:
There is little doubt in our mnds that the
actions of the appellant on 22 Decenber 1995
were reprehensible, imoral, and callous. W
can think of many other terns to describe the
appellant for being directly responsible for
the death of a twelve-year-old girl as she

strolled honme from school. . . “Mirderer.”
however., is not one of those terns.

118 Md. App. at 254 (footnote omtted; enphasis supplied).
The State argued that because the appellant was driving
t hrough a school zone, he had a heightened duty to naintain a
proper | ookout. In holding that the evidence was not legally
sufficient to have permtted the trial judge to submt the
mansl aughter charge to the jury, the Court of Special Appeals
rejected that contention by the State:
The State relies heavily on the fact that
the accident occurred in a school zone and
that the appellant, because he failed to

mai ntain a proper |ookout in such an area, was
therefore grossly negligent. W disagree.
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118 Md. App. at 267.

The Court of Special Appeals also held that evidence that the
appellant fled the scene was not a sufficient predicate for a
finding of gross crimnal negligence:

It is also uncontested that the appel |l ant
fled the scene after the accident. G ant ed,
flight is a factor to consider, but given the
fact that the only evidence of irregular
driving was the appellant’s brief drift to the
shoul der and the curb, flight fromthe scene
cannot support a finding of gross negligence.

.[Tlhe appellant’s choice not to stop and
render aid, while norally inexcusable, may
have amount ed to no nor e t han t he
mani festation of his own fright and disbelief.
We do not think that such flight, under the
ci rcunst ances, denonstrates that the appell ant
cared so little about what he had done as to
render himarossly negligent.

118 Md. App. at 268 (enphasis supplied).

The appel | ant was unquestionably negligent and that negligence
resulted in “sheer tragedy.” The Court of Special Appeals
nonet hel ess reversed the conviction and held that the negligence
was not of such an “extraordi nary or outrageous character” as to
have permtted the jury to speculate on whether it constituted
mans| aught er:

The reason for the appellant’s departure from
the travel portion of the roadway is and
forever wll be unknown. He may have dozed
off at the wheel; he may have been changing
the radio station; he may have been reading
directions; he my have spotted sonething
across the street that caught his attention.
That he should have paid 100% attention to the
roadway in front of himis wthout question.
Nevertheless, his brief lack of attention,
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even though it resulted in sheer tragedy. was
not of such “extraordinary or outrageous
character” as to rise to the level of gross
neqgl i gence capabl e of sustaining a conviction
for autonobil e mansl aught er.

118 Md. App. at 269 (enphasis supplied).

It is the |lesson of Thomas v. State, Johnson v. State, and

Plummer v. State that it is no adequate answer to say that the jury

heard both the State’'s position and the defendant’s position and
then, properly instructed, rendered its verdict. It nust also be
determned as a matter of law, first by the trial judge and then by
t he appellate court, whether the |egal threshold was crossed so as

to permt the jury to consider a verdict of possible crimnality.

The Burden of Production Beyond Mere Negligence:
The Punitive Damage Cases

Wth respect to that special quality of wantonness and abandon
that may transforma negligent tort into a negligent crime, we need
not |look to the manslaughter cases al one. Precisely the sane
standard of gross negligence is also an integral part of Maryland
tort law, as the mninmal nental state that will permt the awardi ng
of punitive damages. The enploynent of the sane gross negligence
standard is appropriate because an award for punitive damages in a
tort case and a crimnal prosecution share the common denom nat or
pur pose of DETERRI NG negligence of “an extraordi nary or outrageous
character” that manifests a “wanton or reckl ess disregard of human

life.”
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It was the | andmark opinion of Judge Levine for the Court of

Appeals in Smith v. Gray Concrete Pipe Co., 267 MI. 149, 168, 297

A.2d 721 (1972), that first established the absol ute equival ency of
gross negligence in the <context of autonobile manslaughter
prosecutions and gross negligence as the necessary mnim
condition for an award of punitive damages in tort actions:

We regard a “wanton or reckl ess disregard
for human life” in the operation of a notor
vehicle, wth the known dangers and risks
attendant to such conduct, as the |egal
equivalent of malice. It is a standard which,
al t hough stopping just short of wlful or
i ntentional injury, contenplates conduct which
IS of an extraordinary or out r ageous
character. Yet, it is both a functional and
definitive test which, as we have noted,
enjoys the virtue of having been frequently
applied in this state. And if, as a test, it
has been regarded as adequately stringent to
serve as a basis for possible inprisonment,
then, surely, there appears to be no valid
reason for deemng it too liberal for inposing
civil sanctions. W hold that it is the
standard by which clains for exenplary danages
arising out of notor vehicle operation are to
be tested.

The ei ghteen-year-old driver of a truck in the accident that
caused the death of a mnor 1) undertook to operate the truck
W thout having first inspected it to determne its nechanica
condition; 2) failed, when the hood flew up, to pull the truck to
the side of the roadway and instead pulled it into the center |ane
of a 70-m | es-per-hour interstate highway; and 3) knew or should
have known that the truck a) was precariously |oaded, b) was

i npossible to control in excess of 50 mles per hour, c) was in
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violation of many requirenents of law, and d) had a hood that was
precariously fastened and m ght cone undone at any tine. 267 M.
at 170-71. The Court of Appeals held that that “[c]onstitut[ed]
sufficient negligence to support a claimfor conpensatory danages”
but did not represent “a wanton or reckless disregard for human

life.”

Wth respect to the clai magai nst Edwards
in count four, we are of the view that said
conduct , although constituting sufficient
negligence to support a claimfor conpensatory
danages., does not nopunt up to “a wanton or
reckless disregard for hunman life.” Si mpl y
stated, there is absent the “extraordi nary or
out rageous” conduct on Edwards’ part which we
have said nust attend the operation of a notor
vehicle in order to sustain a claim for
exenpl ary damages. Wiat plaintiffs allege is
a breach of duty by Edwards in operating a
truck wi thout being assured of its condition,
and a failure to respond correctly to the
energency confronting him when the hood flew
up. The failure to respond properly under
exigent circunstances underscores the very
distinction we neke between a situation
reflecting “nere” neal i gence., for whi ch
conpensatory danages are available, and that
which we say may entitle an injured party to
exenpl ary dannges.

267 Md. at 171 (enphasis supplied).

The trucking conpany, on the other hand, charged with the
negligent entrustnment of the truck to the driver was held to have
been grossly negligent and was ordered to pay punitive danmages.
The thing that distinguished the case against the driver fromthe
case against the trucking conmpany was the presence versus the

absence of “the pressures of a highway crisis.”
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The salient feature of the case at bar is
that the conduct of Gray which subjects it to
possi bl e exenpl ary damages di d not occur under
the pressures of a highway crisis, where what
m ght superficially appear to be caused by
“extraordinary or outrageous conduct” could be
nerely the result of poor judgnent exercised
under such circunstances.

267 Md. at 172 (enphasis supplied).
In Medina v. Meilhamer, 62 Ml. App. 239, 489 A 2d 35 (1985),

a two-year-old child was badly burned when he fell or junped into
a hole filled with scalding water left wunattended by workers
repairing a broken hot water pipe at an apartnent conplex. This
Court distinguished ordinary negligence from gross negligence,
affirmed a $400, 000 award for conpensatory damages, and reversed a
$300, 000 award for punitive damages:

It is clear that the actions of
appell ants anpbunted to negligence but . . .we
must decide whether that is "“an aggravated
form of negligence, differing in quality
rather than in degree from ordinary |ack of
care” and is “nore than any nere m stake
resulting in inexperience, excitenent, or
conf usi on : : - nor e t han mer e
t hought| essness or inadvertence, or sinple
inattention.”

The quantity of the negligence in this
case does not change the quality of that
negligence so that it becones different from
ordinary lack of care. W hold that the
conduct of appellants in this case., while
clearly negligent, was not so extraordinary or
outrageous as to raise that conduct to the
qualitative level necessary to establish a
foundation for the award of punitive danages.

62 Ml. App. at 251-53 (citation omtted; enphasis supplied).
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In Nast v. Lockett, 312 Md. 343, 351, 539 A 2d 1113 (1988),

Judge Oth reaffirnmed that the test for gross negligence is the

same in a mansl aughter prosecution and in a tort claimfor punitive

damages:

(Emphasi s

gr oss negl

[Tlhe test in a civil autonobile accident
action for the subnission of the award of
punitive dannges to the trier of fact is the
sane _as the test in a crinmnal prosecution of
mans|l aught er by autonobile for the subm ssion
of the question of the quilt of the accused to
the trier of fact.

supplied). Judge Oth also reaffirnmed that the test for

igence is a stringent one:

Only conduct that is of an extraordinary or
outrageous character wll be sufficient to
inply this state of mnd. . . . Sinple
neagligence wll not be sufficient--even
reckless driving may not be enough. It is not
reckless driving that allows punitive danages;
it is the reckless disregard for human life.
Reckless driving nay be a strong indicator
but unless it is of an extraordinary or
out rageous character, it will ordinarily not
be sufficient.

312 Md. at 352 (enphasis supplied).

the Court of Appeals held, 312 Ml. at 366,

under

Wth respect to one of the drivers charged with negligence,

t he

t hat evi dence of driving

i nfluence of alcohol (but short of intoxication) and

evi dence of several traffic law violations were not

enough to

require submtting the issue of punitive damages to the jury:

[ T]he evidence as to Lockett was legally
sufficient to establish that she was driving
whi | e under the influence of alcohol, but was
not legally sufficient to show that she was
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i nt oxi cat ed. The degree of her inpairnent,
not havi ng reached the |evel of intoxication,
would not, without nore, be sufficient to
el evate her sinple negligence to qross
nealigence. Nor would the evidence as to her
traffic law violations be legally sufficient
in itself to show that she had a wanton or
reckl ess disregard for human life.

(Footnote omtted; enphasis supplied).

The Burden of Production Beyond Mere Negligence:
The Governmental Immunity Cases

For purposes of evaluating gross negligence in a mansl aughter
case and the burden of production with respect to it, the punitive-
damage case law is not the only anal ogue we have. In certain
i nstances, a governnental enployee performng a discretionary
function in a non-nalicious way who woul d ot herwi se enjoy i munity
could lose that immunity if his conduct involved gross negligence.
Those cases are particularly pertinent to the case sub judice
because they invol ve dangerous and clearly negligent actions by |aw
enforcenment officers and other governnental personnel

Section 19-103(b) of the Transportation Article confers
immunity on operators of energency vehicles for ordinary negligence
but does not confer inmmunity if the operator, inter alia, was

guilty of gross negligence. Boyer v. State, 323 MI. 558, 594 A 2d

121 (1991), was a case in which two persons were killed after being
hit by a drunken driver involved in a high-speed chase with the
State Police. A State Trooper was charged with gross negligence

for having engaged in a seven-mle chase with a drunken driver
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t hrough heavy traffic and nunerous intersections at speeds that
were at times in excess of 100 mles per hour. It was al so charged
that the State Trooper failed to “activate i mediately all of the
enmergency equi pment on his police car.” The trial judge granted
summary judgnent in favor of the State Trooper. After a thoroughly
anal yzed review of the gross negligence standard, Judge Eldridge
affirmed that grant:

Viewing the allegations in the |ight nost
favorable to the plaintiffs, we neverthel ess
hol d that Trooper Titus’s alleged conduct did
not anmount to gross negligence as a matter of
law. The plaintiffs’ allegations that Trooper
Titus drove at high speeds on a road congested
wth traffic in an attenpt to apprehend a
suspected intoxicated driver do not indicate
that he acted wth wanton or reckless
disregard for the safety of others. Although
the conplaint states that Trooper Titus did
not “imediately” activate his energency
equi pnrent and violated police procedures,
t hese sonewhat vague allegations do not
support the conclusion that he acted wth
gross negl i gence.

323 Md. at 580 (enphasis supplied).

In Khawaja v. Gty of Rockville, 89 MI. App. 314, 598 A 2d 489

(1991), the plaintiffs were badly injured in a collision with a
police cruiser driven by a sergeant of the Montgonmery County Police
Departnment. It was alleged that the sergeant, in responding to an
energency call, deliberately failed to activate the cruiser’s siren
and ran a red light through an intersection wth the victins
autonobile in view After an extensive review of the case |aw on

gross negligence in both the governnental imunity cases and the
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punitive damage cases, this Court affirmed the trial judge' s
dismssal of the conplaint because “these facts do not set forth a
cause of action in gross negligence.” 89 MI. App. at 318.

In Wells v. State, 100 Ml. App. 693, 642 A 2d 879 (1994),

enpl oyees of the State Departnment of Hunman Resources and the
Baltinore City Departnent of Social Services were charged with
gross negligence by omssion in failing to take steps to correct an
egregi ous case of child abuse. The opinion for this Court by Chief
Judge Wlner affirmed the dismssal of the conplaint, holding that
al though the allegations suggested ordinary negligence, they did
not spell out a case of gross negligence:

These allegations, taken in a |ight nost
favorable to appellants, suggest individual
negl i gence and bureaucratic m snmanagenent and
i nconpet ence; they suggest a critically
i nportant governmental unit not properly doing
its | ob because of under f undi ng,
understaffing, lack of effective |eadership
and supervision, lack of training, and | ack of
cl ear procedures and protocols. They do not

indicate, however, malice, evil intention, or
wanton, wlful, or reckless disregard for
human life or the rights of others. In short,

they do not allege gross negligence on the
part of any of the defendants.

100 Md. App. at 705-06 (enphasis supplied). See also Foor v.

Juvenile Services, 78 Ml. App. 151, 170, 552 A 2d 947 (1989); Tatum

v. Ggliotti, 80 Mi. App. 559, 571, 565 A 2d 354 (1989), aff’d, 321

Ml. 623, 583 A 2d 1062 (1991).
A prima facie case of gross negligence is the |legal threshold

t hat nmust be crossed before a charge of mansl aughter may even be
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submtted to a jury. All of the governnmental inmunity cases
di scussed and all of the punitive damages cases di scussed nake it
clear that a prinma facie case of negligence is not, ipso facto, a

prima facie case of gross negligence.

The Persuasive Authority
of the Civil Rights Cases

This case is unusual in that it involves a crinina

prosecution of a police officer for the involuntary mansl aught er of

a civilian. Were a police officer in the course of his duties
shoots and wounds or shoots and kills a civilian, such a case, in
recent decades, typically has resulted in a suit, federal or state,
charging a violation of the victims civil rights, frequently under
42 U.S.C. § 1983. The claimis typically that the officer is
guilty of the violation by virtue of having unreasonably used
excessive force. Qur case also involves the allegedly unreasonabl e
use of excessive force. It involves the allegedly negligent and
unreasonabl e creation of an enhanced risk that excessive force wl|
accidental ly be unl eashed.

These 8§ 1983 cases provide a hel pful benchmark for neasuring
the case now before us, for it is in the context of 8§ 1983 civi
rights clains that nost of the case law with respect to the all eged
use of excessive force by a police officer is to be found. There
are not many mansl aught er cases brought against police officers and
we must | ook, therefore, to the 8§ 1983 cases to see how other

courts are handling this situation. The prevailing standard of
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obj ective reasonabl eness used in neasuring 8 1983 cl ai s, noreover,
is clearly apposite to the case before us, for it overlaps, though
it is less demanding than, the standard of wanton and reckless
di sregard of human life necessary for a mansl aughter conviction.
Wil e sone police actions that m ght be deened unreasonable in the
8§ 1983 context may still fall short of the standard of gross
crimnal negligence, the converse is not true. A police action
deenmed to be reasonable in the 8§ 1983 context could clearly not be
the basis for a finding of gross crimnal negligence on the part of
the officer.

The | andmark case establishing the standard for measuring

clains that an officer used excessive force is Graham v. Connor,

490 U.S. 386, 109 S. C. 1865, 104 L. Ed. 2d 443 (1989). The
standard is that of objective reasonableness under the Fourth
Amendnent. The Supreme Court stated that standard, 490 U.S. at
395:

[Alll claims that |aw enforcenent officers

have used excessive force--deadly or not--in

the course of an arrest, investigatory stop,

or other “seizure” of a free citizen should be

anal yzed under the Fourth Anmendnent and its

“reasonabl eness” standard.
(Emphasis in original). The Suprenme Court, noreover, articul ated
the appreciation of the stress of conbat-like conditions that
should illumnate the assessnent of the reasonabl eness of the

officer in using force:
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Wth respect to a claim of excessive force
the sane standard of reasonabl eness at the
moment applies: “Not every push or shove,
even if it may |later seem unnecessary in the
peace of a judge’'s chanbers,” violates the
Fourth amendnent . The cal cul us of
reasonabl eness must enbody all owance for the
fact that police officers are often forced to
make split-second judgnments--in circunstances
t hat are tense, uncertain, and rapidly
evol ving--about the amount of force that is
necessary in a particular situation.

490 U. S. at 396-97 (citation omtted; enphasis supplied).

The Suprenme Court also noted that anong the circunstances
bearing on the reasonabl eness of the use of force, significant
guestions are:

whet her the suspect poses an inmmedi ate threat
to the safety of the officers or others, and

whether he is actively resisting arrest or
attenpting to evade arrest by flight.

490 U. S. at 396 (enphasis supplied). 1In this case, Preston Barnes
was “actively resisting arrest” and was “attenpting to evade arrest
by flight.”

The decision of the Court of Appeals for the Fourth Grcuit in

G eenidge v. Ruffin, 927 F.2d 789 (1991), is amazingly parallel to

the case now before us. In that case, Baltinmore Cty Police
O ficer Ernestine Ruffin, working for the Vice Squad, observed a
worman believed to be a prostitute entering a vehicle with a man on
the evening of May 12, 1988. But for the guideline dealing with

t he placenent of a trigger finger under the trigger guard, Oficer



-99-
Ruffin in 1988 woul d have been operating under essentially the sane
gui delines that applied to Sergeant Pagotto in 1996.

Oficer Ruffin was in plain clothes and in an unmarked
vehicl e. She followed the suspect car until it stopped. She
approached the car and observed an illegal sex act in progress.
The Fourth Grcuit, 927 F.2d at 790, described what happened next:

Wth her police badge hanging from her neck
Ruffin opened the door of the car with her

left hand, identified herself as a police
officer, and ordered the two passengers to
place their hands in view When neither

conplied, Ruffin pointed the drawn revolver in
her right hand into the vehicle and repeated
the order. Ruffin then observed appellate
Leonard G eenidge reach for a long cylindrical
object from behind the seat, which she
believed to be a shotgun (the object l|ater
turned out to be a wooden nightstick). Ruffin
fired her weapon at G eenidge. The bull et
struck him in the jaw and |odged near the
spi nal cord, causing permanent injury.
G eenidge now slurs his speech, linps and is
unabl e to work.

(Enphasi s supplied).

The 8§ 1983 suit charged O ficer Ruffin with the unreasonabl e
use of excessive force. For a nere sexual offense, a Baltinore
City policewonan opened a car door with her left hand and then
reached into the car with a | oaded revolver in her right hand. The
jury nonetheless found in favor of Oficer Ruffin. The plaintiff’s
primary contention before the Fourth GCrcuit was that District
Court Judge Motz had erroneously precluded him from introducing

evidence of Oficer Ruffin's “conduct l|eading up to the tine
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i mredi ately before the arrest.” The plaintiff argued, as the State
did in this case, that the officer’s antecedent violations of
various police procedures were “an inportant part of the
reasonabl eness inquiry.” The Fourth Circuit summarized the
plaintiff’s contention:

The police officer allegedly violated standard
police procedure for night time prostitution
arrests by not enpl oying proper backup and not
using a flashlight. Appel l ant asserts that
t hese facts are probative to t he
reasonabl eness inquiry because the appellee
recklessly created a dangerous situation
during the arrest.

927 F.2d at 791 (enphasis supplied).

In al nost verbatimterns, the State in this case clains that
Sergeant Pagotto’s alleged violations of “standard ©police
procedures . . . recklessly created a dangerous situation.”
Al t hough O ficer Ruffin’ s alleged violations of standard police
procedure mght have created, or at |east contributed to, a
dangerous situation, the Fourth Circuit affirnmed Judge Mtz's
ruling that the plaintiff’s reaching for a long cylindrical object
created a supervening reality and that the antecedent actions by
the officer, even if violations of standard police procedure, were
immaterial and, therefore, inadm ssible:

In light of . . . the Suprene Court’s
focus on the very nonment when the officer
makes the “split-second judgnents,” we are
persuaded that events which occurred before

Oficer Ruffin opened the car door and
identified herself to the passengers are not
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probative of the reasonabl eness of Ruffin's
decision to fire the shot.

927 F.2d at 792 (enphasis supplied). By parity of reasoning
Preston Barnes's decision to flee the scene was a supervening
real ity causing the accidental discharge of the weapon.

In Drewitt v. Pratt, 999 F.2d 774 (4'" Cir. 1993), a Norfolk,

Virginia police officer was working, during his off-duty hours, as
a part-tinme security guard for a local Pizza Hut. Wen he observed

a car being driven in a reckless manner, he ran toward the vehicle

with his service revolver drawn. He was not in uniformat the tine

and did not display his police badge, which he carried in his
pocket. The vehicle cane to a stop. As the officer crossed in
front of it to approach the driver’s side, the vehicle' s headlights
cane on and the vehicle noved toward the officer. He fired one
shot through the w ndshield of the car and then, as he fell from
the hood of the car in the direction of its left front fender, a
second bull et was accidentally discharged. Both hit the plaintiff.

In affirmng the decision of the District Court judge to
dism ss the conplaint against the officer, the Fourth Grcuit noted
that while the officer’s “failure to display his badge while
attenpting to execute a warrantless m sdeneanor arrest . . . nmay
have violated Virginia statutory law,” it was immterial to the
assessnment of his later decision to fire his weapon:

[T]he failure of Oficer Pratt to display his

badge when announcing hinmself as a police
officer and demanding Drewitt to stop his
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vehicle is irrelevant to the issue of whether
at the nonment of the shooting Oficer Pratt
had probable cause to believe that Drewtt
posed a threat of death or serious bodily harm
to him

999 F.2d at 779.

In Elliott v. leavitt, 99 F.3d 640 (4'" Cr. 1996), two

Northern Virginia police officers arrested a notorist for drunken
driving. They handcuffed him and conducted a cursory search for
weapons before seating himin his autonobile. They subsequently
observed that he had nanaged, despite the handcuffs, to get control
of a small handgun which he at that nonent was pointing at the
officers. They fired twenty-two bullets into him killing him In
the 8 1983 suit brought by the parents of the young nan, the
District Court judge ruled that the officers had been guilty of
using “excessive force in the course of arresting Elliott for
driving while intoxicated.”

The Fourth Grcuit reversed that decision, commenting that the
“Constitution sinply does not require police to ganble with their
lives in the face of the serious threat of harm” 99 F. 3d at 641.
The Fourth Crcuit also rejected the plaintiff’s contention that
the cursory nature of the initial search of the arrestee
contributed to the dangerous condition:

Appel l ees nake nmuch of the fact that
Leavitt searched Elliott only cursorily before
placing himin the car. Even assum ng Leavitt
shoul d have conducted a nore intensive search,

this issue is irrelevant to the excessive
force inquiry. As we noted in Geenidge,
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Graham requires us to focus on the noment
force was used: conduct prior to that noment
is not relevant in determ ning whether an
of ficer used reasonable force.

99 F. 3d at 643 (enphasis supplied).

In Young v. Killeen, 775 F.2d 1349 (5'" Cr. 1985), the
plaintiff made the sanme argunent that the State is making in this
case. The 8§ 1983 suit there was brought by the w dow, after
O ficer Kenneth dson shot and killed David Young on June 7, 1981.
Young, with a friend, had driven to a parking | ot where they bought
marijuana froma pedestrian. The officer subsequently attenpted to
bl ock Young’s car by pulling his police vehicle in front of it.
O ficer Ason left his car and ordered Young and the passenger out
of theirs. Wen Young apparently reached down toward the seat or
toward the floor board, Oficer A son believed that Young was goi ng
for a gun. Oficer Ason fired his weapon and the shot was fatal.

The District Court judge found that O ficer O son had acted
unreasonably and was responsi ble for the death of David Young. He

based that finding on a nunber of violations of police procedure on

the part of Ason that the judge believed created a greater danger

of a fatal error. The Fifth Grcuit sunmmarized the finding of the

District Court:

The district judge, relying on the
testinony of an expert wtness on police
procedure, found that O son acted negligently
and contrary to good police procedure in the
foll ow ng respects:

(1) failure to use his radio;



(2)
(3)

(4)

(5)

(6)

The judge concluded that dson’'s fault

- 104-

failure to utilize a back-up
unit;

dangerous placenent of his
patrol car in a “cut off”
maneuver ;

ordering the two nen to exit
their car rather than issuing
an imobilization command to
remain in the car with their
hands in plain view,
increasing the risk of an
i nci dent by having two suspects
getting out of the car;
abandoning a covered position
and advancing into the open,
where the odds of overreacting
woul d be greater.

in

this respect not only placed dson in

position of greater danger

a

but also inperiled

Young by creating a situation where a fatal

error was

Likely.

775 F.2d at 1350 (enphasis supplied).

again set out the reasoning of the District Court:

The Fifth CGrcuit

The sense in which he finds excessive force is

that the force would have been avoided

if

O son had approached Young as

requi red by

proper police procedures. . The court
expressly found that the six errors of police
procedure enunerated above, “when taken
t oget her caused the death of David Young.” :

[ T] he court said: “Wile all wtnesses
agreed that at the nmonent David Young nade a
sudden novenent Oson was justified in
shooting, it would be anonmalous indeed to
suppose that a police officer may escape

liability where the dangerous situation was

created entirely by the officer’s disregard of

prudent procedure.”

775 F. 2d at 1352 (enphasis supplied).

opi ni on

The State’s argunent here is

an echo of what the District Court judge found there--that “the
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dangerous situation was created entirely by [Sergeant Pagotto’ s]
di sregard of prudent procedure.”

The Fifth Grcuit reversed the District Court’s deci sion. It
held that nerely creating a situation where the risk of a fata
accident is enhanced does not constitute the unreasonabl e use of
excessi ve force:

The only fault found against A son was his
negligence in creating a situation where the
danger of such a nmistake would exist. W hold
that no right is guaranteed by federal |aw
that one will be free fromcircunstances where

he will be endangered by the msinterpretation
of his acts.

775 F. 2d at 1353 (enphasis supplied).

In Fraire v. Arlington, 957 F.2d 1268 (5'" Cr. 1992), an

Arlington, Texas police officer was dressed in plain clothes and
driving an unmarked car when he observed a pickup truck engaged in
a nunber of acts of reckless driving. On at |east three occasions,
the officer attenpted to get the pickup truck to stop. The pickup
truck led the officer through a nunber of resi denti al
nei ghbor hoods, first appearing to stop and then driving off again.
Utimately, the officer was standing in front of the truck and
ordering it to stop, when the truck suddenly headed directly toward
him He fired a shot and killed the driver.

The investigation of the Internal Affairs D vision of the
Arlington Police Departnent exonerated the officer on the charge of

usi ng excessive force. It did state, however, that “[a] review of
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O ficer Lowery’s actions shows no policy violations; however, there

were tactical errors that m ght have possibly affected the outcone

of the incident.” 957 F.2d at 1272 (enphasis supplied).

The plaintiffs based their case in part on the fact that the
of ficer had not followed correct police procedures and had thereby
created the dangerous situation. The opinion of the Fifth Crcuit
rejected that contention:

The Plaintiffs have charged that the force
Lowery enployed was excessive, at least in
part because Lowery nmay not have followed
established police procedures in displaying
his badge and identifying hinmself while in
plain clothes. The inplication is that Lowery
thereby manufactured the circunstances that
gave rise to the fatal shooting. W rejected
a simlar argunent in Young. There, the
district court found that the officer had
acted negligently and contrary to good police

procedure. . . .W found to the contrary,
however, t hat regardl ess of what had
transpired up until the shooting itself,

Young's novenents gave the officer reason to

believe, at that nonent, that there was a

t hreat of physical harm
957 F.2d at 1275-76 (enphasis supplied). “Regardless of what had
transpired up until the shooting itself” in the present case, the
cal cul ated decision of Preston Barnes to attenpt to flee from
| awful detention and to drive his car into Sergeant Pagotto’s body
created a new and overriding reality.

In all of these cases, the claim that an officer has

unreasonabl y used excessive force nust be assessed as of the nonent

when the force is enployed. Ant ecedent and al |l egedly negligent
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acts that may have contributed to the creation of a dangerous
Situation are not pertinent in evaluating the officer’s state of
mnd at the critical nonment when the gun, for instance, is
di scharged. In nost of the § 1983 cases revi ewed, noreover, the
ultimate decision of the officer was intentionally to pull the
trigger and intentionally to kill the person the officer believed
to be an actual or immnent assailant. |In the present case, by
contrast, we are dealing with no such intentional shooting or
killing. Sergeant Pagotto’s weapon di scharged only when the white
Subaru was deliberately driven into the Sergeant’s body.! It
cannot be that the accidental discharge of a weapon woul d be deened
nore bl aneworthy than the intentional shooting of the victim All
that the Sergeant’s alleged negligence did was, at nost, to bring
his body and his hand holding his service weapon into sufficient
proximty of the white Subaru so that the white Subaru could nore
readily be driven into himand it. That is not a crimnal nens

rea.

Bn saying that the car was “deliberately” driven into Sergeant Pagotto’s body, we are not saying

that Preston Barnes’s primary purpose or motive was to ram the automobile into the Sergeant. Barnes’s
undisputed primary purpose or motive was to make a vehicular getaway from the scene. A parked car
blocked forward movement in the parking lane. The getaway, therefore, necessarily involved leftward lateral
movement into the traveled southbound lane. From the hand-to-hand contact between them, Barnes either
knew or should have known that the automotive force of the leftward lateral movement would have the
inevitable effect of pushing Sergeant Pagotto’s body out of the way. It is in this sense that we say that the
car deliberately hit him. He was deliberately hit (sideswiped) because he was in the way.
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The Legal Sufficiency
of the Evidence

In reaching a final holding with respect to the |egal
sufficiency of the evidence, it is, of course, required that we
take that version of the evidence nost favorable to the State’s
case. That version was succinctly summed up by the Assistant
State’s Attorney in the course of his closing argunent to the jury:

[A] police officer, the Defendant in this
case, introduces a | oaded, A ock sem -
automatic pistol which has no nmanual safeties.
It’s chanbered and prepared to be fired as
soon as the trigger is pulled. This Defendant
introduces this fully |oaded weapon with his
finger not where he’'s trained to have it. He
introduces it in a manner contrary to the way
he’s been trained to handle it into a
situation where it is foreseeable that he may
recei ve resistance.

He closes with the gun in his hand with
his finger in the wong place, opens the door
to a noving vehicle and attenpts to drag the
driver of the vehicle out with one hand. Now
is anyone here surprised that this weapon
di scharged under those circunstances? l's
anyone here surprised that when the weapon is
di scharged, being highly dangerous, it struck
and killed an individual, in this case Preston
Barnes the driver?

That version of the evidence shows three or four possible
deviations from or violations of departmental guidelines of the
Baltinmore Gty Police Departnent. It shows that the actions of
Sergeant Pagotto may well have contributed to the creation of a
dangerous confrontation between hinself and Preston Barnes. | t

shows what may be a case of actionable civil negligence.
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We hold that it does not show, however, such a departure from
the norm of reasonable police conduct that it may fairly be
characterized as “extraordinary and outrageous.” W hold that it
does not show on the part of the | aw enforcenent officer, even if
guilty of some negligence in the performance of his duties, a nens
rea that qualifies as a “wanton and abandoned di sregard of human
life.” The burden of production with respect to gross crimna

negl i gence was not satisfied.

Preston Barnes’s Getaway Attempt
As An Independent Intervening Cause

Even though in a crimnal case, unlike a tort case, the clear

contributory negligence of Preston Barnes may not have been

efficacious as a defense, Duren v. State, 203 Md. 584, 593-94, 102
A.2d 277 (1954), it is not utterly bereft of significance. The
sem nal discussion of proximte causation by Rollin Perkins and

Ronal d Boyce, Crimnal Law (3d ed. 1982), pp. 774-825, nakes it

clear that the negligence of the deceased, which in tort |aw would
be contributory negligence, mght well qualify in a crimnal case
as a supersedi ng or supervening cause of death

It must not be assuned that negligence of
t he deceased or of another is to be entirely
di sregar ded. Even though the defendant was
crimnally negligent in his conduct it is
possible for negligence of the deceased or
another to intervene between this conduct and
the fatal result in such a manner as to
constitute a superseding cause, conpletely
elimnating the defendant from the field of
proxi mat e causati on.
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(Footnote omtted; enphasis supplied).

Qur primary holding in this case is that the evidence was not
legally sufficient to permt a finding of such a wanton and
reckl ess disregard of human life on the part of Sergeant Pagotto as
to raise what m ght arguably be ordinary civil negligence to the
possible level of that gross crimnal negligence necessary to
support the conviction for involuntary manslaughter and the
convictions for reckl ess endangernent.

As a conpletely alternative holding, we also conclude that
when Preston Barnes put into notion his predetermned tactic of
attenpting a vehicular getaway from the detention scene, that
crimnal act on his part constituted an independent intervening
cause that resulted in his own death

In terns of the necessity of proving the causative Ilink
between a defendant’s gross negligence and the victims death, the

Maryl and mansl aughter case of Graig v. State, 220 M. 590, 155 A 2d

684 (1959), is very instructive. The central nessage in Craig is
that “in order to sustain a conviction of involuntary nmansl aughter,
the gross and crim nal negligence nmust be the proximte cause of
death.” 220 M. at 597

A Washington County jury convicted Alen and Lillian Craig,
husband and wife, of the involuntary manslaughter of their six-
nmont h-ol d baby. They were charged with gross negligence in failing

to provide necessary nedical care over the course of an eighteen-
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day illness that grew progressively worse and ultimately proved
fatal. The cause of death was advanced pneunonia in both |ungs.
The Washi ngton County nedical officer testified that the early use
of penicillin alone “would probably have cured the child” and that
if antibiotics had been adm nistered at any tine during the first
week of the child s illness, there would have been “a very good
chance of recovery.”

The Court of Appeal s reversed the mansl aughter conviction. It
reasoned that the failure of the parents to obtain nedical care for
t he baby during the early stages of the illness caused the death.
It found no evidence, however, to show that the “seriousness of the
child s illness was apparent” to the defendants. Even if they were
guilty of ordinary civil negligence at that stage, the Court
reasoned, the negligence at that stage was not gross and crimnal:

| t seens unquestionably true that
pneunoni a caused the child s death, and that
the deleterious and deadly effects of
pneunonia are caused by organisnms which,
generally, may be controlled if treated by
antibiotics in the wearly stages of the
di sease. But, in this case, we have no
testinony that the seriousness of the child's
i1l ness was apparent to the parents until the
last two or three days of the child s life,
when, according to the nedical testinony, the
anti biotics woul d pr obably have been
ineffective to save the child.
220 Md. at 598. The Court of Appeals operated on the assunption
that the parents were, indeed, guilty of ordinary negligence in

failing to obtain care. It could not characterize that nere
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negl i gence, however, as a wanton or reckless disregard for the
baby’s life:

If we assune that ordinarily careful and
prudent parents would have called in nedica
aid during the initial stages of the child s
illness, and, therefore, the defendants were
guilty, at this tinme, of ordinary negligence
in failing to call in a physician, we still
find nothing in the testinony that would
sustain a finding that during this early
period of the child s illness the parents
di spl ayed “a wanton or reckless disregard for”
the child s life.

|d. (enphasis supplied).

The Court then took as its working assunption the fact that
the seriousness of the child s illness was so apparent to the
parents during the last two or three days of its life that their
failure to obtain nedical aid at that tine did, indeed, constitute
gross crimnal negligence. The critical question, therefore,
became that of whether the gross crimnal negligence was the
proxi mate cause of the child s death

[NNo matter how regrettable the child s death,
nor how gross the defendants’ negligence may
have been, the defendants cannot be held
crimnally responsible unless there were a

causal connection between their negligence and
the death that ensued.

o

The ultinmate holding of the Court of Appeals was that the
gross negligence was not the proximte cause of death because
pronpt intervention at that |ate hour woul d probably have conme too

late to save the child s life:
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[I]1f we assune that the seriousness of the

child s illness was easily discernible to them
inthe last two or three days of its life, so
that their failure, at that tinme, to call in

nedical aid did constitute gross negligence,
the record fails to disclose that this failure
was the proxinate cause of the child' s death

because . . . the doctors stated that it would
t hen have probably been ineffective to control
t he di sease.

220 Md. at 598-99 (enphasis supplied). On the subject of proxinate

causation in an involuntary mansl aughter case, see also Palner v.

State, 223 M. 341, 352-53, 164 A 2d 467 (1960). The |esson of

Craig v. State is clear that antecedent ordinary negligence does

not becone gross negligence just because it contributes to a death.
It nmust already be gross before it even enters into the causation
equat i on.

In this case, noreover, a dramatic and unforeseen event
occurred a critical few seconds before the fatal shot was fired.
Al t hough Preston Barnes started to execute his flight plan just a
monent or two before Sergeant Pagotto’s gun discharged, the
chronol ogi cal sequence is nonethel ess clear that the “revving up”
of the nmotor and the initial acceleration of the Subaru literally
preceded the discharge of the weapon, even if but briefly. The
State never disputed the testinony of Dam en Jackson that he and
Preston Barnes had on much earlier occasions discussed the very
escape plan that Barnes put into execution on the night of February
7, 1996. It was clear fromthe testinony of Dam en Jackson that

even as Sergeant Pagotto was approaching the driver’s door, the
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gears and brakes and accelerator were in a state of readi ness for
t he sudden activation of the getaway plan.

Critical to the status of the getaway as an independent
i nterveni ng cause, however, is the fact that the begi nning of the
execution of the plan literally have preceded the di scharge of the
weapon. Even if the jury rejected Sergeant Pagotto’s testinony
that his gun went off only when the Subaru crashed into it and his
hand hit the left rear wi ndow, that version of the evidence given
by the State’s witnesses yields the very sane sequence of events.
O ficer Wagner testified that he heard the car start up, that he
saw it “start noving a little quicker,” that he saw Sergeant
Pagotto’'s “right side . . . pressed against the car,” and that he
ran back to get the police cruiser before he heard the gunshot.

Dam en Jackson referred to Preston Barnes’s execution of his
escape plan as a case of “pulling off.” Hi s version of events was
that Barnes “pulled off” before the shot was fired:

Q Now, when you say he pulled off you nean
Prest on?

A Yes.

Q At the time he pulled off where was the
of ficer?

A Vell, the whole tine, like | say the car

was still drifting, the officer was
beside the car still trying to get himto
stop it.

Q Ckay. What happened after he pulled off?

A | heard a shot.
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(Enphasi s supplied).
Ali Austin testified clearly that the Subaru’ s engi ne “revved
up” before the fatal shot was fired:

Q Do you renmenber hearing the engine rev

up?

A Yes.

Q " msorry?

A Yes.

Q That neans that sonebody was appl yi ng gas
toit, right?

A | guess so.

Q Ckay. And that was before the shot?

A Before the shot.

Q Before you heard the shot you heard the

engi ne rev _up?

A Yeah, yes.
(Enphasi s supplied).

Fromthe State’s version of the events of February 7, 1996, it
is clear that the domnant influence over those events--the
precipitant, the catalyst--was fromstart to finish the pervasively
crimnal behavior of Preston Barnes. Fromthe very nonent when his
Subaru was directed to pull to the curb, his crimnality--past,
present, and future--controlled the course of those events.

His past crimnality supplied the purpose and the notive for
what ensued. He was still on probation for an earlier drug

conviction and a violation of that probation could have neant five
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years of inprisonment that would have to be served. It was that
shadow from the past that triggered Barnes's first reaction to
bei ng stopped, “Ch, shit. I'mdirty.”

His present crimnality, as of the nonent of the stop, was not
the trivial inconsequence of a license tag violation. Preston
Barnes was at that nonment in possession of ten bags of cocaine,
known as “Ready Rock,” which he had picked up from his obvious
“stash,” the hone of his girlfriend, just a few mnutes earlier.
From t he anmount of the drugs and fromthe fact that he and Dam en
Jackson had been selling drugs the day before, the clear
inplication is that Preston Barnes was guilty of the possession of
contraband narcotics with the intent to sell in violation of Art.
27, 8 286(a)(1). Not even factoring in any possibility of enhanced
puni shment because of the earlier drug conviction, a violation of
8§ 286(a)(1l) threatened a felony conviction with a maxi num sent ence
of up to twenty years. That present reality precipitated resort to
the getaway plan, a few nonents in the future, which Barnes and
Dam en Jackson had di scussed off and on over a period of nonths.

It was Preston Barnes’s future crimnality neasured fromthat
moment, the immnent inplenmentation of his getaway plan, that
becane the independent intervening cause of his own death. He
never conplied with the repeated orders from Sergeant Pagotto and
O ficer Wagner to stop the car, to put on the energency brake, and

to put his hands in clear view on the dashboard. The slow forward
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drift of the Subaru, keeping slightly ahead of Sergeant Pagotto’s
approach, was a gane of “cat and nouse.” \When Sergeant Pagotto
reached with his left hand into the passenger conpartnent, Preston
Barnes presuned to struggle with himrather than to conply with a
| awf ul conmand.

It was, however, the acceleration of the vehicle and its
| eftward novenent into Sergeant Pagotto’' s body that becane the
ultimate precipitating event. That Preston Barnes may at that
nmonment have been guilty of the comon | aw m sdeneanor of resisting
arrest is beside the point. He was at that nonment perpetrating
other and nore serious crinmes. One of them the driving (even by
way of sideswiping) of 2,500 pounds of netal into Sergeant
Pagotto’s body was, inter alia, a clear case of reckless
endangernent in violation of Art. 27, § 12A-2(a)(1).

The leftward novenent of the Subaru that knocked Sergeant
Pagotto to the roadbed, as testified to not only by the Sergeant
but also by Oficer Wagner, was no nere common |aw assault and
battery. Still on the books on February 7, 1996 was Art. 27, 8§
386, which in pertinent part provided:

|f any person . . . shall assault or beat
any person . . . wth intent to prevent the
| awf ul apprehension or detainer of any party
for any offense for which the sane party may

be |l egally apprehended or detained, every such
offender . . . shall be guilty of a felony.

(Enphasi s supplied).
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At the very nmoment the gun went off, Preston Barnes was
commtting an assault with the intent to prevent his own | awful
detention. That statutory felony, originally enacted in 1853,

carried a maxi mum sentence of fifteen years and remai ned on the

books wuntil the recodified assault provisions took effect on
OCctober 1, 1996. Ironically, if, as the Subaru was pushing into
him Sergeant Pagotto had actually shot with the intent to kill, he
m ght still have had a plausible case of justifiable self-defense.

See Drewitt v. Pratt, 999 F.2d 774 (4'" Cr. 1993) and Fraire v.

Arlington, 957 F.2d 1268 (5'" Cir. 1992), both di scussed supra.
The <crashing of +the Barnes-driven autonobile into the
Sergeant’s gun hand was an unforeseen and intervening event that

took on a causative life of its own. Onens v. Sinon, 245 M. 404,

409-12, 226 A 2d 548 (1967). See also Commonwealth v. LaPorta, 218

Pa. Super. 1, 272 A 2d 516 (1970).

We hold that the evidence was not legally sufficient to permt
a finding of gross crimnal negligence on the part of the appell ant
and that the charge of manslaughter, therefore, should not have
been submtted to the jury. For the sane reason, we also hold that
t he charges of reckl ess endangernent shoul d not have been subm tted

to the jury. Al ternatively, we hold that the evidence was not
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legally sufficient to permit a finding that any action of the
appel l ant, even if assuned to have been grossly negligent, was the
proxi mate cause of the decedent’s death and that the charge of
mansl aughter, therefore, should not have been submtted to the
jury. In view of our disposition of the case on the ground of the
| egal insufficiency of the evidence, it is unnecessary to consider
the appellant’ s ot her contentions.

JUDGMENTS REVERSED; COSTS TO
BE PAI D BY MAYOR AND CI TY
COUNCI L OF BALTI MORE.



