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Ri chard E. Painter, appellant, appeals fromthe judgnment of
the Grcuit Court for Montgonery County in favor of Linda Painter,
appellee. The trial court 1) granted appell ee an absol ute divorce
on grounds of constructive desertion; 2) denied all visitation to
appellant wth the parties' son Daniel; 3) granted limted
visitation to appellant with the parties' daughter Christina; 4)
ordered appellant to pay one-half of Daniel's psychiatric hospital
care that is not covered by insurance; and 5) adopted appellee's
S74 statenent as to marital and nonmarital property. Appel | ant
presents several questions, and subquestions, as foll ows:

1. Dd the Court abuse its discretion

[
termnating any contact the appellant sha
have with his sixteen (16) year old son?

n
I

2. (a) Dd the Court abuse its discretion in
restricting the appellant's |ong distance
t el ephone conversations with his el even year
ol d daughter?

(b) Was it an abuse of discretion for the
Court tolimt the father's visitation to four
hour s and supervi sed visitation when
appel l ant's daughter visits Mryl and?

3. (a) Ddthe Grcuit Court err in granting
t he appel | ee an absol ute divorce on the ground
of constructive desertion?

(b) Dd the Court err in dismssing the
appellant's Counterclaim for an absolute
di vorce on the ground of adultery?
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4. Did the Court err in ordering the appell ant
. . . to pay to the appellee one[-]half (1/2)
of all nmedical bills not covered by insurance
for the son's treatnent and psychiatric thera-

py?

5. (a) Did the Court abuse its discretion in
granting the appellee the use and possession
of the marital hone for a period of one (1)
year where the appellee had not |ived there
for eleven (11) nonths and where there was no
testinony that she intended to return?

(b) Did the Court abuse its discretion in
requiring the appellant to pay one-half (1/2)
of the nortgage paynent during the period of
the use and possessi on where appellant's sole
i ncome consisting of social security had been
suspended?

(c) Dd the Court err in ordering that all,
marital and personal property be sold and the
pr oceeds deposi ted in t he appel l ee's
attorney's escrow account ?

(d) Did the Court err in directing the
United States Bankruptcy Court Trustee to turn
over to appellee's counsel all funds resulting
from the sale of the jointly owned narital
home? Contradictory to the United States
Bankruptcy Court Order directing the United
States Trustee to pay to appellant his pro-
ceeds directly to hinf

(e) Did the Court abuse its discretion in
awarding the bedroom furniture, piano and
tel evision sets to the children?

6. Did the Court err in awarding the appell ee,
wife's attorney $15,000.00 in attorney's fees?

7. Dd the Court err in finding that there was
no dissipation of marital funds and property?

The Facts
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Appel lant and appellee were married in 1978 and have two
children, Daniel and Christina. They lived together for approxi-
mately fifteen years. Appellant was an attorney. During part of
the marriage, appellee worked as a |legal secretary and in rea
estate. She worked for appellant periodically during the marriage.
Appel  ant was, at the tine of the divorce, sixty-eight years of age
and was either retired from the practice of law or was in the
process of retiring.

There was consi derabl e evidence presented to the trial court
of appellant's violent behavior directed at appellee and the
parties' children. Because of the |arge anount of evidence of
vi ol ence, we shall discuss the direct violence agai nst appell ee and
agai nst the children separately where possible. W do so exten-
sively in order to enphasize the severe donestic abuse that

occurred.

Vi ol ence Agai nst Appel |l ee
When asked of one episode that resulted in her |eaving the
home, appel |l ee stated:

[He started cursing nme, you goddamm, f-ing

bitch .

.. . [He junped up . . . grabbed nme and
started pulling ny hair and hitting nme and
screamng at ne that | was . . . [a] bitch, et
cetera . . . how stupid | was.

. He chased ne. He picked up a
hatchet . . . and started sw ngi ng t he hat chet

at ne. Daniel [was] standing there watching, and



- 4 -

Ri chard threw down the hatchet, got up on top

of me and started pounding ny head. | remem
ber thinking this time | amgoing to be dead,
and | called out to Daniel to help nme and

Dani el junped on his father's back.

: | said Daniel, get off, get away,
and so Daniel got off and Richard continued to

beat me . . . and when he had thrown ne down
on the cenent, ny lower disk [sic] was rup-
tured.

: | was bedridden for the back inju-
ry, and | couldn't even get [appellant] :
to see to it that Daniel had anything to eat.

. . . I lay in that bed trying to figure
out how to get nyself and Daniel out of the
house. '] | am not sure of how many days went
by, maybe 10 [days] or two weeks, but ny
sister cane down fromBaltinore and hel ped ne
pack up ny car.

. . . | drove to Daniel's schoo
We [Dani el and appellee] got in the car
and . . . we drove to Florida .

She testified that at appellant's request, and after he told
her he would not use violence against her, she returned.? After
her return, appellant continued to abuse her verbally and "he
sl ap[ ped] [her] but never to the point that [she] feared for [her]
l[ife until May 10th of 1993." She testified that on May 10, 1993,

appel l ant was arguing with her and that he, in the presence of the

chi |l dren,

! The daughter, at this point, was apparently staying in
Florida wth grandparents.

2 This is a pattern seen frequently in donestic abuse cases.
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knocked nme out of the chair . . . got on top
of me and started beating ne.

.. John [appellant's stepson] . :
pulled Richard [appellant] off of nme and
started yelling at ne to get away. | ran out
the front door and | had on short shorts and |
was bar ef oot .

: Richard canme out . . . and attacked
me again and started kicking ne down the hill
towar ds where the pool was and John made him
stop again . :
She testified that appellant then tal ked her into going back
in the house to talk things over but instead
he started again cursing ne . . . got on top
of me . . . was bashing ne in the head, chok-
ing me, kicking ne, and |I was scream ng.

. . R chard was dragging ne by the
hai r, and John pul |l ed him of f :

: We had nowhere to go and we had no

money. W hid down at the entrance of the

nei ghbor hood.
Appel l ee testified that, when another stepson cane to help John
control appellant, appellant "was lying on the bed with the two
handguns, | oaded handguns |aying there beside him on the night
tabl e and when he tried to talk to his dad he wouldn't respond."?
She conti nued:

We stayed outside and about 45 m nutes or an

hour went by, and Richard called to Daniel

Dani el was in the house, and he said | want to
talk to you and your sister and your nother.

3 The trial court struck appellee's testinony that appellant
had attenpted to nmurder a girlfriend.
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So we went in and sat down in the famly
room and R chard announced that he was either

going to commt suicide or kill me and he said
nobody gives a "GD' about ne, except for
Dani el . Daniel is the only one | |ove. He

told Christina that she was a goddam fucki ng
bitch just Iike her nother and he told nme that
| didn't love himand | had never |oved him
and that nobody cared about him and that |
could just sell the house, sell everything and
get the fuck out of there.

So as the evening progressed the kids
went to bed, and | was afraid to go to sleep
because | knew the guns were still up in his
room | sat on the sofa. | usually work
until at least 2:00 in the norning anyway. |
sat on the sofa in the famly roomand it is a
two story, tall w ndow. He came out of his
bedroom and threatened ne that | better get ny
fucking ass into the bed or I was going to
start sonethi ng again.

So | got up and went upstairs and got in
the bed, and lay there imagining him com ng
down the hall to shoot me, so | slept on the
floor in the bathroom

Appel l ee further testified that, despite this abuse, she did
not | eave appel | ant because she feared for her life if she left and
because she was too ill to |eave. She then testified that on
Novenber 15, 1993, she called appellant to discuss a nunber of real
estate settlenents. She testified:

He started screaming at ne that | could
get ny fucking ass out of the house or he
woul d kill me when he got honme. . . . | [had]
pushed the speaker button . . . . The enpl oy-

ee working for ne and the courier, his son
[ appel l ant' s stepson] heard him say that.

. . . John Painter [appellant's stepson]
heard his father threaten to kill ne.
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John . . . said, okay, Linda, that is it. GCet
your stuff together and | am getting you out
of here.

[We went into hiding.

She then testified that as a result of a court order, she had
appel | ant renoved fromthe house, noved back in herself, and hired
a bodyguard for a period of tinme at $250 per day. She ultimtely
was unable to keep the bodyguard because of the expense. She kept
t he bodyguard "[u]lntil three days before he [appellant] cane after
me." On February 4, 1994, a nei ghbor called her and told her that
appellant's car was parked in the vicinity. She imedi ately called
the police. Appel l ant's unoccupi ed car was found by the police
near by. She got the car keys and went wth the police back to
appellant's car. Appellant was then standing in the mddle of the
street. After the police patted appellant down and found two
| oaded handguns and amunition on his person, he was arrested.*
There was additional corroborative testinony of violence towards

appel | ee.

Vi ol ence Against the Children
There was substantial evidence of appellant's violent actions

toward the children in addition to that previously described when

4 Appellant is apparently presently on sone type of proba-
tion arising out of this incident.
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Daniel was present during an attack or attacks on appellee.
Appel I ee testified:

A On Daniel's first birthday Dani el was
sitting in his high chair, and R chard smacked
hi m across the face. | have a photograph of
himwith a bl ack eye.

Q Now did there cone a tinme in 1990 when
M. Painter had an incident with Daniel?

A Yes, Decenber 31st, New Year's Eve.

Q Wiat happened on New Year's Eve of
19907

A | was in the kitchen with R chard's
sister, ny sister-in-law

Q What is her nane?

A Madge Aski n. It was New Year's Eve.
Christina was in her room and Daniel was in
the kitchen. Richard was in the famly room
Dani el wal ked out of the kitchen through the
famly room up the stairs to go to his room
and as | said before the famly roomis two
stories high, so you can see the hallway
upstairs when you are in the famly room

Ri chard called up to Daniel and asked him
to turn the Iight on, which was in the second
|l evel ceiling, and in the dark when Dani el
went to push the light swtch he mssed the
light switch and he pushed the fan switch and
the fan cane on.

Richard junped up out of the chair,
started scream ng and yelling and cursing you
goddamm, fucking, stupid whatever and ran up
the stairs towards Daniel. | canme out of the
kitchen and as | canme out | saw Richard up-
stairs. He had Daniel by the head and was
taking Daniel and throwing himinto the wall
with his head.

| screaned at Richard to please stop, and
| was crying and screamng stop. | ran to go
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upstairs to help Daniel. Richard just Iike
shoved Daniel and then turned and was com ng
down the stairs toward ne, you stupid, fucking
bitch, | told you when I amdealing with him—
| don't remenber the word he used.

Wen | —in other words, | was never
allowed to interfere with himand the children
and he was warning ne that he had told ne that
bef ore. So | turned around and | went into
the kitchen. He cane after ne in front of ny
sister-in-law, grabbed ne and started beating
ne.

Q Are there any other incidents when he
has been violent with Daniel?

A Yes.

Q Can you relay those to the Court and
gi ve approxi mate dates?

A In approximtely 1989, whenever he
would fly off and he woul d be upset. One tine
on the staircase in front of the house he
gr abbed ahol d of Daniel and was just throw ng
himinto the wall. QG her times he grabbed
Dani el around the neck and choked him Wen
we were visiting ny sister-in-law he attacked
Dani el and was choki ng himand Dani el coul dn't
br eat he.

A W were visiting in Florida at his
sister's house, apartnent, condo and he had
taken Daniel into the powder room and was
beating him in there, and ny sister-in-law
went in there and tried to help Daniel and
Ri chard turned on her and shoved her out of
the room and told her to mnd her own busi-
ness, that what he was doing with Daniel was
none of her business.

Q \Wat about Christina? Has he been
violent with her?

A He has been verbally abusive wth
Christina every day of her life. One incident
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right after first grade started, she didn't
live with us very nuch.

Q Wiy didn't Christina live with you?

A He doesn't |ike her. When he found
out that she was extrenely intelligent through
sone psychol ogical testing, he decided that
she was com ng hone to go to school

Q You indicated that he was verbally
abusive to Christina?

A Yes.

Q Wuld you tell the Court what that
consi sted of ?

A You are nothing but a fucking, goddamn
bitch, just |ike your nother.

Q How old was Christina when he woul d
tell her that or when he first started telling
her that?

A From the beginning. Well, he would
call her a brat when she was a baby, a fucking
brat, and then as she got ol der and was wal k-
ing and tal king he woul d say the other.

Q Now were there any incidents of physi-
cal abuse of Christina?

A Yes.
Q Wuuld you tell the Court about that?
A One tine in a restaurant in Burtons-

ville she wanted mlk or she wanted orange
juice and he wanted her to have m k.

A She was about five years old on a
Sunday. | did keep a journal.

Q What happened?
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A W went every Sunday out to breakfast,
and we were sitting there and he was telling
her what she had to order to drink. She
didn't want to order that and when the wait-
ress wal ked up she ordered what she wanted to
order, and he reached across the table with
his close fist and sl ugged her.

Q Did he hurt her?
A Yes.

Q D d she have to go to the doctor or
hospi tal ?

A No.
Q Were there any other incidents?

A Wll, during the first grade, the
second day of school she was sitting at the
kitchen counter eating breakfast, and he
demanded that you pay homage to him and when
she was ignoring him he was getting ready to
| eave, he started cursing her.

So she went to reach to kiss himand she
mussed [sic] up his hair, and he swung around
and just took his hand around her neck and
started squeezing until she couldn't breathe
and she turned red.

| started screaming at himto stop, and
right then the car pool that | was in pulled
up in the driveway to get her and he stopped.
She was sitting there crying, so | took her
outside and consoled her and he told her to
get in the car and | eave.

Q Were there any other incidents with
Chri stina?

A Not other than shoving her, pushing
her. He usually verbally abused her.

In addition to battering his wife and children, appellant also

battered the famly dog. There was testinony that he would beat
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and kick Christina's dog. He once threwit off the second story in
front of Christina and appellee. Finally, the dog bit him?3% After
the dog bit him appellant threw it against the wall.
We shall address other facts as necessary as we resolve the

specific issues.

The Law
W restated the standard for our review of a civil action

involving nost marital disputes in Keysv.Keys, 93 Ml. App. 677, 688
(1992):

Pursuant to Ml. Rule 8-131, unless the
testinony is devoid of nerit, we wll not
substitute our judgnent for the trial court's
determ nation of the credibility of the wt-
nesses. Colandreav. Colandrea, 42 M. App. 421,
cert. denied, 286 M. 745] (1979). W are bound
by this oft enunciated principle, especially
in the arena of marital disputes where notori -
ously the parties are not in agreenent as to
the facts, and therefore, we nust be cogni zant
of the court's position to assess the credi-
bility and denmeanor of each wtness. Conse-
qguently, we will only overturn a trial judge's
findings of fact when the findings are clearly
erroneous.  SeeWhitehurst v. Whitehurst, 257 Ml. 685
(1970), Cullottav. Cullotta, 193 M. 374 (1948), Hale
v.Hale, 74 Md. App. 555[, cert.denied, 313 Ml. 30]
(1988), Ecksteinv. Eckstein, 38 MJ. App. 506 (1977).

We recently noted, in Lemleyv.Lemey, 109 MJ. App. 620, 627-28

(1996), that

5 Christina's dog was, apparently, possessed of a |large
degree of cani ne perspicaciousness. "Even a dog distinguishes
bet ween bei ng stunbl ed over and being kicked." Qiver Wendell

Hol mes, CommonLaw, Vol. 3 (1881).
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[t]o prove that a chancellor's decision was
clearly erroneous is an extrenely heavy bur-
den. "The chancellor's decision in a contest-
ed custody case, frequently anmong the nost
difficult a judge is called upon to nake, is
of critical inmportance. . . . It is unlikely
to be overturned on appeal." . . . A finding
of a trial court is not clearly erroneous if
there is conpetent or material evidence in the
record to support the court's conclusion.
[Ctations omtted.]

Resol ution of Questions 1 through 4

Questions (1) visitation with Daniel; (2)

visitation with Christina; (3) the grant of an

absol ute divorce to appellee on constructive

desertion grounds; and (4) Daniel's past

medi cal bills.

1
Visitation wth Dani el
At the tine of the trial court's decision, section 9-101.1 of

the Famly Law Article provided that in a proceeding concerning
custody or visitation, a trial court "may consider" evidence of
abuse by a party against "the other parent of the party's child"
and against "any child residing in the party's household."® M.
Code (1984, 1991 Repl. Vol.), 8 9-101.1 of the Famly Law Article
(hereinafter FL). Section 9-101 provides that

if the court has reasonable grounds to believe

that a child has been abused . . . by a party

to the proceeding, the court shall determ ne
whet her abuse or neglect is likely to occur if

6 Section 9-101.1 has since been anmended to require other

protective nmeasures. See Md. Code (1984, 1991 Repl. Vol., 1996
Supp.), 8 9-101.1 of the Famly Law Article.
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custody or visitation rights are granted to
the party.

Unl ess the court specifically finds
t hat there is no likelihood of further child
abuse or neglect by the party, the court shall
deny custody or visitation rights to that
party, except that the court may approve a
supervi sed visitation arrangenent that assures
the safety and the physiol ogi cal, psychol ogi -
cal, and enotional well-being of the child.

FL § 9-101.
In the case subjudice, in his oral opinion, the trial judge,

after describing the "vicious" attacks agai nst appellee, sonme of
whi ch occurred in the presence of Daniel, stated:

But | think this is a case where the
hi story has to be considered in this matter.
| have had an opportunity to speak to Dani el
on three occasions in ny chanbers.

He is an intelligent, sensitive young man
who is very aware of what has gone on in his
famly. It is clear to the Court that M.
Painter's actions in the past have terrified
Daniel, that he remains afraid of him that he
is concerned that his nmental stability is such
as to not provide the safety that Daniel, |
believe, thinks that he needs in order to deal
with his father.

| can, fromny observations of M. Paint-
er in this trial, M. Painter is a person of
expl osive tenper who is not able to contain
it. He may be better than he was in that
respect, but nevertheless, he is not one who |
woul d, given Daniel's nost recent condition
be one that | feel confortable in granting
visitation.

Daniel is alnost 16 years old. He is
mature. He is [a] junior in high school. He
indicated to me, as the record reflects, that
at sone tine he would want to have visitation
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but not now. VWhen that would be, the Court
does not know.

Because of the sensitive nental health
situation of Daniel at this time, | think it
woul d be nost inprudent for nme to grant visi-
tation or any contact with his father for sone
time now.

There was also evidence that the abuse described caused
serious enotional problens for Daniel. The record before the trial
court included the transcript of the testinmony of Dr. Joseph
Currier, Daniel's treating psychologist at the tine of the June
1994 Master's hearing on visitation.” H's testinony at that tine
i ndi cated that he believed that Daniel related to his nother both
as her protector fromappellant and as a child seeking protection
fromhis father. He diagnosed Daniel as either having, or having
had, a "major depression” and "anxiety," and having "some synptons
and signs of a post-traunmatic stress disorder” and a suggestion of
"conversion synptomat ol ogy," where enotional issues are translated
into "physical pain or synptons." He noted that Dani el

reports that he lost 16 pounds in the |ast
month or two, sleep problens, recurring dreans
and the expectation of sonething bad, sone-
thing violent is going to happen either to him
or his famly.

Dr. CQurrier later testified that Daniel "was on the one hand trying

to build a relationship with his father, but at this point he was

" As we sonetines do when necessary to understand fully an
i ssue or argunent, we have gone into the record to obtain Dr.
Currier's testinony. "The fact that a part of the record is not
included in the record extract shall not preclude . . . the
appellate court fromconsidering it." M. Rule 8-501(c).



very frightened to do that.”" Dr. Currier then discussed Daniel's
treatnent plan. He was asked how Dani el expressed his feelings and
he responded:

A A great deal of fear, a great deal of
anger, a great deal of frustration, a great
deal of gquilt, wanting to nmake sure that he
wasn't put in situations that would just
sinply frighten him nore or push these feel-
i ngs nore.

Q And what was the basis for this fear?

A Mich of it was whether he'd be asked
to see his father. . . . [He felt that in
the past there was . . . sone behaviors that
were just very threatening or overwhelmng to
himor the famly.

A He talked of a great deal of verbal
threats, sonme physical contact. He reported a
nunber of incidences where on a one to one
with his father he felt very overwhel mned and
frightened.

Utimately, Dr. CQurrier opined as to a visitation relationship
bet ween appel | ant and Dani el :

[A]t this point it would offer a nunber of
problens. . . . [He [Daniel] is still :
com ng apart enotionally and any extra stress
at this point would push himin that direc-
tion, and I worry about sone possibilities of
abusi ve behavior to denonstrate . . . how nuch
of a need, how nmuch pain he has.

. . . [Alny new stresses, any additiona
stresses, and his perception is that it would
be very, very stressful to be on [o]ne to one
with his father or even with sonme supervised
visits.

He was then asked a nore specific question:
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Q Do you think that visitation with his
father could be detrinental to hinf

A At this point, | don't think it would
be in his best interest. Detrinental is kind
of a difficult word, nmeaning would it cause
nore harm | believe it woul d.
Later, he opined, "I worry that he [Daniel] would act in and m ght
hurt hinself."

On cross-examnation Dr. Currier testified as to the effect of
having appellant and Daniel in closely supervised visitation
cont act s:

Part of the post-traumatic stress syndrone is
that he [Daniel] really believes . . . the
next second is going to have sone type of
conflict or danger for him and to ask to put
himinto that situation would be |ike asking
sonmeone who's afraid of snakes to let nme bring
a snake into the room

.o [I]t mght throw himover that eno-
tional edge and cause nore conflict.

We were informed at oral argunent, w thout contradiction, that
after Daniel's last visit with appellant, Daniel attenpted to
commt suicide. Additionally, in several neetings with the trial
judge, Daniel, then sixteen years of age, inforned the judge that,
for the tinme being, he desired no contact.

That evi dence that we have described, if believed by the trial
court, as apparently it was, was nore than sufficient to support
the trial court's decision. Gven the extrenme and unusual factual

circunstances as to violence, and given Daniel's closeness to the
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age of mpjority, the denial of visitation was not an abuse of

di scretion.

2.
Visitation with Christina
That evidence that we have heretofore described, if believed
by the trial judge, as apparently it was, was also sufficient to
sustain the trial court's limtations placed on appellant's
tel ephone and in-person visitation with Christina. The court

nei ther erred nor abused its discretion.

3.
The Granting of a Divorce
The trial court, inits oral opinion, stated:

| have, of course, considered all of the
evi dence that has been presented, the docu-
ments that have been introduced, and as to the
divorce, the Plaintiff [appellee] has proven
her case of constructive desertion.

It is true that M. Painter not only
physically attacked her but verbally threat-
ened her life in the presence of other people
and | can't see any stronger case for a con-
structive desertion.

The attacks were vicious, not only the
physi cal attacks but verbal attacks, |et alone
the attenpts or the verbal threats to kill her
and the last incident of the guns. So we wll
grant a divorce to Ms. Painter on the grounds
of constructive desertion.

We have described that evidence of the abuse that appell ant

inflicted upon appellee, and their children, that supports the
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trial court's findings and concl usion. We shall not address it
here again except to note that the continuing pattern and degree of
abuse and violence that the evidence indicates is al nost unpar-
relleled in recent cases before this Court. VWhat is not fully
under st andabl e, except perhaps by a reluctance on the part of
appel l ee to prosecute him is why appellant has not been subject to
| engthy incarcerations for the various crimnal acts that the
evidence indicates he commtted against the nenbers of his own
famly. [In short summation on this issue: A woman is not required
to be a homcide victimbefore grounds for constructive desertion
are established. The cowardly and despicable acts of violence
found by the trial judge based upon sufficient evidence then before
himnot only permtted the trial judge's action, but conpelled it.
Judge McQucki an neither erred nor abused his discretion in granting
appel lee a divorce on constructive desertion grounds. Havi ng
affirmed the trial court's granting of a divorce to appellee, we,
under the circunstances of this case, need not address appellant's
counterclaimand the trial court's disposal of that claimin that

no al i nony was awar ded bel ow.

4.
Daniel's Past Medical Bills
This issue apparently arose out of a previous court order
based upon a nmster's recommendation, that the parties share

equally in the costs of Daniel's then pending treatnment —treatnment
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i ntended to be conpleted by the tine of the court's final order.
A February 1, 1995, order provided:

ORDERED, that the defendant shall pronpt-
ly transfer $1,000.00 to the plaintiff's
attorney, Robert King, Esquire, for placenent
in M. King's escrow, as initial paynent
toward the services of an appropriate nental
health therapist, to treat/eval uate/recomend
with respect to visitation by the m nor child,
Daniel, with the defendant. Both parties and
the defendant's therapist, Dr. Jarvis, are to
cooperate with the nental health therapist as
requested by the latter; and it is further

ORDERED, that final allocation between
the parties of the paynent of the nental
health therapist wll be the subject of fur-
t her order of court.

Inits final order, the court directed that the charges (the
charges already incurred) were to be paid as follows: "M. Painter
to pay one-half of whatever the hospital costs are for the
psychiatric hospital that is not covered by health insurance.”

No evidence as to any bills, other than those covered in the
previous order of the court, is contained in either the extract or

appel l ee' s appendi x. Thus, the only evidence is that this order
contenpl ated the paynent of past bills, ie, those incurred as a
result of the court's previous order. As such, it was not an order
for future paynents, we do not construe it as such, and appellee
concedes that it is not. Because the order was not for future
paynents, it was not subject to the child support guidelines. W

perceive no abuse of discretion in the court's order requiring
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appellant to pay his share, one-half, of the uninsured portion of

his son's nedi cal expenses.
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Resol ution of Questions 5 and 7

Questions (5)(a) the use and possession of the
famly hone; (b) the copaynent of the nortgage
on the house; (c) the court's order that
certain marital property be sold; (d) the
court's order directing that the proceeds of
the sale be transferred to appell ee's counsel;
(e) the court's order awardi ng personal prop-
erty, i.e, bedroomfurniture, piano and televi-
sion sets to the children; and (7) the dissi-
pation of marital funds and property.

These issues are not preserved. Appellant has thus waived his
right to present these questions for our review?® W explain.

During his testinmony in respect to property matters, appel-
| ant, addressing the court, stated:

MR PAI NTER: Just a mnute, Your Honor.
You didn't let ne finish.

THE COURT: | thought you did.

MR. PAINTER: No, | did not. Several of
t hose [antique |anps], at |east four or five
of them | had before she noved in. W added
to the collection during our marriage. I
don't even know how many were there, but they
are there. There were four shelves of them
| rmust have had at |east five or seven of them
bef ore t hen.

THE COURT: How many of them are there?
Do you renenber?

MRS. PAINTER There are probably 10 or 12
and we collected themall together.

8 Because of subsequent proceedi ngs, we shall address 5(d)
separately even though we do not perceive that it was initially
preserved.
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MR. PAINTER. No, we did not. Al so not
listed on here that | would like to add there
are a couple of antique |eather cards.

MRS. PAI NTER: That we bought together at
an auction.

MR, PAINTER Your Honor, just do anything
t hat you want, Your Honor. W are not going
to get any truth from her on this stand. I
don't really care what you do on anyt hi ng.

It . . . has just gotten to the point of
being utterly ridicul ous. She couldn't tel
the truth if her life depended upon it, and
she hasn't once in this court yet.

| had a conplete furnished hone, |iving
very confortably before |I ever knew her. She
wal ked in with the shirt on her back and that
isit.

THE COURT: Al right, is that [referring
to appellant's prior statenent "just do any-
thing you want, Your Honor, . . . | don't
really care what you do on anything."] what
you want to do?

MR. PAINTER | don't really care, Your
Honor. You do what you want. | haven't got a
shake in this court so far, and I am not going
to get one now. So do whatever you want.

THE COURT: kay, so | will say the rest

is marital property then. GCkay, what el se do
we have to do?

THE COURT: Let the record reflect that
t he Defendant [appellant] has stal ked out of
the courtroom W wll proceed. Go ahead.
The court then did what it wanted, which is precisely what

appellant told it to do. There is nothing else in the extract to
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support the positions appellant now asserts.® The court was told
to do what it wanted to do —it did. Mreover, the decision of the
trial judge on these questions was supported by the evidence. Ms.
Painter's testinony regarding her involvenent in the operation of
t he business and hone, use of marital funds, handling of property,
and categorization of property as marital and nonmarital on her
Rule S72 and Rule S74 fornms was apparently accepted by the trial
court. We recently approved a trial court's utilization of the
i nformati on contained on these forns to establish what is marital

property and to establish its value, even in the absence of other
evi dence. Beckv.Beck, 112 Md. App. 197 (1996). Additionally, the

court acknow edged t he agreenent of appellant, through his counsel,
after appellant "stornmed out"” of the court room Appel | ant,
t hrough his counsel, agreed to the court's division of the personal
property, including the vehicles and the piano.? The court
subsequently noted, "the piano, the children's furniture and the
TVs will go to the children . . . by agreenent." There was no
objection to the trial court's characterization. It then ordered

the sale of nost of the remai nder. The court then discussed its

® The extract's inclusion of the various evidentiary and
testinoni al exchanges is exceedingly sparse.

10 W cannot di scern whether or not the court ordered the
china sold, but whatever it proposed to do with the china was not
excepted to.
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proposed order in respect to the proceeds from the sale of the
house w t hout any exception being taken.

Fromthe state of the extract presented to us, we cannot find
wher e appel |l ant brought these various issues to the attention of
the trial court in such a fashion that they were adequately
preserved. However, due to the subsequent actions of two courts,

we shal |l address appellant's Question 5(d).

Resol ution of Question 5(d)

Question (5)(d) disposition of the proceeds
fromthe sale of the marital hone.

Subsequent to the trial court's orders that are the subject of
this appeal, there were other proceedings before a U S. Bankruptcy
Court and then before the trial court.

The Bankruptcy Court declared that the previous trial court
order that directed the Bankruptcy Trustee to turn certain proceeds
over to appellee's counsel was a nullity in that the Bankruptcy
Court had not consented thereto. The Bankruptcy Court, in effect,
then stayed its order by directing the trustee not to distribute
the funds to appellant for forty-eight hours, so as to afford an
opportunity for the trial court to reconsider the matter of the
di stribution of the proceeds.

As a result, the trial court enjoined appellant, not the
trustee, from "cashing, depositing, or otherw se negotiating the

check from the bankruptcy trustee and ordered appellant to
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i mredi ately turn the check over to [appellee' s counsel] for deposit
in a court account pending further order of the court.” That order
was appealed to this Court by Order of Appeal filed on Cctober 28,
1996. A notion to consolidate the two appeals was subsequently
filed by appellant and granted by this Court with the provision
that no further briefs were required.

As is clear, appellant's Question 5(d) was resolved by the
Bankruptcy Court when it declared the prior circuit court order,
directing the trustee's dispersal of funds, to be a nullity. The
circuit court has since issued injunctive relief directed at
appel l ant, not the trustee. Accordingly, the argunment made in
argunment 5(d) is noot. Moreover, for the sanme reasons we have
gi ven above, i.e, appellant told the trial court to do what it
want ed, the underlying decision to direct the proceeds (first by an
order directed to the trustee and now by an order directed to
appel l ant) has been waived and is not preserved for our review !}
Under circunstances such as those here present, where there is
evi dence to support what a trial court ultimately does, parties
nmust be careful not to say what they do not nean | est an appellate
court later determ ne that they neant what they said. In sum in

ci rcunstances such as those here present, a party should be careful

1 The trial court is remnded that it does not have the
power to direct any disbursenent of proceeds that results in a
transfer of property. The proper manner in which to adjust the
equities in property is by way of an adjustnent in a nonetary
awar d.
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not to tell a court that it can do what it wants, effectively
agreeing to the manner in which the marital property dispute is
resolved, and then appeal to us for relief from what he or his
counsel either expressly or at least tacitly agreed to.

That | eaves us only to resolve Question 6.

Resol ution of Question 6
Question (6) attorneys' fees.

W initially note that during the hearing, appellee testified
t hat she owed approxi mately $19,000 to her prior attorneys and had
agreed to pay her then attorney $10,000 to represent her. She was
asked how many hours she had been with her attorney when he was
wor ki ng on her case. She responded, w thout objection,?? that it
exceeded eighty hours. She later testified, over a general
obj ection, that she considered her counsel fees to be reasonable. !

Appel I ant, on appeal, grounds his counsel fee objection as
foll ows: "Appellant contends that there should have been no award
of counsel fees to the wife because the wife had converted to her
own use marital funds . . . [and] that the |ower Court never
consi dered Appellant's financial circunstances in ordering himto

pay $15,000.00 in counsel fees." Because we are reversing the

12 Appel | ant objected to the phraseol ogy of the question.
Appel | ee' s counsel then rephrased the question, and it was
answered w thout further objection.

13 She had been a | egal secretary and had worked in appel -
lant's | aw of fices.
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trial court's award of counsel fees for another reason, we need not
address appellant's conversi on argunent.

We cannot discern upon which basis the award of counsel fees

was made. Section 12-103 of the Famly Law Article provides:

(a) Ingeneral. — The court nmay award to
either party the costs and counsel fees that
are just and proper under all the circunstanc-
es in any case in which a person:

(1) applies for a decree or nodifica-
tion of a decree concerning the custody,
support, or visitation of a child of the
parties; or

(b) Required considerations. — Before a court
may award costs and counsel fees under this
section, the court shall consider:

(1) thefinancial status of each party;
(2) the needs of each party; and

(3) whether there was substanti al
justification for bringing, maintaining, or
def endi ng the proceedi ng.

(c) Absence of substantial justification. — Upon a
finding by the court that there was an absence
of substantial justification of a party for
prosecuting or defending the proceeding, and
absent a finding by the court of good cause to
the contrary, the court shall award to the
ot her party costs and counsel fees.

FL 8 12-103 (sone enphasis added).
It appears that the trial court may have addressed the needs
and financial status of appellee. However, we are unable to

di scern whether the trial court considered the then current ability
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of appellant to pay counsel fees in the sum of $15, 000.%* For that
limted reason, we shall vacate only the award of counsel fees and
remand for the court to reconsider its award of counsel fees in
light of the requirenents of section 12-103. "In a case in which
bills for legal services are challenged, [the trial court] ought to

state the basis for his decision so it can be reviewed, |if

necessary, on appeal." Randolph v. Randolph, 67 M. App. 573, 589
(1986) (concerning the reasonabl eness of legal bills). In all
ot her respects, we shall, for the reasons stated, affirm

Due to the seriousness of the problem of donestic violence in
our society and the extrene exanpl e of donestic violence contained
inthis case, we commt this case to the reporter in order that the
facts contained herein nay be preserved as exanples of the
seriousness of this, all too frequent, recurring problem and to
agai n enphasize that a wonman is not required to be a homcide
victimin order to establish the elenents of constructive deser-
tion.

JUDGVENT AS TO COUNSEL FEES VACATED, JUDGMVENT

OTHERW SE AFFI RMED; CASE REMANDED FOR A

4 Appellant argues in his brief that appellee only clained

attorney's fees of $10,000. That is incorrect. In her prayers,
appel l ee prayed for all reasonable attorney's fees. There was
testimony that she had either paid or still owed $19,000 to her

prior attorneys in addition to the $10, 000 she owed her then
attorney.
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RECONSI DERATI ON OF COUNSEL FEES ONLY; ALL

COSTS TO BE PAI D BY APPELLANT.



