Appel l ant, Theodore Louis Pall, was convicted by a jury
sitting in the Crcuit Court for Mntgonery County of harassnent
pursuant to Ml. Ann. Code Ann. art. 27, 8 121A. The circuit court
sentenced himto 180 days, with all but 60 days suspended, and 5
years of probation. Finding that the evidence was insufficient to
convict appellant, we shall reverse and remand the case wth
instructions that judgnment be entered in his favor. To set out the
factual background, we will describe the three separate instances
in which appellant allegedly harassed Marci Etman.

-The First Incident-

On 16 May 1996, while shopping at MJ Designs in Gaithersburg,
Marcie Etman noticed that a man, who was later identified as
appel l ant Theodore Louis Pall, had been follow ng her through
approximately eight or ten aisles. She grew wary because the man
never picked up any nerchandi se, although he was carrying a basket
and had been in the store for quite sone tine. Wil e she was
purchasing her itens at the check-out counter, appellant was
waiting in the front of the store. He had not purchased anyt hi ng.
Et man becane “extrenely nervous” and asked an enpl oyee to escort
her to her car.

- The Second | nci dent -

More than six weeks later, on 2 July 1996, appellant held the
door for Etman as she left a record store in Congressional Shopping
Center in Rockville. He then followed her to another store. Wen

Etman reali zed that he was the sane man who had foll owed her at M



Designs, she left the second store and phoned the police. At
trial, Etman descri bed what happened after she left to call the
pol i ce:

| wal ked the length of the shopping center

very quickly, and all along the man was

foll ow ng, behind nme the whole way, and | got

to the tel ephone around a group - there was a

| ot of people. It was by a coffee shop,

St ar bucks. There was all kinds of people

around and | went straight to the phone. And

he sat down on a bench 20 feet away waiti ng.

The police arrived and told appellant to cease any contact
with Etman; specifically, a police officer told appellant that, “if
[ appel | ant] ever saw [ Et man] again, he was to just turn the other
way.” Appellant left without further incident.

-The Third I nci dent -

Two weeks later, on 20 July 1996, Etnman saw appellant at a
G ant Supernmarket in the Flagship Shopping Center in Rockville.?
Appel l ant was again carrying an enpty shoppi ng basket. Upon seeing
him Etrman i mredi ately contacted a store enployee. No evidence was
presented that Etnman and appell ant spoke to one another, that he
followed her on that day, or that appellant was aware of her
presence in the grocery store. During her testinony, Etman
i ndi cat ed:

[Rlight away | recognized him first of all

because it was so short of a tine after, and
he was wearing the exact same thing as the

! The Flagship Shopping Center is located about a half a mile from the Congressional Shopping Center.
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second time. So it was like deja vu. | nean
it really, and | just panicked.

* * *

| was just so frustrated, and upset, and
angry, and again, | just didn’'t know what to
do. | was like what do | do, you know, who do
| go to. | didn't want to go into anynore
ai sles, leave nyself alone. So | imediately
approached a man that was working there in the
meat departnent, and went directly over to him
and told himthe situation....

The enpl oyee took Etman into an office in the back of the store
where she called the police. By the tine police arrived, appellant
coul d not be | ocat ed.

Appel l ant was charged under Ml. Ann. Code art. 27, § 121A
(1996 Repl. Vol.), entitled “Harassnent.” That section reads, in
pertinent part:

(a) Course of conduct defined. - In this
section “course of conduct” neans a persistent
pattern of conduct, conposed of a series of
acts over a period of tine, that evidences a
continuity of purpose.

* * *

(c) Prohibited Conduct.- A person nmay not
foll ow another person in or about a public
place or maliciously engage in a course of
conduct that alarnms or seriously annoys
anot her person:

(1) Wth intent to harass, alarm or annoy
t he ot her person;

(2) After reasonable warning or request to
desi st by or on behalf of the other person;
and

(3) Wthout a | egal purpose.



Appel |l ant was charged with two counts of harassnent.? The
first count alleged that on or about 2 July 1996, appellant
followed Etman with the intent to harass, alarm and annoy her
after having been given reasonable warning to desist. The Second
count alleged that on or about 2 July through 20 July 1996,
appel | ant engaged in a course of conduct that seriously annoyed
Etman, with the intent to harass, alarm and annoy her after having
been given a request to desist. The original chargi ng docunent
stated that the two incidents that conprised the second count
occurred at Congressional Shopping Center; the third incident,
however, actually occurred at Gant, which is located in the
Fl agshi p Shoppi ng Center. After the State presented its case
appel l ant noved for judgnent of acquittal on both counts due to
i nsufficient evidence. He also noved for judgnent of acquittal on
Count Il because the charging docunent erroneously stated that
G ant was in the Congressional Shopping Center. The trial court
denied the notion for judgnment as to sufficiency of the evidence

and all owed the prosecution to anend the chargi ng docunent.

A jury found appellant guilty of both counts. For his
conviction on Count |, appellant was sentenced to 90 days
incarceration with all but 60 days suspended. For Count I1l, he

received a 90-day suspended sentence to be served consecutive to

the first sentence. Upon his release, he was to be placed on five

2pppel | ant was al so charged under Mi. Ann. Code art. 27 § 121B (1996 Repl.
Vol .), entitled “Stalking.” That charge was eventually nol prossed.
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years probation, a condition of which included no contact wth
Et man. After noting a tinmely appeal, appellant raises the
foll ow ng issues, which we have rephrased slightly, for our review
| . Was there sufficient evidence to support
the State’s allegation that appellant had
been warned prior to 2 July 1996 to
desist from his of fendi ng conduct?
1. Was there sufficient evidence to support
the State’s allegation that appellant had
engaged in a prohibited course of conduct
on or about 2 July to 20 July 19967

I1l. Did the trial judge err in allowng the
State to anend the chargi ng docunent ?

V. Didthe trial judge fail to instruct the
jury that the prohibited "course of
conduct" nust occur after a reasonable
warning as indicated in the harassnent
statute?

l.

Appel l ant first asserts that the evidence was insufficient to
support his conviction under Count | of harassnent on 2 July 1996
because there was no evidence that appellant had been warned to
desist prior to his conduct on 2 July 1996. W agree. There is
sufficient evidence to convict when, after viewi ng the evidence in
the Iight nost favorable to the prosecution, any rational trier of
fact could have found the essential elenents of the crinme beyond a
reasonabl e doubt. Dawson v. State, 329 M. 275, 281 (1993)
(quoting Jackson v. Virginia, 443 U. S 307, 319 (1979)). Appellate

review is fashioned in such a way as to give “full play to the

responsibility of the trier of fact fairly to resolve conflicts in



the testinmony, to weigh the evidence, and to draw reasonable
inferences frombasic facts to ultimate facts.” Barnhard v. State,
86 Md. App. 518, 532 (1991) (quoting Jackson, 443 U. S. at 319).

One cannot be charged with harassnent under 8 121A unless his
of fending conduct follows a “reasonable warning or request to
desist by or on behalf of the other person.” Art. 27 § 121A(c)(2).
The trial court should have granted the Defendant's Mdtion for
Judgnment of Acquittal as to the first count for harassnment on 2
July due to the lack of evidence of an adequate warning.

Count | charges that appellant harassed Etnman during what we
have |abeled “the second incident” at Congressional Shopping
Center. In order to be guilty of the crine charged, appellant nust
have: (1) followed another person in or about a public place;(2)
wi thout a | egal purpose; (3) with intent to harass, alarm or annoy
t he other person; and (4) after a reasonable warning or request to
desi st by or on behalf of the other person;. Assum ng that there
was sufficient evidence of all the other elenents, there is no
evi dence that appellant was given a "reasonabl e warni ng or request
to desist" as defined by 8 121 (A)(c)(2) prior to his conduct on 2
July 1996. The State concedes that the police officer’s warning on
2 July 1996 occurred after appellant’s of fendi ng conduct and that
appellant left after the police officer warned himto stay away
from Etnman. The State contends that appellant was given a

reasonabl e warning or request to desist when on 16 May an enpl oyee



escorted Etman to her car because she was fearful of appellant. W
di sagr ee.

A reasonable warning is one in which the defendant knows or
has reason to know that his conduct is unwanted and is warned to
stop. There is no evidence in the record that appellant saw Et man
being escorted to her car. Quite sinply, there is no evidence that
anyt hing was ever communi cated to appellant that he should avoid
Etman in a public place. Thus, he cannot be charged for his
actions on 2 July 1996 because he had not previously been given a
warning to stop follow ng Etman.

Mor eover, even assum ng, arguendo, that appellant saw Etman
being escorted to her car and was subjectively aware that she was
bei ng escorted to her car because she was afraid of appellant, an
i ssue can be raised as to whether this constitutes a “reasonable
war ni ng or request to desist” under 8 121A. The broader issue is
whet her the warning nust be stated directly to a person accused of
followng or whether it can be inplied from actions. W do not
reach that issue, however, because, in the instant case, there is
no evi dence that appellant saw Et man bei ng escorted to her car.

.

Appel | ant next contends that the evidence was insufficient to

support his conviction under Count Il. Appellant’s charge under

Count Il is different from his charge under Count | because



8§ 121A(c) crimnalizes tw distinct patterns of conduct.
Subsection (c) of 8 121A reads as foll ows:

(c) Prohibited Conduct. - A person nay not

foll ow another person in or about a public

place or maliciously engage in a course of

conduct that alarnms or seriously annoys

anot her person:

Thus, the statute prohibits two types of actions: (1)
foll ow ng another person in or about a public place; and (2)
mal i ci ously engaging in a course of conduct. One of the offenses
deals with a one-tine instance of follow ng another and the other
proscribes a pervasive course of conduct. In the instant case
Count | charged appellant under the “follow ng another person”
| anguage of art. 27 8 121A(c) for his conduct with regard to the
“second incident” on 2 July 1996 at Congressional Shopping Center,
and Count Il charged appellant with a “course of conduct” wth
regard to his conduct on 2 July at the Shopping Center and 20 July
1996 at G ant.

“Course of conduct” is defined in the statute as “a persistent
pattern of conduct, conposed of a series of acts over a period of
time, that evidence a continuity of purpose.” Article 27
8§ 121A(a). Course of conduct is significant in tw ways. First,
it can enconpass the entire crimnal act. This occurs when all the
incidents that conprise the course of conduct occur after the

accused has been given a reasonabl e warning or request to desist.

In these situations, the entire course of conduct is also the



crimnal act and is unquestionably prohibited by the statute. The
second scenario is nurkier. 1t involves a situation in which sone
of the acts that make up the course of conduct precede the warning
to desist and the remaining acts follow the warning. An exanple is
a situation when a pattern of conduct devel ops in which the accused
harasses a victim the accused is warned to stop, but still
persists in his conduct. Eventually, the accused is arrested and
charged. The question raised by the second scenario is whether the
series of acts that preceded the warning can be considered al ong
with the actions that followed the warning to establish a “course
of conduct.”?

To reiterate, there is no question that the crimnal act can
only occur after a reasonable warning was given. The question
presented in the second scenari o above is whether acts that occur

prior to the warning to desist can be considered in establishing

W will use the following hypothetical to explain fully our analysis.
A worman breaks up with her forner boyfriend and nmoves in with another man. Upset
over the break-up, the ex-boyfriend begins follow ng the woman, and verbally
abusi ng her, as she | eaves work each night for one week. Due to her fear of her
ex- boyfriend and in an effort to avoid conflict, the woman wal ks away, says
not hi ng, and drives hone. On Monday of the follow ng week, the ex-boyfriend
again returns to the woman’s workplace. This tinme the wonan calls police. The
police arrive and issue the ex-boyfriend a stern warning to |eave the wonman
al one. Undeterred, the ex-boyfriend comes to the woman’ s wor kpl ace on Tuesday
and follows her as she | eaves work. After the worman notifies police, the ex-
boyfriend is arrested and charged under the “following another in or about a
public place” |anguage of the statute, as well as the “course of conduct”
portion. The ex-boyfriend can only be charged for the incident on the Tuesday
of the second week because that is the only day that involved the crimnal act
(the statute clearly states that one can only be charged with a crine after being
given warning). This is true whether he is charged with the “course of conduct”
portion or the “followi ng another” portion of the statute. The issue raised is
whet her the trier of fact may consider the previous week’'s incidents in
det erm ni ng whet her a course of conduct existed.
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the course of conduct. Appel lant urges us to interpret this
statute as requiring that the “series of acts” that constituted a
course of conduct nust have occurred after the victim or sonmeone
acting on behalf of the victim issued “a reasonable warning or
request to desist.” Under appellant’s interpretation, acts that
occurred prior to the warning could not be considered as the
crimnal act or to establish a course of conduct |eading up to the
crimnal act. W are not required to reach that issue, however
because assum ng, wthout deciding, that a series of acts that
occur prior to the warning or request to desist can be used to
establish a course of conduct, the evidence is still insufficient
to convict appellant.

In addressing the first issue, we stated that appellant did not
receive reasonable notice during or imrediately after the “first
incident” that occurred at MJ] Designs on 16 May 1996. Therefore,
appel l ant was first given notice when the police officer told himto
stop harassing Etman on 2 July 1996 at Congressional Shopping
Center. The statute clearly mandates that in order for harassnent
to be proscribed, it nust occur after the warning. Thus, only
appel lant’ s actions on 20 July 1996 coul d have been crim nal because
those were the only actions to occur after he was warned to desi st.
Et man testified, however, that as soon as she saw appellant on 20
July 1996 at G ant, she immediately contacted a store enpl oyee who

contacted the police. There is no evidence to indicate that
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appel l ant was followi ng Et man, or "maliciously engagi ng in behavior
that alarns or seriously annoys another person.” He nerely turned
the corner and saw her. Appel  ant cannot be punished for nerely
being present in a supermarket. The purpose of including a
requi renment of notice in the harassnent statute is so that people
wi Il have a chance to nodify their behavior. Wen he was warned on
2 July 1996 to desist fromfollow ng Etman, appellant was told by a
police officer that “if he ever saw her again, he was to just turn
the other way.” The evidence indicates that this is what appell ant
did. At the very least, Etman did not give himthe opportunity to
do so because she imediately left to notify a store enployee.
Therefore, appellant’s actions at Gant on 20 July 1996 did not
violate the statute. Because there was no crimnal act, the
evidence was insufficient to support his conviction and we mnust
reverse the judgnent and remand the case with instructions that
j udgment be entered in favor of appellant.
[T,

Addi tionally, appellant argues that the trial court erred in
allowing the State to anend the chargi ng docunent. At the close of
the State’s case, appellant noved for judgnent of acquittal on
alternative grounds: (1) that the evidence was insufficient to
support convictions on Counts | and Il; and (2) that Count Il was
deficient because the chargi ng docunent erroneously stated that the

2 July and 20 July 1996 incidents occurred at Congressional Shopping
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Center, whereas the 20 July incident actually occurred at G ant,
which is not in the Congressional Shopping Center.* The trial judge
shoul d have granted appellant’s notion for acquittal because the
evidence was insufficient to support his convictions. Had the trial
judge so ruled, the court would not have been faced with the issue
concerning the charging docunent. W will not address an issue that
was not generated by the facts of the case.
V.
Appellant’s final argunent is that the court erred by failing

to instruct the jury that the continuing course of conduct nust

occur after the warning or desist has been nade. Based on our
resolution of issues | and Il, we are not required to reach this
i ssue.

JUDGVENT REVERSED. C A S E
REMANDED TO THE CIRCU T COURT
FOR MONTGOVERY COUNTY W TH
| NSTRUCTI ONS  THAT JUDGVENT BE
ENTERED | N FAVOR OF APPELLANT.

COSTS TO BE PAID BY MONTGOMERY
COUNTY.

‘Article 27 8 121A(c) provides, in pertinent part: “or maliciously engage
in a course of conduct....” (Enmphasis supplied.) Appellant does not raise the
i ssue of the absence of “malicious” in the chargi ng docunent.
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