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M chael Anthony Pal m sano, appellant, was convicted by a
jury in the Grcuit Court for Caroline County of perjury and
sentenced to prison for ten years, to be served consecutively to
a sentence he was then serving. The sole question presented on
appeal is whether the evidence was sufficient to sustain the
conviction. |In answering that question, we are called upon, for
the first time, to construe the statute dealing with perjury by
conflicting statenents, Ml. Code (1957, 1996 Repl. Vol.), Art.
27, 8 437. W conclude the evidence was insufficient and reverse
the judgnent of the trial court.

Facts

On June 28, 1996, appellant entered a guilty plea in the
Crcuit Court for Caroline County to a charge of felony theft.
The court sentenced appellant to prison for five years and
ordered himto nmake restitution. Before the presiding Judge, the
Honorable J. Omen Wse, accepted appellant’s guilty plea,
appel l ant was sworn and the foll ow ng occurred:

[ THE COURT]: Are you under the influence
of any al cohol, drugs, or nedications now?

[ APPELLANT] : Medi cation, yes, sir.

[ THE COURT]: Do they affect your ability
to know what’ s goi ng on around you?

[ APPELLANT]: No, sir.

Appel | ant subsequently filed a petition for post conviction

relief,® which was denied after a hearing before the Honorabl e

! The parties agree that this hearing was held on Novenber
19, 1997. The record contains a partial transcript of these
proceedi ngs, dated “Mnday, Novenber 10, 1997.”



Dexter Thonpson in the Grcuit Court for Caroline County. At
t hat hearing, appellant was again properly sworn and the
foll ow ng occurred:

[ THE PROSECUTOR]: Didn’t Judge W se ask
you on the day that he took your plea,
whet her you were under the influence of drugs
or al cohol ?

[ APPELLANT] : Yes he did.

[ THE PROSECUTOR]: And what was your
answer ?

[ APPELLANT] : No.

[ THE PROSECUTOR]: And you're telling us
today that you were?

[ APPELLANT] : Yes.

[ THE PROSECUTOR]: So you perjured
yourself on that day is that correct?

[ APPELLANT]: Yes | did.

On the sane day as that hearing, appellant was charged with
perjury by making conflicting statenents under Article 27,
section 437.
At the subsequent perjury trial on April 9, 1998, the
Honor abl e Robert L. Karwacki presiding, the State introduced a
transcript fromthe guilty plea hearing and a partial transcript
of the post conviction proceeding containing appellant’s
testinony. Judge Wse then testified for the State, as foll ows:
[ THE PROSECUTOR]: Now, Judge Wse, if
soneone was to give you an affirmative answer
to that question, in other words, that they
were under the influence of alcohol, drugs or
medi cations, what affect would that have on
the taking of the guilty plea at that tinme?
[JUDGE WSE]: It would either suspend it
or divert it. It would cause ne to ask
further questions, how recent, what had you

consuned, what substances, were they
prescription, what affect. |If they're in
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jail I would check with the custodian to find
out if they, you know, displayed any signs of
i nconpet ency or not being aware of their
surroundings. |If they were not in custody I
woul d probably have them exam ned, given a

br eat hal yzer test, sone diversion fromthe

st andard procedure.

[ THE PROSECUTOR]: Specifically if
sonmeone was to answer that question by
telling you that indeed they were under the
i nfl uence of alcohol at that very nonent at
the time of the taking of the guilty plea,
what woul d be your response?

[JUDGE WSE]: | would probably suspend

t he proceedi ngs and not proceed until | was
satisfied that they had regained their
sobriety.

[ THE PROSECUTOR]: Judge Wse, if you
were to have found out that M. Pal m sano in
fact gave a false answer, that in fact he was
under the influence of alcohol at the tine
you asked himthat question on June 28 of
1996, would that have materially affected the
out cone of the proceedi ngs on that day?

[JUDGE WSE]: It may have affected it if
in turn the al cohol was affecting himto sone
degree. It would have generated probably an
inquiry to his attorney by ne, did you know
about this or what do you know about it.

On re-cross exam nation, appellant’s counsel inquired as follows:

[ DEFENSE COUNSEL]: Actually Your Honor,
he’s never told you anything whether he was
sober or not sober, he’'s just silent on that
i ssue.

[JUDGE WSE]: As far as |’ m concer ned,
by not saying he was drunk, he was telling ne
he was sober. Wen |I asked hi mthe question,
he didn’t ... he selected the answer, |’ m
under nedications, that led ne to believe as
it would I think nost people that that neant
t he answer was no to drugs or al cohol.

The State of fered no ot her evidence.



Appel  ant made a notion for judgnment of acquittal at the
close of the State’s case. Counsel for appellant asserted in
part, “I don't think silence can lead to perjury. | think
perjury has to be [an] affirmative statenent of sone sort.”

Appel lant’s notion was denied. Appellant did not thereafter take

the stand or put on any affirmative evidence. A jury found him

guilty of perjury, and he received the maxi numten-year sentence.
Di scussi on

Appel lant’ s sole argunment is that the evidence supporting
his perjury conviction was insufficient because the two sworn
statenments introduced during his trial for perjury were “not
necessarily contradictory in any material way.” Appellant
focuses on the testinony at his plea hearing and expl ains that he
gave an inconplete answer at the plea hearing that did not
exclude the possibility that he was under the influence of
al cohol at that tinme. Appellant also states that it is
i mmat eri al whether he was under the influence of al cohol because
si nply being under the influence of alcohol, wthout nore, would
not have affected the validity of his plea. The necessary
inplication of this is that appellant did not Iie about the
clearly material issue —whether his ability to enter a know ng
and voluntary plea was inpaired by his consunption of al cohol.

The State argues that we are bound to view the evidence at

the trial in the light nost favorable to the State. See Jackson




v. Virginia, 443 U. S. 307, 319 (1979), Branch v. State, 305 M.

177, 182-83 (1986). Judge W se had asked appellant, “Are you
under the influence of any al cohol, drugs, or nedications now,”
and the Judge had testified thereafter that he understood
appel l ant’ s answer, “Medication, yes, sir,” to nean “no to drugs
or alcohol.” The State suggests that the jury was entitled to
accept Judge Wse's interpretation of appellant’s answer at the
pl ea hearing. Accordingly, the State would have us arrive at the
conclusion that, viewing the evidence in its favor, appellant in
effect answered “no” at his plea hearing to being under the

i nfl uence of alcohol. The State al so argues that Judge Wse’'s
testinmony at the perjury trial was sufficient to permt the jury
to conclude that appellant’s statenent was material. W concl ude
that appellant did not nake statenents that necessarily

contradi cted each other, and reverse the judgnent of the trial
court on this basis. |In doing so, we do not nean to inply that
prosecution under the relevant statute should not be pursued when
justified. W hold only that the evidence offered and received
in this case was legally insufficient.

|. Contradictory Statenents Statute

Appel  ant was charged under a statutory definition of
perjury that, while enconpassing sone el enents of common | aw
perjury, permts the State to prove that one of two statenents

made under oath was fal se, wthout having to specify which one.



The statute, Article 27, Section 437, entitled, “Contradictory
statenents,” provides:
Any person who shall make oath or

affirmation to two contradictory statenents,

each of themin one of the cases enunerated

in 8 435 and in either case shall make oath

or affirmation wilfully and fal sely, shall be

deened guilty of perjury; and to sustain an

i ndi ctment under this section it shall be

sufficient to allege and prove that one of

the said two contradictory statenents is or

must be false and wilful, w thout specifying

whi ch one.
Md. Code (1957, 1996 Repl. Vol.), Art. 27 8§ 437. This statute
makes reference to section 435 of the Code, the primary perjury
statute, which provides in part, “An oath or affirmation, if made
wilfully and falsely in any of the follow ng cases, shall be
deened perjury: First, in all cases where false swearing would be
perjury at common | aw .

The statenents at issue here were each given under oath in

proceedi ngs before the Grcuit Court for Caroline County; thus,
they would satisfy the oath requirenent of the first “case” in
section 435 above, the requirenent of an oath at common |aw. See

Smth v. State, 51 Md. App. 408, 418-19 (1982). W also note

that the requirenments enbodied in the terns “wlfully” and
“fal sely” appear in both statutes and are identical. Appellant
does not contest the sufficiency of proof as to the above
el ements on appeal. On the element of wilfulness in a perjury

conviction resting on conflicting statenents, Professors Perkins



and Boyce provide the foll ow ng:

Because of the requirenment that the untrue
testinmony be wilfully and corruptly false, a conviction
of perjury cannot rest upon the nere fact that a
witness testified differently on different occasions.

If on the first occasion he testified according to his
honest belief he did not commt perjury however

m st aken he may have been. |f he discovered his

m st ake before he testified on the matter again he was
bound to state the facts as he then knew themto be.

It woul d have been perjury for himto have repeated his
former statenment under oath after learning of its

i naccuracy. At common law, it may be added, a
conviction of perjury could not be based upon two
contradictory sworn statenents, even if one was
obviously intentionally false, unless it could be

est abl i shed which one this was, —a rule sonetines, and
very w sely, changed by statute. Generally, it has
been said, a belief as to the falsity of testinony may
be inferred by the jury fromproof of the falsity
itsel f.

Rollin M Perkins & Ronald N. Boyce, Crimnal Law, Ch. 5, § 3, at

518-19 (3¢ ed. 1982) (footnotes and internal quotation marks
omtted).
We have noted in the past, with quotation from Professor

Perkins’s work, that “[a] wongful intent is an essenti al

ingredient of [perjury].” State v. Levitt, 48 MI. App. 1, 10 n.6

(1981) (quoting Rollin M Perkins, Crimnal Law, Ch. 5, 8§ 3, at

460 (2™ ed. 1969)). Wiile, in the crime of contradictory
statenents, the State need not prove which statenent is false,
and therefore need not prove which statenent was nade with a
“wongful” intent, the statute requires that the State prove one
of the two statenents “is or nmust be false and wilful, w thout

speci fying which one.” |If the State elects to prove that any one
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of the two statenents “nust be” both false and wilful, the State
must prove that both statenents were made wilfully. See Part
11, infra.

This is not the sumtotal, however, of what the State nust
prove to establish wilfulness as to any one of two statenents
under the statute. As professors Perkins and Boyce note above
Wi th respect to a defendant who cones to realize he has nade an
honest mi stake in his initial testinony, the circunstances
surroundi ng the making of the statenents may render even wlfully
made conflicting statenents non-perjurious. It is apparent,
therefore, that the State nust address in sone way the know edge
and intent of the defendant in nmaking both statenents.

O the requirenent of a wongful intent, or wilfulness, in
the crime of perjury, the Court of Appeals has stated that “the
fal se oath nust be deliberate and not the result of surprise,

confusion or bona fide mstake.” State v. Devers, 260 M. 360,

372 (1971) (citing Brown v. State, 225 Ml. 610 (1961)), overruled

on other grounds by Inre Petition for Wit of Prohibition, 312

Md. 280 (1988). This principle suggests possible defenses to a
traditional perjury action, where the alleged perjurious
statenent is identified. Wen a single, identified statenent is
the focus of charges of perjury, normally, “a belief as to the
falsity of testinmony may be inferred by the jury from proof of

the falsity itself.” Levitt, 48 Mil. App. at 10 n.6 (quoting



Perkins, supra, Ch. 5, 8 3, at 461). Wen the allegedly false
statenent need not be identified, however, no such inference can
be permtted, and instead the State nust establish to the
satisfaction of the factfinder that each statenent was
deliberately nmade, i.e., not the result of surprise, confusion,
or a bona fide mstake as to its veracity. This nust be done in
satisfaction of the el enent of w | ful ness.

We accept the proposition that in the crime of contradictory
statenments under section 437, where the proof focuses on one of
two statenents made by the defendant, a jury normally may infer
wongful intent fromproof of the falsity of that statenent,
subject to a defense that the statenent was not deliberately nmade
but was the result of surprise, confusion, or bona fide m stake.
In the case at bar, however, were it necessary to reach this
el emrent of the offense, we would require affirnmative evi dence
that both statenments were deliberately made. Such evidence is
particularly crucial in the fact situation before us, where the
central dispute relates to appellant’s state of sobriety during

his initial testinony.

1. Materiality

The broader perjury statute, section 435, also adopts the
comon | aw requirenent that the statenent at issue be materi al

See State v. Levitt, 48 Md. App. 1, 12-13 (1981). Sections 435




and 437, and the common |aw of perjury in Maryland, are in pari
mat eria, and nust be construed together and harnoni zed. See
Levitt, 48 Md. App. at 11-13. It would be an absurd deviation
fromthe common | aw foundation of perjury to sustain perjury
convictions based on imuaterial statenments. Thus, the principles
of statutory construction and | ogic command that a requirenent of
materiality also be read into the “contradictory statenents”
statute.

Though a requirenment of materiality is a part of both the
statutory and common | aw of perjury in Maryland, the standard of
materiality in the crine of perjury apparently has escaped

precise definition in Maryland case law. Wiarton’s Crimnal Law,

provides the follow ng: “The nost common test of nmateriality is
whet her the fal se testinony could have affected ‘the course or
outcone’ of the proceeding. Superfluous or otherw se unnecessary
testinony, though false, does not constitute perjury.” 4 Charles

E. Torcia, Wiarton's Crinminal Law 8§ 591, at 313-19 (15'" ed.

1996) (footnote omtted). Professors Perkins and Boyce provide,
“Materiality need not concern the main point at issue, the only
requi renent being that the testinony could have properly

i nfluenced the tribunal hearing the case.” Rollin M Perkins &

Ronald N. Boyce, Criminal Law, Ch. 5 8§ 3, at 519 (3'¢ ed. 1982)

(footnote omtted).

Maryl and deci sions seemto be consistent wth the above
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perception that a statenent capable of affecting the course or
out cone of the proceeding or the decisionmaking of the court is a

material statenment for the crine of perjury.? In Qaks v. State,

83 Md. App. 1 (1990), Nathaniel Oaks, a nenber of the House of

Del egates of the Maryl and General Assenbly, appealed a conviction
of perjury based on his action in signing and filing a false
canpai gn fund report. Qaks, 83 Md. App. at 6-7. W determ ned
that under the applicable law, only the chairman and treasurer of
Caks’s canpaign commttee were required to verify and file the
report. 1d. As a consequence, Oaks’s statenent, enbodied by the
report, was not material under either the statute or conmon | aw
of perjury —in effect, it was legally superfluous. See id. at

7. See also Poff v. Director, 8 Ml. App. 240, 242 (1969)

(denying petition for post conviction relief in part because

al l egation that conplaining witness had stated a false birth nane
at trial “did not relate to a material fact,” since, in the
absence of a statute to the contrary, a person nmay adopt any nane
and give adopted nane in judicial proceedings).

It is clear that the subject of appellant’s sobriety during

2 Such a standard differs from other standards of
materiality applied by Maryl and courts, such as the standard used
to determ ne whether the State’s failure to disclose Brady
mat erial warrants overturning a conviction on appeal. 1In
applying this standard, the Court of Appeals inquires whether
“there is a reasonable probability that, had the evidence been
di scl osed to the defense, the result of the proceedi ng woul d have
been different.” State v. Thomas, 325 MI. 160, 190 (1992)
(quoting United States v. Bagley, 473 U S. 667, 682 (1985)).
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his plea hearing bore on a material issue within the context of
that hearing. Judge Wse did not testify at the perjury trial
that, if the defendant had been under the influence of alcohol
when he gave his guilty plea, the plea necessarily would have
been a nullity. On the issue of materiality, however, Judge W se
testified that a defendant’s adm ssion that he is under the

i nfl uence of al cohol would “suspend . . . or divert” a plea

heari ng, pronpting nore questions to investigate the nature and
extent of the defendant’s inpairnent. Judge Wse further
testified that if, after inquiry, it were established that
appel l ant could not proceed with the plea hearing, it would at a
m ni mum produce a delay in taking the plea. The proceedi ngs of
that day could, in turn, have concluded in a postponenent. In
short, appellant’s state of sobriety could have affected his
ability to give a voluntary plea, and was therefore a potentially
material issue in a subsequent perjury trial.

I[11. Manner of Proof in the Present Case

The crime of “contradictory statenents” under section 437,
like the crinme of perjury under section 435, involves a wlful
and fal se statenent, about a material matter, that satisfies the
statutory oath requirenent. It is apparent fromthe operation of
the contradictory statenents statute, however, that if the State
elects to prove that one of the two statenents “nust be” false

and wi |l ful, w thout establishing which one, both statenents nust
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be proven wilful and material, and the oath requirenent nust be
satisfied as to both. The State is free under the statute to
establish that a particular statenent, one of two contradictory
statenents, was nmade wilfully and falsely, so long as the

remai ning elenents are satisfied as to that statenent. But in
the case at bar, the State el ected not to establish which of the
two statenents was false. In this event, all of the remaining
el ements nust exist as to both statenents. Wth this foundation
we now turn to the contradictory nature of the statenents.

V. The Contradictory Nature of the Statenents

We are unable to ignore the fact that appellant did not
answer “no” at his plea hearing to being under the influence of
al cohol, and was not asked a follow up question that m ght have
produced a clear statenent by appellant as to his state of
sobriety.® W also decline the State’s invitation to view any
anbiguity in the statenent in its favor. The two statenents that

formed the basis for the charges below are sinply not literally

® As we nention above, counsel for appellant argued bel ow

in the notion for judgnent of acquittal that he did not think
perjury could be based on “silence,” and that an “affirmative
statenent” would be required. These statenments preserved the

i ssue of whether the evidence bel ow was sufficient for the jury
to conclude that appellant’s statenents were contradictory. This
i ssue was al so addressed at oral argunent before this Court. To
the extent that the briefs focus on materiality and not the
contradictory nature of the statenments, we exercise our

di scretion under Rule 8-131(a) to reach and decide the latter
issue. See Braxton v. State, M. App. ___, _ (1998), Nos.
1354 and 1355, Septenber Term 1998, slip op. at 28-30 (filed
Novenber 6, 1998).
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contradictory, as we hold they nmust be in order to sustain a
convi ction under the statute.

In Bronston v. United States, 409 U S. 352 (1973), the

Suprene Court granted certiorari to consider whether, under the
general federal perjury statute, “a witness may be convicted of
perjury for an answer, under oath, that is literally true but not
responsive to the question asked and arguably m sl eadi ng by
negative inplication.” Bronston, 409 U S. at 352-53. The case
i nvol ved testinony taken at a bankruptcy hearing held to
determ ne the extent and | ocation of the assets of a conpany that
had petitioned for bankruptcy under Chapter Xl of the Bankruptcy
Act. |d. at 353. The conpany had done busi ness throughout
Eur ope, and had opened several bank accounts in European
countries to support its operations. 1d. The petitioner, as
sol e owner of the conmpany, testified regarding the | ocation of
accounts held by both the conpany and by petitioner, personally.
Id. at 354. During the hearing, an attorney for a creditor of
t he conpany questioned the petitioner as foll ows:

Q Do you have any bank accounts in

Swi ss banks, M. Bronston?

A. No, sir.

Q Have you ever?

A. The conpany had an account there for

about six nonths, in Zurich.

Q Have you any nom nees who have bank
accounts in Sw ss banks?

A. No, sir.
Q Have you ever?
A. No, sir.
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ld. Before the Supreme Court, it was undisputed that petitioner
had nmai ntai ned a personal bank account in Switzerland for nearly
five years, but it was al so undisputed that his above statenents
during the hearing were literally true. 1d. Petitioner had been
convicted of perjury in a federal district court on the theory
that though his answer to the second question above was literally
true, it was unresponsive and inplied a negative answer —that he
had no personal accounts in Switzerland during the rel evant
period. [|d. at 355.
The Suprenme Court reversed, reasoning:

There is, indeed, an inplication in the

answer to the second question that there was

never a personal bank account; in casual

conversation this interpretati on m ght

reasonably be drawn. But we are not dealing

wi th casual conversation and the statute does

not meke it a crimnal act for a wwtness to

wilfully state any material matter that

inplies any material matter that he does not

believe to be true.
|d. at 357-58. The Court added: “Under the pressures and
tensions of interrogation, it is not unconmon for the nost
earnest witness to give answers that are not entirely
responsive.” 1d. at 358. The Court concluded that, “[p]recise
questioning is inperative as a predicate for the offense of
perjury.” 1d. at 362.

We find Bronston highly instructive in the case at bar, and

adopt its standard of precision. W hold that to sustain the

crime of contradictory statenents under section 437, the State
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must prove a literal contradiction between two statenents nmade or
adopt ed by the defendant.

In the present case, appellant was asked at the plea
hearing, “Are you under the influence of any al cohol, drugs, or
medi cati ons now?” Hi's answer, “Medication, yes, sir,” was not
entirely responsive, saying nothing about al cohol consunption.
The judge asked no further question at the plea hearing regarding
al cohol consunption. Appellant therefore did not contradict this
statenent by claimng at his post conviction hearing that he was
under the influence of alcohol at his plea hearing. Appellant’s
subsequent statenment at his plea hearing that “they” did not
affect his ability to know what was going on around him aside
from bei ng anbi guous in neani ng, was not the subject of
gquestioning at appellant’s post conviction hearing. Furthernore,
appel lant’s | egal conclusion that he had perjured hinself at his
pl ea hearing does not affect our determ nation that his
statenents were not contradictory.

We therefore find the evidence legally insufficient to
convi ct appellant of perjury by contradictory statenents.

JUDGVENT REVERSED,

COSTS TO BE PAI D BY
CARCLI NE COUNTY.
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