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CONSTI TUTI ONAL LAW FOURTH AMENDVENT PROCHI BI TI ON AGAI NST
UNREASONABLE SEARCHES AND SEI ZURES; SUPPRESSI ON OF EVI DENCE:

Aut onobi | e passenger who fled on foot upon traffic stop was
“seized” within neaning of Fourth Anmendnent when officer shot him
in the |l egs; “seizure” did not occur upon unsuccessful attenpt by
of ficer to shoot fleeing passenger who did not submt to “show of
authority”; and “seizure” did not occur after shooting, when
passenger was handcuffed; seizure of person effected w thout
articul abl e suspicion of crimnal conduct was constitutionally
unr easonabl e; contraband thrown when fl eei ng passenger was struck
by bullets was not abandoned property outside anbit of Fourth
Amendnent ; reasonabl e inference could not be drawn that his

di sposal of contraband was volitional act; contraband was tainted
by illegal seizure and thus inadm ssible.
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Marvin Partee, appellant, was convicted by a jury in the
Circuit Court for Prince George’'s County of possession of heroin
with intent to distribute, possession of heroin, and possession of
marijuana. He was sentenced to an aggregate term of sixteen years
i npri sonment .

Before trial, appellant noved to suppress a | arge sum of cash,
a baggie containing heroin, a black pouch containing heroin and
marij uana, and a pocket cal endar, all of which he maintained were
fruits of a seizure of his person by the police in violation of his
rights wunder the Fourth Anmendnment to the United States
Consti tution. The notions court granted the notion in part and
denied it in part, suppressing the baggie of heroin and the cash as
the fruits of an illegal seizure and ruling admssible the drugs in
t he pouch and the pocket cal endar, as abandoned property.

On appeal, appellant presents one question for review, which
we have rephrased:

Did the notions court err in ruling adm ssible

physi cal evidence that left appellant’s
possessi on when he was illegally seized by the
police?

We answer the question affirmatively, holding that the notions
court erred in ruling that the pouch containing heroin and
mar i j uana was abandoned property and, inplicitly, that it was not
the fruit of the illegal seizure of appellant’s person
Accordingly, we reverse the judgnents and remand for further

pr oceedi ngs.



FACTUAL BACKGROUND

In the early norning hours of May 23, 1996, Sergeant Richard
Logue and O ficer Jerone Manley of the Prince CGeorge’ s County
Police Departnent were on “high wvisibility” patrol in a
crime-ridden area of Oxon HIIl. The officers were sitting in their
mar ked police cruiser, with Sergeant Logue at the wheel, when they
observed a 1979 Pontiac station wagon drive down the street, nake
a U-turn,! and proceed back up the sane street. The station wagon
was occupied by a white male driver and by appellant, an
African- Anerican male, who was the front seat passenger. Sergeant
Logue thought that the station wagon “didn’t belong” in the
nei ghbor hood and “wonder[ed] what they [were] up to.” He decided
to followit.

The police cruiser fell in behind the stati on wagon. Soon the
officers noticed that the wagon was picking up speed, eventually
exceeding the posted speed |imt by 15 mles per hour. They
continued to follow the vehicle for about a mle. The station
wagon stopped for a red light, pulled out when the |ight turned
green, and nade a legal left turn. At that point, the officers
activated their cruiser’s energency equi pnent, including their high
intensity lights, and nade a traffic stop. The driver inmediately
pul | ed the wagon over to the side of the road.

The officers sawthe interior donme light in the station wagon

The officers testified that the U-turn was not ill egal.
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cone on. O ficer Manley noticed the driver nove as if to reach
under the seat. Sergeant Logue saw appell ant | ook back and nmake a
simlar novenent. The officers got out of the cruiser and started
to walk toward the station wagon. Oficer Manley had his gun drawn
and pointed at the vehicle. Suddenly, appellant exited the vehicle
and ran away from the officers. Both officers noticed that
appel l ant was holding a small shiny black object in one hand. They
testified that they thought the object was a gun.

Sergeant Logue ordered Oficer Manley to stay with the driver,

who was still sitting in the station wagon. Wth his gun drawn,
Sergeant Logue chased appellant, yelling, “Stop, or I'Il shoot,
halt, police.” Appellant kept running. As he rounded a corner, he

tripped over a curb and fell down. \Wen appellant started to get
up, Sergeant Logue saw that he was still holding the black object.
Sergeant Logue took cover and fired one shot at appellant. I t
m ssed. Appel  ant resunmed flight by “crab-wal king” away on all
fours. At that point, Sergeant Logue noticed that appellant was no
| onger hol di ng anything. He stopped shooting for that reason.
Wth his weapon still drawn, Sergeant Logue continued to run

after appellant, intending to circle in front of himto head him
off. According to Sergeant Logue, appellant reached to his “groin
area” and “c[ane] out wth another black object,” which was not
shiny. Sergeant Logue expl ai ned:

At that point |I'm screamng and yelling at

him “See your hands, pull your hands out, you

know, stop, stop,” and that’s when all of a
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sudden he conmes out with the Dblack object.

And as soon as | saw black in his hand, |

started firing again.
Sergeant Logue fired three rounds at appellant froma di stance of
about twenty feet. At that precise nonment, appellant threw the
bl ack object, staggered, and fell to the ground. He had been shot
twce, once in the back of each |eg. The bl ack object |anded
beneath a parked car, a few feet away. As Sergeant Logue put it:
“ITAls I hit himwith the bullets he chucked [the black object]
underneath the car.”

Appel lant lay on the ground, wiggling around and reaching
into the front of his pants. Thi nki ng that appellant m ght be
trying to pull a weapon, Sergeant Logue struggled to get hold of
hi s hands. O ficer Manley canme running up to assist. He and
anot her officer who had arrived on the scene handcuffed appell ant.
Sergeant Logue then searched appellant’s groin area. |Instead of
finding a weapon, he found a “large bagg[ie] of heroin, all
i ndi vi dual |y packaged” and $800. 00 in cash.

Sergeant Logue retrieved the black object from beneath the
parked car. It was a pouch that |ooked Iike a canmera bag. Part of
a cellophane bag containing marijuana was protruding from one
corner of the pouch. Sergeant Logue opened the pouch and found
marijuana and heroin. He then returned to the spot where he had
fired at appellant and m ssed. There he found a small black pocket
cal endar containing credit cards and papers |isting many nanes and
t el ephone nunbers. According to Sergeant Logue, the black pocket
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cal endar was the first object that he had m staken for a gun; the
pouch was the second such object.

Sergeant Logue and O ficer Manley were the only wtnesses to
testify at the suppression hearing. At the conclusion of their
testinony, the notions judge exam ned the pouch and the pocket
cal endar. The court then ruled that the police officers had “no
reason whatsoever” to “accost” appellant or to pursue him The
judge inplicitly rejected Sergeant Logue’'s testinony that he
believed that the black objects that had appeared in appellant’s
hand were guns, remarking that “there are a |l ot of black objects

which may or may not be guns” and that the officers “were not

threatened at all.”? The notions court suppressed the heroin found
inside appellant’s pants and the cash as fruits of an illega
sei zure of appellant’s person by the police. It did not specify

when, prior to the search that yielded the suppressed contraband
and cash, appellant was seized. Wth respect to the pouch
containing heroin and marijuana, the court stated: “lts jettison
property, its abandoned and the police had every right to pick it
up, even if none of this occurred.”

At trial, Oficer Logue testified consistent wth his
testinony at the suppression hearing. Oficer Manley did not

testify, as he was out-of-state on vacation. Appellant noved the

2ln oral argunent before this Court, the State conceded that
the notions court made a factual determ nation that the police
officers did not reasonably believe that the black object (or
objects) in appellant’s hand was a gun.
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trial court for reconsideration of the denial of the notion to
suppress the contraband in the pouch and the pocket cal endar. The
trial judge denied the notion, stating that she agreed with the
deci sion made by the notions judge. The State called a chem st,
who confirmed that the substances inside the pouch were heroin and
marijuana, and a narcotics expert, whose testinony it used to argue
that the names and nunbers recorded in the pocket cal endar were
evidence of an intent to distribute on appellant’s part. Follow ng

his conviction and sentenci ng, appellant noted a tinely appeal .

DI SCUSSI ON

I
St andard of Revi ew
In reviewing the denial of a notion to suppress, we consider
only the record of the suppression hearing. Trusty v. State , 308
M. 658, 670-71 (1987)(citing Jackson v. State, 52 M. App. 327,

332 n.5, cert. denied, 294 M. 652 (1982)).°® W “extend great

3The State argues that our review should focus on the record
at trial and the trial court’s ruling because the trial court
hel d a de novo hearing on the notion to suppress, under Maryl and
Rul e 4-252(h)(2). The State is incorrect. Rule 4-252(h)(2)
provides, in pertinent part, that “[i]f the [nDtions] court
denies a notion to suppress evidence, the ruling is binding at
the trial unless the court, on the notion of a party and in the
exercise of its discretion, grants a supplenental hearing or a
hearing de novo and rules otherwise.” The trial court did not
grant or conduct a supplenental or a de novo hearing, which would
have required that evidence be taken outside of the presence of
the jury and woul d have included an opportunity for appellant to

(continued. . .)
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deference to the fact finding of the suppression hearing judge with
respect to determning the credibility of w tnesses and to wei ghi ng
and determning first-level facts.” Dedo v. State, 105 M. App

438, 446 (1995), reversed on other grounds, 343 Md. 2 (1996). Wen
those facts are in dispute, we accept the notions court’s factual
findings, unless they are clearly erroneous. Jones v. State, 343
Md. 448, 457-58 (1996). Moreover, we rely only on the facts
adduced at the suppression hearing that are “nost favorable to the
State as the prevailing party.” 1d. at 458 (quoting Sinpler v.
State, 318 M. 311, 312 (1990)); see also Matthews v. State, 106
Md. App. 725, 732 (1995), cert. denied, 341 M. 648 (1996).
Finally, when the question is whether a constitutional right has
been violated, we perform our own independent constitutional
appraisal by reviewwng the law and applying it to the facts of the
case. Carroll v. State, 335 MI. 723, 736 (1994); R ddick v. State,
319 md. 180, 183 (1990).

[

Fourt h Anendnent Sei zure

3(...continued)
call witnesses. See Logue v. State, 282 M. 625, 627-28
(1978) (addressing Rule 729(g)(2), the predecessor to Rule 4-
252(h)(2)). Rather, the trial court heard sone of the evidence
presented at trial and denied appellant’s notion for
reconsi deration. Wthout granting a supplenental or de novo
hearing, the trial court was bound by the hearing court’s ruling.
If the trial court had been inclined to grant the notion for
reconsideration, it could then have granted a suppl enental or de
novo hearing. That did not happen.
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The Fourth Amendnent protects “the right of the people to be
secure in their persons, papers, and effects, against unreasonabl e
searches and seizures 7 US Const., anmend. V. This
protection extends to property and places in which an individual
has a “legitimate expectation of privacy.” Abandoned property is
outside of the anbit of Fourth Anendnent protection because its
owner has forfeited any expectation of privacy that he once had in
it. Abel v. United States, 362 U.S. 217, 241, 80 S. Ct. 683, 698,
(1960); United States v. Leshuk, 65 F.3d 1105, 1111 (4th Gir.
1995); Stanberry v. State, 343 Md. 720, 731 (1996), cert. deni ed,
_us 117 s C. 1692 (1997); Morton v. State, 284 M. 526,
531 (1979); Everhart v. State, 274 M. 459, 483 (1975).
Accordingly, the police are free to confiscate property that is
abandoned by an individual before he is seized by them even if the
seizure is found to be illegal under the Fourth Amendnent. Hester
v. United States, 265 US 57, 58, 44 S Q. 445, 446
(1924) (Hol nes, J.).

Appel l ant argues that the notions court erred in ruling, by
inplication, that appellant abandoned the pocket cal endar and the
bl ack pouch containing heroin and marijuana before he was “sei zed,”
wi thin the neaning of the Fourth Arendnent. He maintains that he
was seized by Sergeant Logue when the officer fired at him and
m ssed and that the pocket cal endar and the contraband in the pouch

were fruits of that seizure, which, he argues, was unreasonabl e and
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thus unlawful. The State counters that, as a matter of law, a
sei zure that brought to bear appellant’s Fourth Amendnment rights
did not occur until he was handcuffed by the police officers, after
he had abandoned the pocket cal endar and the pouch containing the
marijuana and heroin. The police thus took possession of the
contraband and the pocket calendar lawfully and the notions court
properly denied the notion to suppress them

At what point a person has been “seized,” for Fourth Amendnent
purposes, is an “ultimte, conclusionary fact” about which “we nust
make our own independent constitutional appraisal.” Dedo v. State,
105 Md. App. at 446 (validity of search is ultimate fact subject to
i ndependent constitutional review); see Riddick v. State, 319 M.
at 183. Cf. 5297 Pul aski Hi ghway, Inc. v. Town of Perryville, 69
Md. App. 590, 605-06, cert. denied, 309 M. 521 (1987) (i ndependent
appel l ate review of constitutional fact of obscenity). Qur starting
point in answering that threshold question in this case is the
Suprene Court’s |landmark decision in California v. Hodari D., 499
U S 621, 111 S. C. 1547 (1991). In Hodari D., police officers
patrolling a high-crime area observed several youths, including
Hodari D., huddled around a parked car. When the officers
approached, the youths fled. The officers gave chase on foot. As
Hodari D. ran, he discarded what appeared to be a small rock.
Monents |ater, he was tackled by a police officer and then

handcuffed. Wile Hodari D. was in custody, the police retrieved



the rock-like substance from where he had dropped it. It was
tested and found to be crack cocaine. Juvenile proceedings were
br ought agai nst him

The i ssue before the Suprene Court was “whether, at the tine
he dropped the drugs, Hodari D. had been ‘seized” within the
meani ng of the Fourth Anendnent.” Hodari D., 499 U S at 623, 111
S. Ct. at 1549. Hol ding that a Fourth Anmendnent seizure occurs
ei ther when the subject yields to a “show of authority” by the
police or when the police apply physical force, id. at 626, 111 S.
Ct. at 1550, the Court concluded that because Hodari D. did not
submt to the officer’s “show of authority” during the foot chase,
he was not “seized” until he was tackled. The cocaine that Hodar
D. had di scarded before he was tackl ed was abandoned by hi mand was
not obtained by the police as a result of their seizure of his
person (whi ch had been conceded by the State of California to have
been unlawful). Id. at 629, 111 S. . at 1552; see al so Brumel |
v. State, 112 Ml. App. 426, 429-34 (1996); Henderson v. State, 89
Md. App. 19, 23 (1991), cert. denied, 325 Md. 396 (1992); Johnson
v. State, 87 M. App. 579, 581-82 (1991).

In the instant case, if we assune that Sergeant Logue engaged
in a “show of authority” by chasing appellant on foot, commandi ng

himto halt, and attenpting to shoot him appellant was not then



seized.* He did not submt. I nstead, he continued to flee
di scardi ng the pocket cal endar along the way. The notions court
correctly ruled that appell ant abandoned t he pocket cal endar before
he was seized by the police. Accordingly, the Fourth Anendnent did
not apply to the officers’ appropriation of that item

The State bases its contention that appellant was not seized
for Fourth Amendnent purposes until the officers applied handcuffs
to himon the premse that, by withing about and reaching into his
pants as he lay on the ground, appellant persisted in defying
Sergeant Logue’s “show of authority,” even though he had been shot
inthe legs and was no | onger fleeing. The State’'s position is not
supported by the law. In Hodari D., the Suprene Court nmade plain
that a seizure of a fleeing suspect occurs either upon subm ssion
by the suspect to the police officer’s show of authority or upon
the officer’s application of physical force to the suspect to
restrain novenent. The Court held that Hodar i D. was
“unquestionably seized” when he was tackled, not when he was |ater
handcuf fed, because the tackle constituted the physical restraint
that brought his flight to an end. Hodari D., 499 U S at 629, 111

S. . at 1552.

“The test for a “show of authority” is whether the officer’s
words and actions woul d have conveyed to a reasonabl e person that
he was being ordered to restrict his novenent. Hodari D., 499
US at 627-28, 111 S. . at 1551 (citing, United States v.
Mendenhal |, 466 U.S. 544, 554 (1980)); Lawson v. State, M.
App. _, No. 1143, Septenber Term 1997 (filed 4/ 3/98)
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Brower v. Inyo County, 489 U. S. 593, 109 S. C. 1378 (1989),
is also instructive. There, the Court held that a suspect who had
been involved in a high speed police chase had not been “seized”
during the chase but was “seized” when he crashed into a conceal ed
roadbl ock erected by the police to stop him Reasoning that a
sei zure occurs “when there is a governnmental term nation of freedom
of novenment through nmeans intentionally applied,” Id. at 597; 109
S. . at 1381 (enphasis in the original), the Court concluded that
Brower's fatal inmpact with the police roadblock constituted a
sei zure of his person by the police because he was “stopped by the
very instrunentality set in notion or put in place in order to
achieve that result.” 1d. at 599, 109 S. . at 1382; see also
Tennessee v. Grner, 471 US 1, 7, 105 S . 1694, 1699
(1985)(fatal shooting of fleeing suspect by police officers is
sei zure subj ect to reasonabl eness requirenent of Fourth Anendnent).

In an effort to distinguish this case from these evidently
unf avorabl e Suprene Court rulings, the State |ikens Sergeant
Logue’s shooting of appellant to the slight physical contact
between the fl eeing suspect and the pursuing police officer that we
held not to constitute a Fourth Amendnent seizure in Brumell v.
State, supra, 112 M. App. 426. Its analogy is msplaced and
unconvincing. In Brumell, the suspect threw a baggi e containing
cocaine into the air as he was being chased on foot by the police

officer. The officer caught up to the suspect and tackled him
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Remarking that the case was on all fours with Hodari D., this
Court, through Judge Myl an, held that the suspect was seized for
Fourth Anendnment purposes when he was tackled and that he had
di scarded the drugs before then. Judge Mylan commented that a
collision between Brummell and the police officer that occurred
during the chase and that nonentarily interrupted but did not stop
Brumell’s flight was not a seizure because it was not an
intentional application of physical force to restrain novenent.

The encounter in Brummell on which the State relies has no
application to the events in the case sub judice. Sergeant Logue’s
shooting of appellant was not an inadvertent physical brush of no
consequence. It was a potentially lethal application of physical
force, albeit indirect, that restrained appellant’s novenent and
ended his flight by the “very instrunentality” put in place to
achi eve that purpose. Brower, 498 U. S. at 599; 109 S. C. at 1382.
Appel | ant was shot down and made no attenpt to continue his flight
t hereafter.

Appel | ant’ s person was sei zed and the Fourth Anendnment becane
appl i cabl e when he was shot in the | egs. Wether Sergeant Logue’s
efforts to stop appellant fromreaching into his pants constituted
a “show of authority” and whether appellant yielded are beside the
poi nt . Appel  ant already was seized. By handcuffing him the

police sinply increased the nmagnitude of the in-place physica



restraint that constituted the seizure.®
[
Fourth Amendnent Viol ation

The Fourth Anmendnment does not protect citizens against all
searches and sei zures by governnent actors; it affords protection
only against those that are unreasonable. MMIllian v. State, 325
Md. 272, 281 (1992). In assessing whether Sergeant Logue’ s seizure
of appellant was constitutionally reasonable, we conduct a de novo
review of the facts leading up to the seizure, wth deference to
the factual findings on which the suppression court rested its
ruling. Omnelas v. United States, 517 U S. 690, 699, 116 S. C
1657, 1663 (1996); Jones v. State, 111 M. App. 456, 465-66, cert.
deni ed, 344 M. 117 (1996). W performour task by “look[ing] to
the totality of the circunstances - the whole picture . . . in
light of the facts and circunstances found to be credi ble by the
[ suppression hearing] judge.” State v. Lemmon, 318 M. 365, 379
(1990) .

In Dennis v. State, 342 Ml. 196 (1996) (Dennis 1), the Court of

S\Whet her the of ficers handcuffed appellant sinply to control
his nmovenents or for the purpose of taking himinto custody (or
both) could be relevant to whet her appellant was arrested, and
not nerely seized, when he was handcuffed. See Morton v. State,
284 Md. 526, 530 (1979)(“an arrest is the taking, seizing or
detai ning of the person of another, inter alia, by any act that
indicates an intention to take himinto custody and that subjects
himto the actual control and wll of the person making the
arrest.”) That issue is not before us and its resolution is not
necessary to our analysis of the question presented.
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Appeal s held that to justify detaining a passenger in an autonobile
t hat has been stopped for a traffic violation, “the officer nust
have a reasonabl e suspicion that the passenger engaged in crim nal
behavi or and nust have intended to conduct further investigation
based on that suspicion.” Id. at 212. In that case, a police
officer attenpted to nmake a traffic stop of a vehicle that had
driven through a red light. The vehicle increased its speed and
ignored the flashing lights of the police car. Finally, it pulled
into a driveway in a residential neighborhood and stopped. The
driver remained in the vehicle but the passenger got out. Ignoring
the officer’s comands to get back inside the vehicle, the
passenger began to wal k away. The officer continued to yell for
himto return to the vehicle, to no avail. The officer chased and
t ackl ed the passenger, who struck the officer and fought with him
The passenger was convicted of disorderly conduct and battery.
Dennis I, 342 Md. at 200.

The Court reversed, ruling that the record disclosed that the
officer did not intend to nmake an investigatory Terry stop. |1d. at
212; See Terry v. Chio, 392 U S 1, 88 S. . 1868 (1968). Rather,
he justified his detention of the passenger on the basis of his and
his partner’s safety. The record was devoid, however, of any
“articul ated reason why the officers would be safer by detaining
t he [passenger], rather than sinply allowing himto wal k away from

t he scene.” ld. at 211. The Court concluded that the officer’s



forci ble detention of the passenger anmounted to an illegal arrest
that the passenger was legally entitled to resist. 1d. at 212.

The Suprenme Court granted certiorari in Dennis | and vacated
t he judgnment, directing that the Court of Appeals reconsider the
case in light of Wiren v. United States, 517 U. S. 806, 116 S. C
1769, 135 L.Ed. 2d 89 (1996).° Maryland v. Dennis, _ US|
117 S. C. 40 (1996). In Dennis v. State, 345 M. 649 (1997)
(Dennis I1), the Court reaffirmed its prior holding, ruling that
Waren was i napposite and that, while a basis for a Terry stop may
have existed, the arresting officer had testified that that was not
the reason that he had detained the defendant. The reason given -
t hat stopping the passenger was necessary for safety concerns -
was unsupported by the record.

In Dennis |, the Court observed that, ordinarily, there is no
reason to believe that a passenger in a vehicle is guilty, as an
accessory or abettor, of the traffic offense with which the driver
may be charged. 342 Md. at 206. The Court commented further that
it is “only when the passenger’s actions are consistent with those

of an accessory or aider or abettor that a police officer has a

5 1n Wiren, the petitioner contended that, because traffic
violations are often pretexts used by the police to stop drivers
for other, unarticul ated reasons, probable cause that a traffic
viol ation has occurred is not sufficient to establish the
constitutional reasonabl eness of such a stop; instead, the
government nmust show that a reasonable officer, acting
reasonably, would have made the traffic stop for the reason
given. The Suprene Court rejected that contention.
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basis for focusing on and/or charging the passenger.” Id. 1In the
i nstant case, the record contains no such evidence. Mreover, |ike
the police officer in Dennis |, Sergeant Logue never expl ai ned or
attenpted to explain his pursuit and forceful detention of
appellant on the basis of a Terry stop. He neither stated nor
suggested that he was investigating any suspected crimnal behavi or
of appellant, or that he intended to do so. To the contrary,
Sergeant Logue acknow edged that throughout the events in question,
he had “no personal know edge that [appellant] had commtted any
crine.” The only reason articul ated by Sergeant Logue for chasing
and shooting appellant was “because | was in fear of ny life, that
[appellant] was pulling a gun to fire at ne.”

The notions judge inspected the pocket cal endar and pouch
assessed the officers’ credibility, and rejected Sergeant Logue’s
justification for the shooting. Qur exam nation of the record
reveals that the notions judge's findings are supported by the
evidence. Fromthe tine that appellant exited the station wagon
until he was shot down, he was noving away from Sergeant Logue. He
did nothing to threaten or attack Sergeant Logue. At all tines,
appel l ant was attenpting to distance hinself fromthe officer, not
to confront him Even when Sergeant Logue observed that appell ant
was “crab-wal king away” enpty handed, he continued to chase him
with his gun drawn. He did so for the stated purpose of “circling

around to head him off,” i.e., to place hinself in a position



directly in appellant’s flight path. Sergeant Logue’'s plan to
confront appellant, which, if carried out, would have increased his
risk of harm had appel |l ant been carrying a gun, was inconsistent
with his claimthat he chased and shot appellant only because he
feared that appellant woul d shoot him

Appel l ant was acting wthin his rights to exit the station
wagon and wal k or run away. Dennis |, 342 Ml. at 212. Wen he did
so, however, he was seized violently by a police officer who did
not have a warrant or probable cause to support an arrest, who
| acked articul able suspicion that crimnal conduct was afoot, under
Terry v. OChio, and who did not have reason to suspect that
appel l ant posed an imm nent threat (or any threat) to his safety.
The notions court correctly ruled that, under the totality of the
ci rcunst ances, Sergeant Logue’ s seizure of appellant’s person was
constitutionally unreasonabl e.

11
Abandonnent

Appel l ant argues that, if he was seized when he was shot and
the seizure was illegal, as we have held that it was, the hearing
court erred in ruling that the contraband in the black pouch was
adm ssi bl e as abandoned property. He contends that the illega
sei zure of his person produced this evidence; it was thus tainted
and shoul d have been excl uded under Wbng Sun v. United States, 371

US 471, 83 S. &. 407 (1963), and Silverthorne v. United States,
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251 U.S. 385, 40 S. Ct. 182 (1920).

In Brummell v. State, Judge Myl an observed:

Al though the difference may be neasured in nanoseconds,

there is a critical distinction, in terns of Fourth

Amendnent  applicability, between the jettison of

contraband that precedes a police tackle and the jettison

that follows a tackle.

112 Md. App. at 433. In affirmng the suppression court’s ruling
that the police had not obtained the contraband from Brummel | as
the fruit of their seizure of him Judge Myl an noted that “all of
the testinony . . . established unequivocally that the jettison [of
the contraband] preceded the tackle. Id.

I n cases such as Brummell, in which the chall enged evidence
was di scarded before the illegal seizure and hence before the point
of Fourth Amendnent applicability, there can be no causal nexus
between the Fourth Amendnent violation and the disposal of the
evi dence. Accordingly, in those cases, we do not reach the
guestion whether the evidence is the fruit of the illegal seizure.
Stanberry v. State, supra; Venner v. State, 279 Ml. 47, 52, cert.
denied, 431 U.S. 932, 97 S. C. 2638 (1977); Everhart v. State,
supra. I n post-seizure abandonnent cases, in which the chall enged
evi dence was discarded during or after the point of unlawf ul
sei zure, however, the Fourth Amendnent is applicable at the tinme of

the seizure and we nust anal yze whet her the purported abandonnent

was vol untary and whether the evidence was a tainted product of the



illegal seizure (which are, in effect, the same question).’

In the case sub judice, the notions court did not nake an
express finding about the timng of the shooting vis a vis
appel l ant’ s rel ease of the contraband-containing pouch. The first
| evel facts in evidence were undi sputed, however, as only Sergeant
Logue testified about them Sergeant Logue’s testinony that “as |
hit [appellant] with the bullets he chucked [the pouch] . . .~
established that the pouch was in appellant’s hand when he fired
and struck him Sergeant Logue’s rationale for the shooting —that
he thought the black object in appellant’s hand was a gun —further
substantiated that appellant was holding the pouch when he was
shot. Just as there was unequi vocal evidence in Brumell that the
jettison of the contraband preceded the seizure, the evidence in
the instant case established unequivocally that appellant did not
let go of the pouch before he was “seized,” i.e., shot. Rather
appel | ant threw the pouch either at the exact nonent that he was

sei zed by Sergeant Logue or in the follow ng “nanosecond.”

I'n post-sei zure abandonnment cases, if the seizure at issue
did not violate the Fourth Amendnent, the related issues of the
vol untari ness of the abandonnent and the tainted nature of the
evi dence do not arise. See U S. v. Maryland, 479 F.2d 566, 568
(5" Gir. 1973)(“a lawful arrest does not in itself anpunt to
such conmpul sion as will render an otherw se vol untary abandonnent
involuntary.”); see also Aover v. State, 14 Ml. App. 454, 462,
cert. denied, 265 Ml. 737 (1972), overrul ed on other grounds,
Goode v. State, 41 Md. App. 623, 628 (1979)(“The action of [the
defendant] in disposing of the property before its seizure was
the result of his own voluntary choice, and was not forced by the
actions of the officers. The stop by the unifornmed officer was,
as we have shown, lawful.”).
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Even though the holding of State v. Lemon, supra, is limted
by the Suprene Court’s subsequent ruling in Hodari D., the Court’s
di scussion of what it viewed to be a Fourth Amendnent post-seizure
abandonnent provides guidance. In Lemon, three police officers
received a tip that a black nmale was selling drugs on a particul ar
block in Baltinmore City. Wen they arrived on the block in
question, they spotted Lemmon, a black male, who fled when they
approached. Two of the officers gave chase on foot while the third
followed in an unmarked car. Lemmon outran the officers who were
chasing him and eluded a vehicle bl ockade created by the driving
officer. He then pulled a vial of pills fromhis pocket and tried
to shove it through a chain Iink fence. The vial bounced off of
the fence and fell to the ground. Lemmon kept running. Eventually
the officers caught up to him and overpowered him Lenmon was
charged with possession of narcotics with intent to distribute.

The circuit court denied a notion to suppress, ruling that
Lenrmon had abandoned the contraband before he was seized by the
police and that the Fourth Amendnent was thus inapplicable. Lemon
was convicted. In an unreported opinion, this Court reversed,
concluding that Lemmon had been seized by the police before he
di scarded the vial. The Court of Appeals agreed, holding that
Lemmon was seized during the police pursuit and that he |ater
di scarded the vial. After explaining its further holding that the

sei zure was constitutionally unreasonable, the Court concl uded that



“[t]he contraband was not rendered admssible by Lemon’s
abandonment of it.” Lemmon, 318 Mi. at 380. It reasoned that the
contraband shoul d have been suppressed because its abandonnent had
been procured by the illegal seizure:

Both the trial court and the internedi ate appel |l ate court

recognized that a person may relinquish the Fourth
Amendnent right by voluntarily abandoning it. And both

were aware of the limtations on the doctrine —it does
not apply when the abandonnent was the result of unlaw ul
police action. Wen the abandonnent is forced by illegal
police conduct, it is not voluntary and its seizure

of fends the constitutional dictate.

*x * * % %

Since the abandonnment was involuntary, as forced by

illegal police conduct, the obtaining of [the evidence]

by the police offended the Fourth Anendnent. The notion

to suppress shoul d have been granted.

ld. at 380-81 (citations omtted).

The Court’s |l egal conclusion that Lemmon was “sei zed” by the
police during their pursuit of himwas discredited in Hodari D., as
we have explained.? Its core holding — that a suspect’s
abandonnment of evidence that was forced by a preceding illega
seizure of his person by the police is not voluntary —renains
i ntact.

After Hodari D. was decided by the Suprenme Court, the Fourth

Crcuit Court of Appeals held in United States v. WIlson, 953 F.2d

8 n his dissent in Lemmon, Judge McAuliffe forecast the
Suprene Court’s ruling in Hodari D. He reasoned that Lemobn was
not seized until he was intercepted by the police officers and
that he had voluntarily relinqui shed the contraband before that
point in time. Lemmon, 318 M. at 383.
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116 (4th CGr. 1991)(Hall, J.) that contraband abandoned by an
i ndi vidual shortly after he had been illegally seized in violation
of the Fourth Amendnent was not voluntarily relinqui shed and was
tainted by the seizure. W son disenbarked a plane and was
confronted by three federal narcotics agents. They surrounded him
and asked him to allow them to question him and to search his
carry-on bag and his coat, which was draped over his arm WIson
consented to a limted search of his bag and then refused further
cooperation. The agents followed himthrough the airport, outside,
and into a parking lot, incessantly pestering himwth questions
until they had backed himinto an area of the parking lot that was
surrounded by a railing. To escape, WIson junped over the railing
and ran, throwing his coat into the air as he did so. The officers
gave chase, captured WIson, and took possession of his discarded
coat . The inside pocket of the coat held a paper bag that was
found to contain crack cocaine. WIson was convicted of possession
of cocaine wwth intent to distribute.

The Fourth Circuit held that the agents had “seized” WI son,
wi thin the nmeaning of the Fourth Amendnent, before he discarded his
coat and that the seizure was unreasonable and in violation of his
constitutional rights. ld. at 126-27. In response to the
governnent’s contention that, even if its agents had acted
unlawfully in seizing Wlson, they were entitled to confiscate the

coat because he had abandoned it, the court ruled that WIlson's



actions in throw ng the coat after he was seized “did not anount to
an abandonnment such as would purge the taint from the police
conduct :”

Unlike the situation in Hodari D., the purported
abandonnent of the coat by WIson occurred after he had

been illegally seized. Wlson's action was clearly the
direct result of the illegal seizure, and it follows that
t he recovered drugs were the fruit of the illegality and

must be suppressed.

953 F.2d at 127 (enphasis in original).

The Fourth Grcuit’s holding in Wlson is consistent with the
rulings of other federal appellate courts generally recognizing
t hat when an unl awful seizure by the police pronpts the abandonnent
of evidence, the abandonnent is not voluntary and the evidence is
tainted by the illegality and 1is inadmssible under the
exclusionary rule. See United States v. Coggins, 986 F.2d 651, 655
(3d Cir. 1993) (abandonnent of evidence following illegal seizure
was precipitated by seizure; abandonnent could not cure taint);
United States v. Brady, 842 F.2d 1313, 1315, n.7 (D.C. Cr.
1988) (“abandonnment [as relinqui shnment of expectation of privacy]
will not be recognized when it is the result of illegal police
conduct”); United States v. Lucci, 758 F.2d 153, 155 (6" Cr.),
cert. denied, 474 U. S 843, 106 S. C. 129 (1985); United States v.
Glmn, 684 F.2d 616, 620 (9th Cr. 1982); United States v.
Maryl and, 479 F.2d 566, 568 (5th Cr. 1973). Yet, not every post-
sei zure abandonnent is necessarily involuntary and not all such
evidence is necessarily tainted. A suspect’s wlful relinquishnment
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of evidence followng an illegal seizure of his person can purge
the taint of the illegal seizure and render the evidence
adm ssi bl e:

While it is true that a crimnal defendant’s voluntary

abandonnment of evidence can renove the taint of an

illegal stop or arrest . . . it is equally true that for

this to occur the abandonnent nust be truly voluntary and

not nerely the product of police m sconduct.
United States v. Beck, 602 F.2d 726, 729-30 (5th Gr. 1979); United
States v. Colbert, 474 F.2d 174, 176 (5th Cr. 1973)(en banc). For
exanple, in United States v. Roman, 849 F.2d 920 (5th G r. 1988),
the court held that assumng (as the government conceded) that the
defendant’ s Fourth Amendnent rights had been violated by federal
narcotics agents when they x-rayed his luggage, his disclainmer of
the |uggage several hours later, after he had been taken into
custody, constituted an abandonnent that was voluntarily carried
out as an “act of free will” and was not causally connected to the
prior m sconduct of the agents. Id. at 923; see also Fletcher v.
VWainwight, 399 F.2d 62 (5th Gr. 1968)(evidence should be
suppressed unl ess the “nexus between . . . |law ess [police] conduct
and the discovery of the challenged evidence” has “‘becone so
attenuated as to dissipate the taint . . .7 1d. at 64 (quoting,
wong Sun, 371 U.S. at 487; 83 S. Ct. at 417)).

In United States v. Ward, 961 F.2d 1526 (10" Gr. 1992), rev'd
on other grounds, United States v. Little, 18 F.3d 1499 (10'" Gir.

1994) (en banc), the court anal ogi zed the show ng of voluntariness
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necessary to establish a post-seizure abandonnment to the proof of
voluntariness required to validate a consent to search property
after a Fourth Anendnent violation. Ward, a passenger on an Antrak
train, disclainmed owership of his suitcase after he was illegally
seized by federal narcotics agents. The agents searched the
suitcase and found illegal drugs. The trial court denied a notion
to suppress and Ward was convicted of a drug offense. Qbserving
that the federal cases addressing post-seizure abandonnments
“suggest that when an alleged abandonnent follows a Fourth
Amendnent violation the issue is whether the abandonnment of
property was voluntary,” the court reversed Ward' s conviction,
hol di ng that vol untariness nust be addressed by determ ni ng whet her
“based on the totality of the circunstances, the abandonnment is
voluntary in fact, while giving sufficient weight to the three
factors enphasized in Brown v. Illinois, 422 U S 590, 95 S. O
2254 (1975).” 1d. at 1535. Those factors are: 1) the closeness in
time between the Fourth Anendnent violation and the alleged
voluntary act; 2) “the presence of intervening circunstances;” and
3) “the purpose and flagrancy of the official m sconduct.” Brown,
422 U. S. at 603-04; 95 S. Ct. at 2261-62.

In Maryland, the Court of Appeals has applied the Brown
voluntariness test not only to determ ne whether a suspect’s consent
““was sufficiently an act of free will to purge the primary taint

of the unlawful invasion,”” McMIlian v. State, 325 M. 272, 288



(1992) (quoting Wng Sun, 371 U S. at 486, 83 S. Ct. at 416-17), but
al so to ascertain whether extrajudicial identification testinony was
voluntarily given or was the fruit of an illegal arrest. See
Ferguson v. State, 301 Md. 542, 549-50 (1984). Although the Court
has explained that the intent to relinquish any reasonable
expectation of privacy in property “nust ordinarily be assessed
based on external manifestations, such as the owner’s words and
actions,” Stanberry v. State, 343 MI. at 737, and while it has
recogni zed that an abandonnent nust be intentional and voluntary,
id., it has not enunciated a standard for assessing the
vol untari ness vel non of an act of purported abandonnment. W agree
with the Tenth Grcuit that the criteria for voluntariness set forth
in Brown v. Illinois in the context of consent following an ill egal
seizure are equally applicable to determ ning voluntariness and
taint in the context of a post-seizure abandonnment, and we consi der
them as part of our independent constitutional review of the
totality of the evidence.

Ordinarily, the State bears the burden of proving that a
warrant| ess search and sei zure of property was justified and hence
reasonable. Wen the justification offered is that the property
was abandoned, the State nust prove that the evidence was
voluntarily abandoned and was not tainted by a Fourth Anmendnent
violation. Accordingly, in the case sub judice, the State bore the

burden of proving that appellant abandoned the contraband-
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cont ai ni ng pouch, that he acted voluntarily in doing so, and that
t he evidence was not tainted by the illegal seizure of his person.?®

The record contains no express findings by the notions court
on the issues of voluntariness and taint. Qur independent
constitutional review of the record reveals that the circunstances
surroundi ng the shooting and appel |l ant’s di sposal of the pouch, as
derived from the undisputed first-level facts and the notions

court’s credibility findings, when viewed in light of the factors

relevant to voluntariness in Brown v. Illinois, do not permt a
rational i nference or deduction that appel | ant actual ly
relinqui shed possession of the pouch as an act of free wll, and

not as the involuntary consequence of the very application of force
that constituted an illegal seizure. Ci. Mrton v. State, 284 M.
526, 534 (1979)(Murphy, C J.)(trial court erroneously denied notion
to suppress contraband; inference of abandonment could not be
justified on the undisputed facts; “the record wholly fails to
denonstrate that the appellant, by actions or words, intended to
abandon or relinquish his constitutionally protected expectati on of

privacy in the seized itens.”); Mario Anello & Sons v. Dunn, 217

°Appel | ant bore the burden of proving that he had standing
to challenge the search and that there was a Fourth Anendnment
violation. United States v. Poul sen, 41 F.3d 1330, 1335 (9'" Gir.
1994); United States v. Carhee, 27 F.3d 1493, 1496 (10'" Gir.
1994). Apparently, because there was no di spute over appellant’s
reasonabl e expectation of privacy in the pouch and the pocket
cal endar before they were discarded, the issue of standing was
not raised.
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md. 177, 181 (1958)(where facts are undisputed and permt no
i nferences consistent with the exi stence of a supposed or asserted
right, the existence of such a right is an unm xed question of
| aw. )

G ven that appellant was seized by Sergeant Logue at the sane
tinme that he | ost physical possession of the pouch, the tenporal
nexus between the seizure and the purported abandonnment coul d not
have been closer. Although Sergeant Logue used the words “throw’
and “chuck” to characterize appellant’s rel ease of the pouch, the
facts related by himproved only that he shot appellant the instant
that he saw the pouch in his hand. Sergeant Logue’s testinony was
devoid of facts to show words spoken or actions taken by appell ant
from which a rational conclusion could be drawn that he wilfully
di scarded the pouch. | ndeed, the nature and |ocation of
appellant’s wounds and his physical response to being shot
(staggering and falling to the ground), precluded an assunption
essential to any inference that appellant acted volitionally: that
he possessed the degree of physical control over his body necessary
to act wilfully to dispose of the pouch.?

In nost post-seizure abandonnment cases, the defendant’s
physical ability to control his body sufficiently to enable himto

keep or discard the property in his possession is understood and is

PAppellant’s act of noving the pouch fromhis waist to his
hand could allow a rational inference that he intended to discard
it; it could not support a rational inference that he wilfully,
that is volitionally, did so.
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not an issue. The voluntariness of an abandonment and the causal
nexus between it and the illegal seizure that preceded it
ordinarily are analyzed in terns of whether the “pressure” of the
seizure -- actual, perceived, and psychological -- pronpted the
abandonnent . See Lemmon, 318 M. at 379. In this case, the
anal ysis cannot rise to a plane beyond the nobst basic issue of
physi cal connecti on. When he was shot, appellant sustained a
physical inpact to his body, which forced himto the ground. He
was hol ding the pouch at the tinme. One cannot |ogically deduce,
from those facts, that the inpact that brought appellant to the
ground had no effect on his physical ability or nental wll to
mai nt ai n possession of the pouch and had no causal connection to
the novenent of the pouch from his hand to the ground. In the
absence of a single fact to denonstrate that appellant engaged in
a conscious act of free wll when he discarded the pouch, an
i nference that he voluntarily di scarded the pouch at the very split
second that the police were infringing upon his constitutional
rights by violently seizing control of his body is neither rational
nor perm ssible.

The tenporal and physical connection between Sergeant Logue’s
illegal actions and appellant’s purported abandonment of the pouch
that negates any reasonable inference that he acted wlfully
| i kewi se precludes any rational conclusion that the taint of the

illegality was purged, di ssi pat ed, or becane sufficiently



attenuated so as to warrant adm ssion of the illegally obtained
evi dence. Wien the seizure and the purported abandonnent are
cont enpor aneous, as they were in this case, the opportunity for
i ndependent reflection and deci si on-maki ng underlying the “tenporal
proximty” and “intervening circunstances” factors in Brown v.
II'linois and mlitating in favor of voluntariness is m ssing.

W note that the third “voluntariness” factor in Brown v.
Illinois - - the “purpose and flagrancy of the official m sconduct”
- - seens at first blush out of place and, in the context of this
case, perhaps unnecessary to discuss. Certainly, a person can
intend to abandon property and wllingly take action to do so even
in the face of the nost outrageous Fourth Amendnent violation and
even though the objective of the police was to obtain the evidence
subsequent |y abandoned. See Narain v. State, 79 Ml. App. 385, 392
n.4, cert. denied, 317 Ml. 71 (1989) (observing that owner’s state
of mnd in relinquishing property can be unconnected to
cont enporaneous illegal police activity). Nonetheless, the factor
is relevant to the question whether the connection between the
Fourth Anendnent viol ation and the evidence sought to be suppressed
is sufficiently attenuated to have “dissipat[ed] the taint of the

illegality.” Ferguson v. State, 301 Md. at 548. Especially
when the causal nexus between the illegal seizure and the actions
of the accused (whether in consenting to a search or discarding

property) is not as apparent as it is in this case, how
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reprehensible the constitutional violation may have been and
whether it was perpetrated with the aimof obtaining the chall enged
evidence nmay bear on the issue of taint: was the evidence acquired
by police exploitation of their own illegal conduct in seizing the
defendant or by an avenue sufficiently distinguishable to be
purged of the primary taint of that illegality? Wng Sun, 371 U.S.
at 488, 83 S. Ct. at 417.

In this case, the notions judge found that appellant abandoned
t he pouch and the contraband within it on undi sputed facts that, as
a matter of law, do not permt a rational inference that he did so
as an act of free will. Qur constitutional review of the totality
of the circunstances reveals that the police obtained the black
pouch and its contents by seizing appellant’s person in violation
of the Fourth Anmendnent. The notions court erred in denying

appellant’s notion to suppress the pouch and its contents.

JUDGMVENTS REVERSED.

CASE REMANDED TO THE CIRCU T COURT
FOR PRINCE GEORGE'S COUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D BY PRI NCE GECRGE' S
COUNTY.



