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In this case we are invited to adapt the "nobdern" contractual
theory of detrinental reliance,! or prom ssory estoppel, to the
rel ationship between general contractors and their subcontractors.
Al t hough the theory of detrinmental reliance is available to general
contractors, it is not applicable to the facts of this case. For
that reason, and because there was no traditional bilateral

contract forned, we shall affirmthe trial court.

I

The National Institutes of Health [hereinafter, "NH'],
solicited bids for a renovation project on Building 30 of its
Bet hesda, Maryland canpus. The proposed work entailed sone
denolition work, but the major conponent of the job was mechani cal,
including heating, ventilation and air conditioning ["HVAC'].
Pavel Enterprises Incorporated [hereinafter, "PEI"], a general
contractor from Vienna, Virginia and appellant in this action,
prepared a bid for the NH work. In preparing its bid, PEl

solicited sub-bids fromvarious nechani cal subcontractors. The A

! W prefer to use the phrase detrinental reliance, rather than the
traditional nomencl ature of "prom ssory estoppel,” because we believe it nore
clearly expresses the concept intended. Moreover, we hope that this wll
all eviate the confusion which until now has permtted practitioners to confuse
prom ssory estoppel with its distant cousin, equitable estoppel. See Note, The
"FirmOfer" Problemin Construction Bids and the Need for Prom ssory Estoppel
10 Wh & MARY L. Rev. 212, 214 n.17 (1968) [hereinafter, "The Firm O fer Problent].
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S. Johnson Conpany [hereinafter, "Johnson"], a nmechanica
subcontractor |ocated in Cinton, Maryland and the appellee here,
responded with a witten scope of work proposal on July 27, 1993.°2
On the norning of August 5, 1993, the day N H opened the general
contractors' bids, Johnson verbally submtted a quote of $898, 000
for the HVAC conponent.® Neither party disputes that PEl used
Johnson's sub-bid in conputing its own bid. PEl submtted a bid of
$1, 585,000 for the entire project.

CGeneral contractors' bids were opened on the afternoon of
August 5, 1993. PEI's bid was the second |owest bid. The
gover nnment subsequently disqualified the apparent |ow bidder,*
however, and in md-August, NIH notified PEl that its bid would be
accept ed.

Wth the know edge that PEl was the | owest responsive bidder,
Thomas F. Pavel, president of PElI, visited the offices of A S

Johnson on August 26, 1993, and net with Janes Kick, Johnson's

2 The scope of work proposal listed all work that Johnson proposed to
perform but onmtted the price term This is a standard practice in the
construction industry. The subcontractor's bid price is then filled in

i mredi ately before the general contractor submts the general bid to the letting
party.

S PEl alleged at trial that Johnson's bid, as well as the bids of the other
potential mechani cal subcontractors contained a fixed cost of $355,000 for a sub-
sub-contract to "Landis and CGear Powers" [hereinafter, "Powers"]. Powers was the
sol e source supplier of the electric controls for the project.

4 The project at NTH was part of a set-aside programfor small business.
The apparent |ow bidder, J. J. Kirlin, Inc. was disqualified because it was not
a smal | busi ness.
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chief estimator, to discuss Johnson's proposed role in the work.
Pavel testified at trial to the purpose of the neeting:

"I 'met wwth M. Kick. And the reason for ne
going to their office was to |look at their
offices, to see their facility, to basically
sit down and talk with them as | had not
done, and ny conpany had not perforned
business with them on a direct relationshinp,
but we had heard of their reputation. I
wanted to go out and see where their facility
was, see where they were |ocated, and
basically just sit down and talk to them
Because if we were going to use them on a
project, | wanted to know who | was dealing
with."

Pavel al so asked if Johnson woul d object to PEl subcontracting
directly with Powers for electric controls, rather than the
arrangenment originally envisioned in which Powers would be
Johnson's subcontractor.® Johnson did not object.

Following that neeting, PEl sent a fax to all of the
mechani cal subcontractors fromwhomit had received sub-bids on the

NlH job. The text of that fax is reproduced:

Pavel Enterprises, Inc.

TGO PROSPECTI VE MECHANI CAL SUBCONTRACTORS
FROM  ESTI MATI NG DEPARTMENT
REFERENCE: NI H, BLDG 30 RENOVATI ON

W herewith respectfully request that vyou
review your bid on the above referenced
project that was bid on 8/05/93. PElI has been
notified that we will be awarded the project
as J.J. Kirlin, Inc. [the original |ow bidder]

5 Pavel testified at trial that restructuring the arrangenent in this manner
woul d reduce the anmount PEl needed to bond and thus reduce the price of the bond.
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has been found to be nonresponsive on the
solicitation. W anticipate award on or
around the first of Septenber and therefor
request that you supply the follow ng
i nformation.

1. Pl ease break out vyour <cost for the
"PONERS" supplied control work as we w ||
be subcontracting directly to "PONERS".

2. Pl ease resubmt your quote deleting the
above referenced item

W ask this in an effort to allow all
prospective bidders to conpete on an even
pl aying field.

Shoul d you have any questions, please call us
imredi ately as tinme is of the essence.

On August 30, 1993, PElI infornmed NIH that Johnson was to be
t he nmechani cal subcontractor on the job. On Septenber 1, 1993, PEI
mai |l ed and faxed a letter to Johnson formally accepting Johnson's

bid. That letter read:

Pavel Enterprises, Inc.
Septenber 1, 1993

M. James H Kick, Estimating Magr.
A. S. Johnson Conpany

8042 A d Alexandria Ferry Road
Clinton, Maryland 20735

Re: N H Bldg 30 HVYAC Modifications
| FB #263-93-B (CM - 0422

Subj ec Letter of | nt ent to awar d
Subcontract

Dear M. Kick;
We herewith respectfully informyour office of

our intent to award a subcontract for the
above referenced project per your quote
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received on 8/05/93 in the anount of

$898, 000. 00. This subcontract will be
forwarded upon receipt of our contract from
the NH which we expect any day. A

preconstruction nmeeting is currently schedul ed

at the NIH on 9/08/93 at 10 AM which we have

been requested that your firm attend.

As discussed with you, a neeting was held

between NIH and PElI wherein PElI confirmed our

bid to the governnent, and designated your

firm as our HVAC Mechanical subcontractor.

This action was taken after several telephonic

and face to face discussions wth you

regardi ng the above referenced bid submtted

by your firm

We | ook forward to working with your firm on

this contract and hope that this will lead to

a long and nutually beneficial relationship.

Si ncerely,

/sl Thomas F. Pavel,

Pr esi dent

Upon receipt of PEI's fax of Septenber 1, James Kick called

and i nformed PEI that Johnson's bid contained an error, and as a
result the price was too |ow According to Kick, Johnson had
di scovered the m stake earlier, but because Johnson believed that
PEI had not been awarded the contract, they did not feel conpelled
to correct the error. Kick sought to wi thdraw Johnson's bid, both

over the tel ephone and by a letter dated Septenber 2, 1993:

A. S. Johnson Co.
Septenber 2, 1993

PElI Construction
780 West Mapl es Avenue, Suite 101
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Vi enna, Virginia 22180

Attention: Thomas Pavel ,
Pr esi dent

Ref erence: N H Buil ding 30 HVAC Modi fi cati ons

Dear M. Pavel,

We respectfully informyou of our intention to

wi t hdraw our proposal for the above referenced

project due to an error in our bid.

As di scussed in our telephone conversation and

face to face neeting, the managenent of A S

Johnson Conpany was review ng this proposal

upon which we were to confirmour pricing to

you.

Pl ease contact M. Harry Kick, General Manager

at [tel ephone nunber del et ed] for any

gquestions you may have.

Very truly yours,

/sl James H. Kick

Estimati ng Manager

PEI responded to both the Septenber 1 phone call, and the
Septenber 2 letter, expressing its refusal to permt Johnson to
W t hdr aw.
On Septenber 28, 1993, NIH formally awarded the construction

contract to PElI. PEl found a substitute subcontractor to do the

mechani cal work, but at a cost of $930,000.° PEl brought suit

agai nst Johnson in the Grcuit Court for Prince George's County to

5 The record indicates that the substitute nechani cal subcontractor used
"Powers" as a sub-subcontractor and did not "break out" the "Powers" conmponent
to be directly subcontracted by PEI
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recover the $32,000 difference between Johnson's bid and the cost
of the substitute nmechani cal subcontractor
The case was heard by the trial court without the aid of a
jury. The trial court made several findings of fact, which we
summari ze:

1. PEI relied upon Johnson's sub-bid in making its bid
for the entire project;

2. The fact that PEI was not the |ow bidder, but was
awarded the project only after the apparent |ow
bi dder was disqualified, takes this case out of the
ordi nary;

3. Prior to NNH awarding PEl the contract on Septenber
28, Johnson, on Septenber 2, withdrewits bid; and

4. PElI' s letter to al | pot enti al mechani cal
subcontractors, dated August 26, 1993, indicates
that there was no definite agreenent between PEIl
and Johnson, and that PEl was not relying upon
Johnson' s bi d.

The trial court analyzed the case under both a traditiona
contract theory and under a detrinmental reliance theory. PEl was
unable to satisfy the trial judge that under either theory that a
contractual relationship had been forned.

PEl appealed to the Court of Special Appeals, raising both
traditional offer and acceptance theory, and "prom ssory estoppel."

Before our internediate appellate court considered the case, we

issued a wit of certiorari on our own noti on.
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[
The rel ationshi ps involved in construction contracts have | ong
posed a unique problemin the | aw of contracts. A brief overview
of the mechanics of the construction bid process, as well as our

| egal systems attenpts to regulate the process, is in order.

A CONSTRUCTI ON Bl DDI NG,
Qur description of the bid process in Maryland Suprene Corp.

v. Blake Co., 279 MJ. 531, 369 A 2d 1017 (1977) is still accurate:

"In such a building project there are
basically three parties involved: the letting
party, who calls for bids on its job; the
general contractor, who makes a bid on the
whol e project; and the subcontractors, who bid
only on that portion of the whole job which

involves the field of its specialty. The
usual procedure is that when a project is
announced, a subcontractor, on his own

initiative or at the general contractor's
request, prepares an estimate and submts a
bid to one or nore of the general contractors
interested in the project. The general
contractor evaluates the bids nmde by the
subcontractors in each field and uses themto
conpute its total bid to the letting party.
After receiving bids fromgeneral contractors,
the letting party ordinarily awards the
contract to the | owest reputable bidder."

ld. at 533-34, 369 A 2d at 1020-21 (citing The Firm O fer Problen).
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B. THE CONSTRUCTI ON Bl DDI NG CASES — AN HI STORI CAL OVERVI EW

The problem the construction bidding process poses is the
determ nation of the precise points on the tineline that the
various parties become bound to each other. The early | andmark
case was Janes Baird Co. v. Gnbel Bros., Inc., 64 F.2d 344 (2d
Cr. 1933). The plaintiff, James Baird Co., ["Baird"] was a
general contractor from Washington, D. C., bidding to construct a
governnment building in Harrisburg, Pennsylvani a. G nbel Bros.,
Inc., ["Gnbel"], the fanobus New York departnent store, sent its
bid to supply linoleumto a nunber of bidding general contractors
on Decenber 24, and Baird received G nbel's bid on Decenber 28.
G nbel realized its bid was based on an incorrect conputation and
notified Baird of its wthdrawal on Decenber 28. The letting
authority awarded Baird the job on Decenber 30. Baird formally
accepted the G nbel bid on January 2. When G nbel refused to
perform Baird sued for the additional cost of a substitute
i nol eum supplier. The Second Circuit Court of Appeals held that
Gnbel's initial bid was an offer to contract and, under
traditional contract |aw, renained open only until accepted or
W t hdrawn. Because the offer was withdrawn before it was accepted
there was no contract. Judge Learned Hand, speaking for the court,
also rejected two alternative theories of the case: uni | at eral

contract and prom ssory estoppel. He held that G nbel's bid was
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not an offer of a unilateral contract’ that Baird could accept by
performng, i.e., submtting the bid as part of the general bid;
and second, he held that the theory of prom ssory estoppel was
limted to cases involving charitable pledges.

Judge Hand's opinion was wdely criticized, see Note,
Contracts—Prom ssory Estoppel, 20 vaA L. Rev 214 (1933)
[ hereinafter, "Prom ssory Estoppel"]; Note, Contracts—Revocation of
O fer Before Acceptance—Prom ssory Estoppel, 28 ILL. L. Rev. 419
(1934), but also widely influential. The effect of the Janmes Baird
line of cases, however, is an "obvious injustice without relief of
any description.” Prom ssory Estoppel, at 215. The general
contractor is bound to the price submtted to the letting party,
but the subcontractors are not bound, and are free to w thdraw?
As one comment ator described it, "If the subcontractor revokes his
bid before it is accepted by the general, any |oss which results is

a deduction fromthe general's profit and conceivably may transform

" Aunilateral contract is a contract which is accepted, not by traditional
acceptance, but by performance. 2 WIliston on Contracts 8 6:2 (4th ed.).

8 Note that under the Baird line of cases, the general contractor, while
bound by his offer to the letting party, is not bound to any specific
subcontractor, and is free to "bid shop"” prior to awarding the subcontract.
M chael L. dosen & Donald G Wil and, The Construction Industry Bidding Cases:
Application of Traditional Contract, Prom ssory Estoppel, and Other Theories to
the Rel ati ons Between Ceneral Contractors and Subcontractors, 13 J. MARSHALL L.
Rev. 565, 583 (1980). At least one comment ator argues that although potentially
unfair, this system creates a necessary symetry between general and
subcontractors, in that neither party is bound. MNote, Construction Contracts—Fhe
Problem of Ofer and Acceptance in the General Contractor-Subcontractor
Rel ationship, 37 U GNN L. Rev. 798 (1980) [hereinafter, "The Problemof Ofer
and Acceptance"].
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overnight a profitable contract into a losing deal."” Franklin M
Schultz, The Firm Ofer Puzzle: A Study of Business Practice in
the Construction Industry, 19 U CH. L. Rev. 237, 239 (1952).

The unfairness of this regine to the general contractor was
addressed in Drennan v. Star Paving, 333 P.2d 757, 51 Cal. 2d 409
(1958). Like Janmes Baird, the Drennan case arose in the context of
a bid mstake.® Justice Traynor, witing for the Suprenme Court of
California, relied upon 8 90 of the Restatenment (First) of
Contracts:

"A promse which the promsor shoul d
reasonably expect to induce action or
forbearance of a definite and substantial
character on the part of the promsee and
whi ch does induce such action or forbearance
is binding if injustice can be avoided only by
enforcenment of the prom se.”
Restatenent (First) of Contracts § 90 (1932).1
Justice Traynor reasoned that the subcontractor's bid

contained an inplied subsidiary prom se not to revoke the bid. As

the court stated:

® Cormentators have suggested that the very fact that many of these cases
have arisen from bid mstake, an unusual subspecies, rather than from nore
typical cases, has distorted the legal system s understanding of these cases.
Comment, Bid Shopping and Peddling in the Subcontract Construction Industry, 18
UCLA L. Rev. 389, 409 (1970) [hereinafter, "Bid Shopping"]. See also note, Once
Around the Flag Pole: Construction Bidding and Contracts at Formation, 39 N Y. U
L. Rev. 816, 818 (1964) [hereinafter, "Flag Pole"] (bid nmstake cases generally
portray general contractor as victim but market reality is that subs are usually
i n weaker negotiating position).

0 This section of the Restatenent has been suppl anted by the Restatenent
(Second) of Contracts § 90 (1) (1979). That provision will be discussed, infra.
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"When plaintiff [, a General Contractor,] used
defendant's offer in conputing his own bid, he
bound hinself to perform in reliance on
defendant's ternms. Though defendant did not
bargain for the use of its bid neither did
defendant nmake it idly, indifferent to whether
it would be used or not. On the contrary it
is reasonable to suppose that defendant
submtted its bid to obtain the subcontract.
It was bound to realize the substantial
possibility that its bid would be the | owest,
and that it would be included by plaintiff in
his bid. It was to its own interest that the
contractor be awarded the general contract;
the | ower the subcontract bid, the |ower the
general contractor's bid was likely to be and
the greater its chance of acceptance and hence
the greater defendant's chance of getting the
pavi ng subcontract. Defendant had reason not
only to expect plaintiff to rely on its bid
but to want himto. Cearly defendant had a
stake in plaintiff's reliance on its bid.
Gven this interest and the fact that
plaintiff is bound by his own bid, it is only
fair that plaintiff should have at |east an
opportunity to accept defendant's bid after
t he general contract has been awarded to him"

Drennan, 51 Cal. 2d at 415, 333 P.2d at 760. The Drennan court
however did not use "prom ssory estoppel” as a substitute for the
entire contract, as is the doctrine's usual function. Instead, the
Drennan court, applying the principle of 8 90, interpreted the
subcontractor's bid to be irrevocable. Justice Traynor's analysis
used prom ssory estoppel as consideration for an inplied promse to
keep the bid open for a reasonable tine. Recovery was then

predi cated on traditional bilateral contract, with the sub-bid as

the offer and prom ssory estoppel serving to replace acceptance.
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The Drennan deci sion has been very influential. Many states
have adopted the reasoning used by Justice Traynor. See, e.g.
Debron Corp. v. National Hones Constr. Corp., 493 F.2d 352 (8th
Cir. 1974) (applying Mssouri |aw); Reynolds v. Texarkana Constr.
Co., 237 Ark. 583, 374 S.W2d 818 (1964); Mead Assocs. Inc. .
Ant onsen, 677 P.2d 434 (Colo. 1984); Illinois Valley Asphalt wv.
J.F. Edwards Constr. Co., 413 NE 2d 209, 90 IIl. App. 3d 768 (III.
Ct. App. 1980); Lichtefeld-Massaro, Inc. v. RJ. Manteuffel Co.,
806 S.W2d 42 (Ky. App. 1991); Constructors Supply Co. v. Bostrom
Sheet Metal Works, Inc., 291 Mnn. 113, 190 NwW2d 71 (1971); E. A
Coronis Assocs. v. M Gordon Constr. Co., 90 N.J. Super 69, 216
A . 2d 246 (1966).

Despite the popularity of the Drennan reasoning, the case has
subsequently cone under sone criticism? The criticismcenters on
the lack of symretry of detrinental reliance in the bid process, in
t hat subcontractors are bound to the general, but the general is

not bound to the subcontractors.'? The result is that the genera

1 Home Elec. Co. v. Underwood Heating & Air Conditioning Co., 358 S E. 2d
539 (NNC. Ct. App. 1987). See also, The Problem of Ofer and Acceptance.

12 See Wllianms v. Favret, 161 F.2d 822, 823 n.1 (5th Gr. 1947); Merritt-
Chapman & Scott Corp. v. Gunderson Bros. Eng'g Corp., 305 F.2d 659 (9th Gir.
1962). But see Electrical Constr. & Mintenance Co. v. Maeda Pac. Corp., 764
F.2d 619 (9th Cr. 1985) (subcontractor rejected by general contractor could
mai ntain an action in both traditional contract or prom ssory estoppel). See Bid
Shoppi ng, at 405-09 (suggesting using "prom ssory estoppel™ to bind generals to
subcontractors, as well as subs to generals, in appropriate circunstances).
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is free to bid shop,?!® bid chop', and to encourage bid peddling,
to the detrinent of the subcontractors. One commentator descri bed
the problens that these practices create:

"Bid shopping and peddling have |ong been
recogni zed as unethical by construction trade
organi zations. These “unethical,' but conmon
practices have several detrinental results.
First, as bid shoppi ng becones common within a
particul ar trade, the subcontractors wll pad
their initial bids in order to nmake further
reductions during post-award negotiations.
This artificial inflation of subcontractor's
of fers makes the bid process |less effective.
Second, subcontractors who are forced into
post-award negotiations with the general often
must reduce their sub-bids in order to avoid
| osing the award. Thus, they will be faced
with a Hobson's choice between doing the job
at a loss or doing a less than adequate job.
Third, bid shopping and peddling tend to
increase the risk of loss of the time and
nmoney used in preparing a bid. This occurs
because general s and subcontractors who engage
in these practices use, wthout expense, the
bid estimtes prepared by others. Fourth, it
is often inpossible for a general to obtain
bi ds far enough in advance to have sufficient
time to properly prepare his own bid because
of t he practice, conmon anong many
subcontractors, of holding sub-bids until the
| ast possible noment in order to avoid pre-

13 Bid shopping is the use of the |owest subcontractor's bid as a tool in
negotiating | ower bids from other subcontractors post-award.

14 "The general contractor, having been awarded the prine contract, may
pressure the subcontractor whose bid was used for a particular portion of the
work in conmputing the overall bid on the prinme contract to reduce the anount of
the bid." Cosen & Wiland, at 566 n.6.

15 An unscrupul ous subcontractor can save estinmating costs, and still get
the job by not entering a bid or by entering an unconpetitive bid. After bid
openi ng, this unscrupul ous subcontractor, knowing the price of the | ow sub-bid,
can then offer to performthe work for |ess noney, precisely because the honest
subcontractor has already paid for the estimate and included that cost in the
original bid. This practice is called bid peddling.
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award bid shopping by the general. Fifth

many subcontractors refuse to submt bids for

j obs on which they expect bid shopping. As a

result, conpetition IS reduced, and,

consequent |y, construction prices are

i ncreased. Sixth, any price reductions gai ned

t hrough the use of post-award bid shoppi ng by

the general wll be of no benefit to the

awarding authority, to whom these price

reductions would normally accrue as a result

of open conpetition before the award of the

prime contract. Free conpetition in an open

market is therefore perverted because of the

use of post-award bid shopping."”
Bi d Shopping, at 394-96 (citations omtted). See also Flag Pole,
at 818 (bid m stake cases generally portray general contractor as
victim but market reality is that subs are usually in weaker
negoti ating position); Jay M Feinman, Prom ssory Estoppel and
Judicial Method, 97 Harv. L. Rev. 678, 707-08 (1984). These
probl ens have caused at |east one court to reject promssory
estoppel in the contractor-subcontractor relationship. Hone Elec.
Co. v. Underwood Heating & Air Conditioning Co., 358 S.E. 2d 539
(N.C. C. App. 1987). See also Note, Construction Contracts—Fhe
Problem of Ofer and Acceptance in the General Contractor-
Subcontractor Relationship, 37 U CGN. L. Rev. 798 (1980). But
other courts, while aware of the limtations of promssory
estoppel, have adopted it nonetheless. See, e.g., Al aska Bussel

Elec. Co. v. Vern H ckel Constr. Co., 688 P.2d 576 (Al aska 1984).1°

8 The critical literature al so contains numerous suggestions that might be
undertaken by the legislature to address the problens of bid shopping, chopping,
and peddling. See Note, Construction Bidding Problem 1Is There a Solution Fair

(continued...)
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The doctrine of detrinental reliance has evolved in the tine
since Drennan was decided in 1958. The American Law Institute,
responding to Drennan, sought to make detrinental reliance nore
readily applicable to the construction bidding scenario by adding
§ 87. This new section was intended to make subcontractors' bids
bi ndi ng:

"8§ 87. Option Contract

(2) An offer which the offeror should
reasonably expect to induce action or
f orbearance of a substantial character on
the part of the offeree before acceptance
and which does induce such action or
forbearance is binding as an option
contract to the extent necessary to avoid
i njustice."
Rest at enent (Second) of Contracts 8§ 87 (1979).Y
Despite the drafter's intention that 8 87 of the Restatenent
(Second) of Contracts (1979) should replace Restatenment (First) of
Contracts 8 90 (1932) in the construction bidding cases, few courts
have availed thenselves of the opportunity. But see, Arango
Constr. Co. v. Success Roofing, Inc., 46 Wash. App. 314, 321-22,

730 P.2d 720, 725 (1986). Section 90 (1) of the Restatenent

18, .. continued)
to Both the Ceneral Contractor and Subcontractor?, 19 ST. LousL. Rev. 552, 568-72
(1975) (discussing bid depository and bid listing schemes); Flag Pole, at 825-26.

7 This provision was derived from Restatenent (Second) of Contracts
8§ 89B(2) (Tent. Drafts Nos. 1-7, 1973). There are cases that refer to the
tentative drafts. See Loranger Constr. Corp. v. E. F. Hauserman Co., 384 N E. 2d
176, 179, 376 Mass. 757, 763 (1978). See also Closen & Wiland, at 593-97.
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(Second) of Contracts (1979) nodified the first restatenent
formulation in three ways, by: 1) deleting the requirenent that
the action of the offeree be "definite and substantial;" 2) adding
a cause of action for third party reliance; and 3) limting
remedi es to those required by justice.?!®
Courts and commentators have al so suggested other solutions

intended to bind the parties without the use of detrinental
reliance theory. The nost preval ent suggestion! is the use of the
firmoffer provision of the Uniform Comercial Code. Maryland Code
(1992 Repl. Vol.), 8 2-205 of the Commercial Law Article. That
statute provides:

"An offer by a nerchant to buy or sell goods

in a signed witing which by its ternms gives

assurance that it will be held open is not

revocabl e, for |ack of consideration, during
the tine stated or if no tinme is stated for a

8 Section 90 of the Restatenent (First) of Contracts (1932) explains
detrimental reliance as follows:

"A prom se which the prom sor should reasonably expect
to induce action or forbearance of a definite and
substantial character on the part of the pron see and
whi ch does induce such action or forbearance is binding
if injustice can be avoided only by enforcenent of the
prom se. ™

Section 90 (1) of the Restatement (Second) Contracts (1979) defines the
doctrine of detrinental reliance as foll ows:

"A prom se which the prom sor should reasonably expect
to induce action or forbearance on the part of the
prom see or a third person and which does induce such
action or forbearance is binding if injustice can be
avoi ded only by enforcenment of the prom se. The renedy
granted for breach may be limted as justice requires.”

19 See Bid Shopping and Peddling at 399-401; Firm Ofer Problem at 215
Cl osen & Wiland, at 604 n.133.
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reasonable time, but in no event may such
period of irrevocability exceed three nonths;
but any such term of assurance on a form
supplied by the offeree nust be separately
signed by the offeror.™

In this manner, subcontractor's bids, made in witing and
gi ving sone assurance of an intent that the offer be held open, can
be found to be irrevocabl e.

The Supreme Judicial Court of Massachusetts has suggested
three other traditional theories that m ght prove the existence of
a contractual relationship between a general contractor and a sub:
conditional Dbilateral contract analysis; unilateral contract
anal ysis; and unrevoked offer analysis. Loranger Constr. Corp. V.
E. F. Hauserman Co., 384 N E 2d 176, 376 Mass. 757 (1978). |If the
general contractor could prove that there was an exchange of
prom ses binding the parties to each other, and that exchange of
prom ses was nmade before bid opening, that would constitute a valid
bil ateral prom se conditional upon the general being awarded the
job. Loranger, 384 N E 2d at 180, 376 Mass. at 762. This directly
contrasts with Judge Hand's analysis in Janes Baird, that a
general's use of a sub-bid constitutes acceptance conditional upon
the award of the contract to the general. Janes Baird, 64 F.2d at
345- 46.

Alternatively, if the subcontractor intended its sub-bid as an

offer to a unilateral contract, use of the sub-bid in the general's
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bid constitutes part performance, which renders the initial offer
irrevocable under the Restatenent (Second) of Contracts § 45
(1979). Loranger, 384 N E 2d at 180, 376 Mass. at 762. Thi s
resurrects a second theory di smssed by Judge Learned Hand in Janes
Bai r d.

Finally, the Loranger court pointed out that a jury m ght
choose to disbelieve that a subcontractor had w thdrawn the w nning
bid, neaning that acceptance cane before wthdrawal, and a
traditional bilateral contract was forned. Loranger, 384 N E. 2d at
180, 376 Mass. at 762-63.2°

Anot her alternative solution to the construction bidding
problemis no | onger seriously considered—evitalizing the common
| aw seal . WIlliam Noel Keyes, Consideration Reconsidered—The
Problem of the Wthdrawn Bid, 10 Stan. L. Rev. 441, 470 (1958).
Because a seal ed option contract remains firmw thout consideration
this alternative was proposed as a solution to the construction
bi ddi ng probl em 2!

It is here that the state of the | aw rests.

20 For an excellent analysis of the Loranger case, see Closen & Wiland at
597- 603.

2L O course, general contractors could require their subcontractors to
provi de their bids under seal. The fact that they do not is testament to the
| ack of appeal this proposal holds.
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If PEI is able to prove by any of the theories described that
a contractual relationship existed, but Johnson failed to perform
its end of the bargain, then PEI wll recover the $32,000 in
damages caused by Johnson's breach of contract. Alternatively, if
PEI is unable to prove the existence of a contractual relationship,
t hen Johnson has no obligation to PEI. W wll test the facts of
the case against the theories described to determne if such a
relati onshi p exi sted.

The trial court held, and we agree, that Johnson's sub-bid was
an offer to contract and that it was sufficiently clear and
definite. W nust then determne if PEIl nmade a tinely and valid
acceptance of that offer and thus created a traditional bil ateral
contract, or in the absence of a valid acceptance, if PEl's
detrinmental reliance served to bind Johnson to its sub-bid. W
exam ne each of these alternatives, beginning wth traditiona

contract theory.#

22 Because they were not raised, either belowor in this Court, we need not
address the several nethods in which a court mght interpret a subcontractor's
bid as a firm and thus irrevocable, offer. Nevertheless, for the benefit of
bench and bar, we review those theories as applied to this case. First, PE
coul d have purchased an option, thus supplying consideration for naking the offer
irrevocable. This did not happen. Second, Johnson could have submitted its bid
as a sealed offer. M. Code (1995 Repl. Vol.), 8 5-102 of the Courts & Judici al
Proceedings Article. An offer under seal supplants the need for consideration
to nmake an offer firm This did not occur in the instant case. The third nethod
of Johnson's offer becomng irrevocable is by operation of Mil. Code (1992 Repl.
Vol .), § 2-205 of the Comrercial Law Article. W note that Johnson's sub-bid was
made in the formof a signed witing, but without further evidence we are unable
to determne if the offer "by its terms gives assurance that it will be held
open” and if the sub-bid is for "goods" as that termis defined by Ml. Code (1994
Repl. Vol.), § 2-105 (1) of the Commrercial Law Article and by decisions of this
Court, including Anthony Pools v. Sheehan, 295 Md. 285, 455 A 2d 434 (1983) and
Burton v. Artery Co., 279 M. 94, 367 A 2d 935 (1977).
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A TRADI TI ONAL BI LATERAL CONTRACT.

The trial judge found that there was not a traditional
contract binding Johnson to PEI. A review of the record and the
trial judge's findings nmake it clear that this was a close
gquestion. On appeal however, our job is to assure that the trial
judge's findings were not clearly erroneous. Maryland Rule 8-131
(c). This is an easier task.

The trial judge rejected PElI's claimof bilateral contract for
two separate reasons: 1) that there was no neeting of the m nds;
and 2) that the offer was withdrawn prior to acceptance. Both need
not be proper bases for decision; if either of these two theories
is not clearly erroneous, we nust affirm

There is substantial evidence in the record to support the
judge's conclusion that there was no neeting of the mnds. PEl's
letter of August 26, to all potential nechanical subcontractors,
reproduced supra, indicates, as the trial judge found, that PEl and
Johnson "did not have a definite, certain neeting of the m nds on
a certain price for a certain quantity of goods . . . ." Because
this reason is itself sufficient to sustain the trial judge's
finding that no contract was fornmed, we affirm

Alternatively, we hold, that the evidence permtted the trial
judge to find that Johnson revoked its offer prior to PElI's final

acceptance. W review the relevant chronol ogy. Johnson nmade its
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offer, in the formof a sub-bid, on August 5. On Septenber 1, PE
accepted. Johnson withdrewits offer by letter dated Septenber 2.
On Septenber 28, NIH awarded the contract to PEl. Thus, PEl's
apparent acceptance cane one day prior to Johnson's w thdrawal .
The trial court found, however, "that before there was ever a
final agreement reached with the contract awarding authorities,
that Johnson made it clear to [PEI] that they were not going to
continue to rely on their earlier submtted bid." Inplicit in this
finding is the judge's understanding of the contract. Johnson's
sub-bid constituted an offer of a contingent contract. PEI
accepted that offer subject to the condition precedent of PEl's
receipt of the award of the contract from N H. Prior to the
occurrence of the condition precedent, Johnson was free to
wi t hdr aw. See 2 WIlliston on Contracts 8§ 6:14 (4th ed.). On
Sept ember 2, Johnson exercised that right to revoke.?® The tria
judge's finding that w thdrawal proceeded valid final acceptance is
t herefore | ogical and supported by substantial evidence in the

record. It was not clearly erroneous, so we shall affirm

2 W have al so considered the possibility that Johnson's offer was not to
enter into a contingent contract. This is unlikely because there is no incentive
for a general contractor to accept a non-contingent contract prior to contract
award but it would bind the general to purchase the subcontractor's services even
if the general did not receive the award. Mreover, PEI's Septenber 1 letter
clearly "accepted"” Johnson's offer subject to the award fromNH [If Johnson's
bid was for a non-contingent contract, PEI's response substantially varied the
of fer and was therefore a counter-offer, not an acceptance. Post v. Gllespie
219 md. 378, 385-86, 149 A 2d 391, 395-96 (1959); 2 WIliston on Contracts § 6:13
(4th ed.)
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B. DETRI MENTAL RELI ANCE

PEI's alternative theory of the case is that PEl's detrinenta
reliance binds Johnson to its bid. W are asked, as a threshold
question, if detrinental reliance applies to the setting of
construction bidding. Nothing in our previous cases suggests that
the doctrine was intended to be |limted to a specific factua
setting. The benefits of binding subcontractors outweigh the
possi bl e detrinents of the doctrine.?

This Court has deci ded cases based on detrinental reliance as
early as 1854, 25 and the general contours of the doctrine are well
understood by Maryland courts. The historical devel opnent of
prom ssory estoppel, or detrinental reliance, in Maryland has
mrrored the devel opnent nationw de. It was originally a smal
exception to the general consideration requirenent, and found in
"cases dealing with such narrow probl ens as gratuitous agencies and
bai | ments, waivers, and prom ses of marriage settlenent.” Jay M
Fei nman, Prom ssory Estoppel and Judicial Mthod, 97 Harv. L. REV.
678, 680 (1984). The early Maryland cases applying "promssory
estoppel” or detrinental reliance primarily involve charitable

pl edges.

24 General contractors, however, should not assune that we will also adopt
t he hol di ngs of our sister courts who have refused to find general contractors
bound to their subcontractors. See, e.g., N Lotterio & Co. v. d assman Constr.
Co., 319 F.2d 736 (D.C. Cir. 1963).

% @ttings v. Mayhew, 6 Mi. 113 (1854).
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The leading case is Maryland Nat'l Bank v. United Jew sh
Appeal Fed'n of Geater Washington, 286 M. 274, 407 A 2d 1130
(1979), where this Court's opinion was authored by the | ate Judge
Charles E. Oth, Jr. In that case, a decedent, MIton Polinger,
had pl edged $200,000 to the United Jewi sh Appeal ["UJA']. The UJA
sued Polinger's estate in an attenpt to collect the noney prom sed
them Judge Oth reviewed four prior decisions of this Court? and
determned that Restatenent (First) of Contracts 8§ 90 (1932)
applied. Id. at 281, 407 A 2d at 1134. Because the Court found
that the UJA had not acted in a "definite or substantial" manner in
reliance on the contribution, no contract was found to have been
created. 1d. at 289-90, 407 A 2d at 1138-39.

Detrimental reliance doctrine has had a slow evolution from
its origins in disputes over charitable pledges, and there remains
sone uncertainty about its exact dinensions.? Two cases fromthe
Court of Special Appeals denponstrate that confusion.

The first, Snyder v. Snyder, 79 M. App. 448, 558 A 2d 412
(1989), arose in the context of a suit to enforce an antenupti al

agreement. To avoid the statute of frauds, refuge was sought in

26 The cases reviewed were Gttings v. Mayhew, 6 MI. 113 (1854); Erdman v.
Trustees Eutaw M P. Ch., 129 Md. 595, 99 A 793 (1917); Sterling v. Cushwa &
Sons, 170 Md. 226, 183 A 593 (1936); and Anerican University v. Collings, 190
Ml. 688, 59 A 2d 333 (1948).

27 Ot her cases nerely acknow edged the existence of a doctrine of
"prom ssory estoppel,” but did not comment on the standards for the application
of this doctrine. See, e.g., Chesapeake Supply & Equip. Co. v. Manitowoc Eng'g
Corp., 232 MI. 555, 566, 194 A 2d 624, 630 (1963).
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the doctrine of "prom ssory estoppel."?8 The court held that
"prom ssory estoppel” requires a finding of fraudul ent conduct on
the part of the promsor. See also Friedman & Fuller .
Funkhouser, 107 Md. App. 91, 666 A 2d 1298 (1995).

The second, Kiley v. First Nat'l Bank, 102 M. App. 317, 649
A.2d 1145 (1994), the court stated that "[i]t is unclear whether

Maryl and continues to adhere to the nore stringent fornulation of

% Section 139 of the Restatenent (Second) of Contracts (1979) provides that
detrinental reliance can renove a case fromthe statute of frauds:

"Enforcenment by Virtue of Action in Reliance

(1) A promse which the prom sor should reasonably
expect to induce action or forbearance on the part of
the promi see or a third person and whi ch does induce the
action or forbearance is enforceabl e notw thstanding the
Statute of Frauds if injustice can be avoided only by
enforcenment of the promise. The renmedy granted for
breach is to be linmted as justice requires.

(2) I'n determ ni ng whet her injustice can be avoi ded only
by enforcenent of the prom se, the follow ng
ci rcunst ances are significant:

(a) the availability and adequacy of ot her
renedies, particularly cancellation and
restitution;

(b) the definite and substantial character
of the action or forbearance in relation to
t he renedy sought;

(c) the extent to which the action or
f orbearance corroborates evidence of the
maki ng and terns of the promse, or the
maki ng and terns are otherw se established
by cl ear and convi nci ng evi dence;

(d) the reasonabl eness of the action or
f or bear ance;

(e) the extent to which the action or
forbearance was foreseeabl e by t he
prom sor."
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prom ssory estoppel, as set forth in the original Restatenent of
Contracts, or now follows the nore flexible view found in the
Rest at ement (Second) Contracts.” |d. at 336, 649 A 2d at 1154.
To resolve these confusions we now clarify that Mryl and
courts are to apply the test of the Restatenent (Second) of

Contracts 8 90 (1) (1979), which we have recast as a four-part

test:
1. a clear and definite prom se;
2. where the prom sor has a reasonable expectation
that the offer will induce action or forbearance on

the part of the prom see;

3. whi ch does induce actual and reasonable action or
f or bearance by the prom see; and

4. causes a detrinment which can only be avoi ded by the
enf orcenent of the prom se. ?°

2 This conports with the formulation given by the United States District
Court for the District of Maryland in Union Trust Co. of Mi. v. Charter Medical
Corp., 663 F. Supp. 175, 178 n.4 (D.Md. 1986) aff'd w o opinion, 823 F.2d 548
(4th Cr. 1987).

W have adopted | anguage of the Restatenent (Second) of Contracts (1979)
because we believe each of the three changes made to the previous fornulation
were for the better. As discussed earlier, the first change was to delete the
requi renment that the action of the offeree be "definite and substantial."
Al t hough Judge Hol l ander, witing in Kiley v. First Nat'l Bank, 102 Mi. App. 317,
336, 649 A 2d 1145, 1154 (1994) apparently presunmed this to be a major change
fromthe "stringent"” first restatement to the "nore flexible" second restatenent,
we perceive the | anguage to have al ways been redundant. |If the reliance is not
"substantial and definite"” justice will not conpel enforcenent.

The decisions in Snyder v. Snyder, 79 M. App. 448, 558 A 2d 412 (1989) and
Friedman & Fuller v. Funkhouser, 107 M. App. 91, 666 A 2d 1298 (1995) to the
extent that they required a showing of fraud on the part of the offeree are
t her ef ore di sapproved.
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In a construction bidding case, where the general contractor
seeks to bind the subcontractor to the sub-bid offered, the general
must first prove that the subcontractor's sub-bid constituted an
offer to performa job at a given price. W do not express a
j udgnent about how precise a bid nust be to constitute an offer, or
to what degree a general contractor may request to change the
of fered scope before an acceptance becones a counter-offer. That
fact-specific judgnent is best reached on a case-by-case basis. In
the instant case, the trial judge found that the sub-bid was
sufficiently clear and definite to constitute an offer, and his
finding was not clearly erroneous.

Second, the general nust prove that the subcontractor
reasonabl y expected that the general contractor would rely upon the
of fer. The subcontractor's expectation that the general contractor
will rely upon the sub-bid may dissipate through tine.?3°

In this case, the trial <court <correctly inquired into
Johnson's belief that the bid remai ned open, and that consequently
PEI was not relying on the Johnson bid. The judge found that due
to the tinme |apse between bid opening and award, "it would be
unreasonable for offers to continue.”" This is supported by the
substantial evidence. Janes Kick testified that although he knew

of his bid mstake, he did not bother to notify PEl because J.J.

%0 W expect that evidence of "course of dealing" and "usage of the trade,"
see Restatenment (Second) of Contracts 88 219-223 (1979), will provide strong
i ndi cies of the reasonabl eness of a subcontractor's expectations.



-28-
Kirlin, Inc., and not PElI, was the apparent |ow bidder. The trial
court's finding that Johnson's reasonable expectation had
dissipated in the span of a nonth is not clearly erroneous.

As to the third element, a general contractor nust prove that
he actually and reasonably relied on the subcontractor's sub-bid.
We decline to provide a checklist of potential nethods of proving
this reliance, but we will nake several observations. First, a
show ng by the subcontractor, that the general contractor engaged
in "bid shopping,” or actively encouraged "bid chopping,” or "bid
peddl ing"” is strong evidence that the general did not rely on the
sub-bid. Second, pronpt notice by the general contractor to the
subcontractor that the general intends to use the sub on the job,
is weighty evidence that the general did rely on the bid.3 Third,
if a sub-bid is so |lowthat a reasonably prudent general contractor
would not rely upon it, the trier of fact may infer that the
general contractor did not in fact rely upon the erroneous bid.

In this case, the trial judge did not make a specific finding
that PEI failed to prove its reasonable reliance upon Johnson's
sub-bid. W nust assume, however, that it was his concl usion based
on his statenent that "the parties did not have a definite, certain
meeting of the mnds on a certain price for a certain quantity of

goods and wanted to renegotiate . . . ." The August 26, 1993, fax

31 Pronpt notice and acceptance al so significantly dispels the possibility
of bid shopping, bid chopping, and bid peddling.
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fromPEl to all prospective nechani cal subcontractors, is evidence
supporting this conclusion. Al though the finding that PEl did not
rely on Johnson's bid was indisputably a close call, it was not
clearly erroneous.

Finally, as to the fourth prima facie elenent, the tria
court, and not a jury, nust determne that binding the
subcontractor is necessary to prevent injustice. This elenent is
to be enforced as required by common | aw equity courts—the general
contractor nust have "clean hands.” This requirenent includes, as
did the previous elenent, that the general did not engage in bid
shoppi ng, chopping or peddling, but also requires the further
determ nation that justice conpels the result. The fourth factor
was not specifically nentioned by the trial judge, but we may infer
that he did not find this case to nerit an equitable renedy.

Because there was sufficient evidence in the record to support
the trial judge's conclusion that PElI had not proven its case for
detrinmental reliance, we nust, and hereby do, affirm the tria

court's ruling.

\Y
I n conclusion, we enphasize that there are different ways to
prove that a contractual relationship exists between a genera
contractor and its subcontractors. Traditional bilateral contract

theory is one. Detrinmental reliance can be another. However,
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under the evidence in this case, the trial judge was not clearly
erroneous in deciding that recovery by the general contractor was

not justified under either theory.

JUDGVENT AFFI RMED, W TH COSTS.




