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Al varo Leonardo Garay Paz, the appellant, was charged with
attenpted first-degree rape, kidnapping, second degree assault,
and false inprisonnent. Prior to trial, he filed a notion to
suppress a statenent he had nade to the police. The notion was
heard by the Honorable Louise G Scrivener. Judge Scrivener
denied the notion. Appellant was convicted at a bench trial in
the Grcuit Court for Montgonery County (Hon. M chael D. Mson).
of all four charges. Judge Mason sentenced appellant to a term
of fifteen years incarceration for the attenpted rape conviction,
with all but four years suspended, and to a termof fifteen years
incarceration with all but four years suspended for the
ki dnappi ng convi ction. For sentencing purposes, the assault
conviction was nerged into the attenpted rape conviction and the
fal se inprisonment conviction was nerged into the ki dnappi ng
conviction. Appellant presents three questions on appeal:

|. Was the evidence insufficient to sustain
his convictions for attenpted first-
degree rape, kidnapping and false
i npri sonment ?

1. Did Judge Scrivener err in denying his
nmotion to suppress his statenent to the
police?

I11. Did the trial court err by failing to
mer ge his kidnapping conviction into his
conviction for attenpted first-degree
rape?

We hold that the evidence was sufficient to sustain

appel lant’s convictions for attenpted first degree rape and fal se

i nprisonnment. The evidence was insufficient to sustain the



ki dnappi ng conviction. W further hold that Judge Scrivener did
not err in denying appellant’s notion to suppress.
FACTS

During the early norning hours of Decenber 8, 1996, Oficers
Kyl e Cochran and John Marr of the Montgonmery County Police
Depart ment were conducting a surveillance operation in a parking
ot at the intersection of Piney Branch Road and Fl ower Avenue in
Silver Spring. The officers were in plain clothes and were in an
unmar ked police car. They were assigned to that |ocation because
of an increase in street robberies there.

At approximately 1:40 a.m, Oficer Cochran saw a woman
approach a group of telephones “in a kind of courtyard area at a
strip mall.” The tel ephones were approximtely 120 to 130 feet
fromthe officers’ location, on the other side of Flower Avenue.
O ficer Cochran al so saw appel | ant standi ng near the tel ephones
and | ooking at the woman. Appellant watched the woman whil e she
was tal king on the tel ephone.

The woman hung up the phone and began to wal k toward the
officers’ |ocation. Appellant approached the woman and spoke to
her. The woman shook her head. She crossed Piney Branch Road,
wal king toward the officers. As she got nearer to the officers,

t hey coul d hear her say “no” and could see her shake her head.
As the woman got nearer to the officers, they heard her say, “no,

no.” She continued to shake her head. The woman and appel | ant



passed the officers’ vehicle, but on the opposite side of Flower
Avenue. \Wen appellant and the woman were between ten and
fifteen feet past the officers’ car, appellant grabbed the wonman
around the neck and began to drag her across Fl ower Avenue.
When he did so, she screaned, “no” and “hel p” and “stop” over and
over again. He dragged her between twenty and twenty-five feet,
into “a dark kind of alley like area.” According to Oficer
Cochran, “there was a fence and the |lighting was nuch | ower
there.” During the incident, appellant did not attenpt to take
the victims purse, her jacket, or anything else from her.

The officers “junped out of the car to approach themto
prevent ... what was happening fromgoing on any further.”
They approached appell ant and the woman. When O ficer Cochran
got closer to appellant, he saw that appellant was hol ding a

small knife to the woman’s neck and face. According to Oficer

Cochran, the woman was “very upset, al nost hysterical. . . . She
was crying uncontrollably.” Oficer Marr testified that she was
“extrenely hysterical, crying, screamng.” She was trying to get

away from appellant but was not able to do so. The officers
identified thensel ves as Montgonery County police officers and
arrested appellant. Wen Oficer Cochran arrested appellant, the
of ficer snmelled al cohol on him

After his arrest, appellant was taken to the Silver Spring
District Police Station. He was interviewed in the processing
roomat the station. Oficer Cochran sat three or four feet away
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from appell ant, across a table fromhim The officer did not
snmel |l any al cohol on himat that tine.

O ficer Cochran filled out the top of the Montgonery County
Police Advice of Rights form The officer asked appel |l ant

whet her he had been drinking. Appellant replied, “yes, a few
drinks.” Appellant, however, had not stunbled or fallen while he
was being transported to the police station, and he was able to
nmove around w thout any problens. He was able to wal k a straight
line and was able to sit down w thout any problem He spoke
clearly, without slurring. Appellant told the officer that he
spoke Spanish. The officer reported, however, that appellant
“gave no indication that [appellant] didn’t understand what [he]
was saying to himin English.” Although appellant spoke with a
Spani sh accent, O ficer Cochran had no probl em understandi ng
appellant’s English. The officer then read appellant his Mranda
rights.! Appellant then nade a statenent to Officer Cochran.
O ficer Cochran wote the statenent in appellant’s words, and
appel lant signed it. The statenent was:
| just left the club and saw a girl that

| thought | knew wal ki ng al one on Pi ney

Branch Road. Wen | saw her, | thought that

we woul d fool around and maybe even have sex.

| went to talk to her and she said | eave ne

al one. Shut up. Then she started to run away

fromnme and | ran after her. | tried to grab

her from behind and did not realize that |
had nmy knife in ny hand at her neck. |

!See Mranda v. Arizona, 384 U S. 436 (1966).
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remenber her screami ng no and hel p.

Nei t her appellant nor the victimtestified at trial.

DI SCUSSI ON
l.

Appellant’s first contention is that the evidence is
insufficient to sustain his convictions for attenpted first-
degree rape, kidnapping, and false inprisonnent.

The standard of our review of the sufficiency of the
evidence to support a crimnal conviction is “‘whether, after
view ng the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt.’"
Wggins v. State, 324 Ml. 551, 567 (citing Jackson v. Virginia,
443 U.S. 307, 319 (1979)), cert. denied, 503 U S. 1007 (1992).
Under Maryland Rule 8-131(c), we defer to the factual findings of
the trial judge in a non-jury trial, unless clearly erroneous,
and give due regard to the opportunity of the trial judge to
observe the denmeanor of the witnesses and to assess their
credibility. State v. Albrecht, 336 Ml., 475, 478 (1994),;

W ggi ns, 324 Md. at 567.
A Attenpted First Degree Rape:
Appel  ant sets out two reasons for his contention that the

evidence is insufficient to sustain his conviction for attenpted
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first degree rape. First, he points out that his statenent said
only that he thought the victi mwas soneone that he knew and t hat
he “thought we woul d fool around and maybe even have sex.”
Appel I ant contends that there was no indication in the statenent
t hat appellant intended to have non-consensual forcible sexual

i ntercourse. Second, appellant contends that there was

i nsufficient corroborative evidence of the attenpted rape. W

di sagree with both argunents.

In order to prove attenpted rape, the State nust establish
both an existing intent to conmt the substantive crinme and
conduct beyond nere preparation in furtherance of that intent.
Lane v. State, 348 Md. 272, 294 (1997).

In the present case, Oficers Cochran and Marr testified
t hat the wonman shook her head and said “no” to appellant. The
officers testified that appellant grabbed the wonman around the
neck and dragged her into an alley holding a knife to her neck
and face. The officers testified that she tried to get away from
appel  ant but was unable to do so. Under the circunstances,
there was anpl e evidence to support the trial court’s concl usion
that appellant’s intent to have sex with the victimwas in no way
dependent upon her consent.

Furthernore, we believe that the trial court correctly
concl uded that “have sex” generally connotes sexual intercourse,

and that there was sufficient evidence for himto concl ude beyond



a reasonabl e doubt that appellant’s intention was to have
forcible sexual intercourse with the victim

There was al so anpl e corroboration of appellant’s statenent
that he intended to have sex with the victim

[1]t is, of course, well settled that an
extrajudicial confession of guilt by a person
accused of crine, unsupported by other
evidence, is not sufficient to warrant a
convi ction.

Wods v. State, 315 MJ. 591, 615 (1989) (quoting Bradbury v.
State, 233 Md. 421, 424 (1964)). As the Court of Appeals
expl ai ned i n Wods,

t he extrajudicial confession nust be
supported by evidence, independent of the
confession, which relates to and tends to
establish the corpus delicti, i.e., the facts
that are necessary to show that a crinme has
been comm tt ed.

315 Md. at 616-17. Neverthel ess,
it 1s not necessary that the evidence
i ndependent of the confession be full and
conplete or that it establish the truth of

the corpus delicti beyond a reasonabl e doubt
or by a preponderance of proof.

315 Md. at 616 (quoting Cooper v. State, 220 M. 183, 190
(1959)). The supporting evidence “may be small in anmount and is
sufficient to establish the corpus delicti

if when considered in connection with the

confession or adm ssion, it satisfies the

trier of fact beyond a reasonabl e doubt that

the of fense charged was commtted and that

the accused commtted it.”

315 Md. at 616 (quoting Bradbury v. State, 233 M. at 424-25).
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The testinmony of the officers corroborated appellant’s
statenent that he saw the victim that he spoke to her, that she
rebuffed him and that she tried to get away.

As noted above, the testinony of the officers anply
establ i shed that appellant was forcibly dragging the victiminto
an alley. In addition, Oficer Cochran testified that appellant
did not attenpt to take the victims purse, her jacket, or
anything else fromher, which indicated that his purpose was not
robbery. The officers’ testinony al so corroborated appellant’s
adm ssion that he had a knife. This evidence was sufficient
corroboration of appellant’s statenent to satisfy the trier of
fact beyond a reasonabl e doubt that appellant intended forcibly
to rape the victimand that he grabbed her and dragged her into
the alley as part of his intent.

Accordingly, appellant’s statenent was sufficiently
corroborated to render the evidence sufficient to support his
conviction for attenpted first-degree rape.

C. Kidnapping and fal se inprisonment:

Comon | aw fal se inprisonnent is the unlawful detention of a
person against his wll. Mdgett v. State, 216 Ml. 26, 38-39
(1958). Kidnapping adds the requirenent of “carrying the victim
to sone other place.” Johnson v. State, 292 M. 405, 432 (1982).
Fal se inprisonnment is a |esser included offense of kidnapping.

Tate v. State, 32 M. App. 613, 615, cert. denied, 278 Ml. 723,



736 (1976). If kidnapping is proved, false inprisonnent is also
proved.

Appel l ant urges that this court adopt the reasoning of the
New York Court of Appeals in People v. Levy, 15 N Y.2d 159, 256
N.Y.S. 2d 793, 204 N E. 2d 842, cert. denied, 381 U S. 938 (1965),
and hold that the kidnapping and detention of the victimwere
incidental to the attenpted rape of the victimand did not
constitute separate offenses.

Subsequent to the filing of appellant’s brief (and that of
appel l ee), our Court of Appeals filed its decision in State v.
Stouffer, 352 Md. 97 (1998). There, Judge Alan M W/ ner,
speaking for the Court of Appeals, noted that although the record
did not precisely show where the victimwas taken, a fair
i nference could be drawn that the distance of asportation “was a
consi derabl e one” and “not a situation where the victimwas
dragged a short distance into a nearby alley or building.” The
Court considered at | ength whether the Maryl and ki dnappi ng
statute should be applied to situations in which the ki dnapping
was incidental to another crime. The Court reviewed comrentary
and cases fromother jurisdictions which had dealt wth the
i ssue. The Court concl uded:

We align ourselves with the majority
approach that exam nes the circunstances of
each case and determ nes fromthem whet her
t he kidnapping - the intentional asportation

- was nerely incidental to the comm ssion of
anot her offense. W do not adopt, however,
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any specific formulation of standards for
maki ng that determ nation, but rather focus
on those factors that seemto be central to
nmost of the articul ated gui deli nes,
principally: How far, and where, was the
victimtaken? How long was the victim
detained in relation to what was necessary to
conplete the crine? WAas the novenent either
i nherent as an elenent, or, as a practical
matter, necessary to the comm ssion, of the
other crime? Did it have sone independent
purpose? Did the asportation subject the
victimto any additional significant danger?

352 Md. at 113.
Those factors were the subject of careful analysis in

MGier v. State, = M. App. ___ (No. 813, Septenber Term

1998, filed April _ , 1999). There, Judge Janmes S. Getty
revi ewed ot her cases in which kidnapping convictions were upheld
and noted certain factual distinctions, i.e., in MGier the
asportation of one victimwas limted to renoval froma first
floor hallway to the third step |leading to the basenent and
dragging the other victimseven steps to a | anding on a stairway.
Reversing the kidnappi ng conviction, Judge Getty wote for the
Court:

The carrying or concealing was clearly

incidental to the rapes. The record is

devoid of any evidence of an intent to

ki dnap, which the statute requires. The

si ngul ar purpose was to rape, which occurred,

and for which appell ant has been sentenced.

Article 27, sec. 337 is a substantive

crimnal statute designed to punish severely
t hose who forcibly deprive others of their

liberty. It is not a "catch all" or "add on"
to be used for punishment of other crimnal
acts.
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MGier, slip op. at 16.

In the present case, there are factors that favor
considering the kidnapping only as incidental to the attenpted
rape rather than as a separate and distinct crinme. The victim
was not taken far and, because the crinme was interrupted, she was
not detained Iong. Further, although asportation is not a
necessary incident to a rape, in the present case, the apparent
reason for taking the victiminto the alley was to permt
appellant to commt the rape in a nore private place.

Accordi ngly, the evidence was insufficient to sustain
appellant’s conviction for the crine of kidnapping. The evidence
was, however, sufficient to convict for false inprisonnent as
well as for attenpted first-degree rape.

.

Appel l ant’ s second contention is that Judge Scrivener erred
when she denied his notion to suppress the statenent he nmade to
O ficer Cochran at the police station

At the hearing on the notion to suppress, Oficer Cochran
testified about the events that led up to appellant’s arrest.?
The officer testified that appellant was arrested at

approximately 1:40 a.m and was taken to the Silver Spring

2The testinobny at the notion to suppress was substantially
simlar to that presented at trial. Because appellant’s contention
i s based solely on the events that transpired after his arrest, we
shall not repeat here the testinony regarding the events | eading up
to appellant’s arrest.
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District Police Station. Appellant was seated at one of the
processing tables. Oficer Cochran stated that appellant spoke
English well enough for hinself and O ficer Marr “to understand
himw thout any difficulty.” Oficer Cochran testified that he
read appellant Montgonmery County PD-50 Form which is the Advice
of Rights form?® The officer stated that he asked appellant his
name and date of birth, and appellant answered the questions.
The officer asked appellant if he had had anything to drink.
According to Oficer Cochran, appellant told himthat he had had
a fewdrinks. Oficer Cochran testified that he read each phrase
fromthe formverbati mand that he put an “x” after each phrase
to verify that appellant acknowl edged that he understood the
phrase. Oficer Cochran further testified that after reading
appel lant his rights, he asked the appell ant whet her he
under st ood what had been read to him According to the officer,
appel  ant answered “yes” in English.

O ficer Cochran testified that he then asked appel | ant

whet her he wanted to talk to him According to O ficer Cochran,

3 According to the transcript, Oficer Cochran referred to the
formas Montgonmery County PD-54 Form Apparently, he was referring
to the MCP-50, which is the Mntgonery County Police Advice of

Rights Form In fact, the transcript subsequently refers to the
formas the MCP-50. This formwas also admtted into evidence as
Exhibit 3 at appellant’s trial. The formlists the four phrases

which are given in conpliance with the United States Suprene
Court’s decision in Mranda v. Arizona, 384 U S. 436 (1966): 1. You
have the right now and at any tine to remain silent; 2. Anything
you say may be used agai nst you; 3. You have the right to a | awer
before and during any questioning; 4. |If you cannot afford a
| awyer, one will be appointed for you.
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appel | ant answered, “Sure.” The advice of rights form was
admtted into evidence as Exhibit 3.

O ficer Cochran further testified that appellant appeared to
be sober. The officer stated that appellant’s speech was not
slurred and that the snell of al cohol was not as strong as it had
been when appellant was arrested. According to Oficer Cochran,
appel l ant signed the formand had no troubl e doing so.

On cross-examnation, O ficer Cochran testified that the
woman who appel |l ant had accosted al so cane to the station and
made a statement. O ficer Marr interviewed the woman at the
police station. She made a statement at 2:55 a.m Appellant’s
statenment was made at 4:30 a.m

Appel lant testified at the notion hearing, through an
interpreter. According to appellant, after he was arrested, he
was taken to the police station. An officer asked himto give
his version of what had occurred. According to appellant, the
officer did not wite down what he told him Appellant conceded
that he signed a paper on which the officer had witten, but
testified that the officer did not tell himthat he was not
required to answer questions, that he could have a | awyer present
during the questioning, or that anything he said could be used
against him Appellant testified that the officer did not ask
hi m whet her he wanted a | awyer. According to appell ant, he
signed the formpresented by the officer after the officer
guesti oned hi m about what had happened that evening.
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Oficer Marr testified as a rebuttal wtness that Oficer
Cochran advi sed appellant of his rights and that appellant signed
the Advice of Rights formbefore he nade the statenent. He
corroborated O ficer Cochran’s testinony that appellant was sober
and that appellant spoke English. O ficer Marr stated that he
interviewed the victimbefore Oficer Cochran intervi ened
appel lant. He expl ai ned that appellant had been in a hol ding
cell at the police station until the officers had conpleted the
paperwork and were ready to interview him He stated that the
officers did not interview appellant until approximtely 4:20
a. m

The Court denied appellant’s notion to suppress his
statenent. She specifically found fromthe evidence that
appel  ant was advised of his rights prior to his giving his
statenent. Appellant contends that the trial court should have
granted his notion to suppress. He notes that there was a three-
hour gap between his arrest and the tinme that he signed the
witten wai ver, apparently contending that the delay supports
appel lant’ s testinony that appellant made a statenment prior to
bei ng gi ven M randa war ni ngs.

In reviewing the denial of a notion to suppress, we consider
only the record of the hearing on the notion to suppress, not

that of the trial itself. Trusty v. State, 308 M. 658 (1987);

Ai ken v. State, 101 M. App. 557 (1994), cert. denied, 337 Ml. 89
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(1995). We review the evidence in the light nost favorable to
the prevailing party. MMIllian v. State, 325 Md. 272 (1992);
Riddick v. State, 319 Md. 180 (1990). Wiile we accept the
findings of disputed fact unless clearly erroneous, after having
given due regard to the lower court's opportunity to assess the
credibility of wtnesses, we nmake our own constitutional
appraisal as to the effect of those facts. MMIlian v. State,
supra; Riddick v. State, supra.

In a crimnal cause, when the prosecution introduces an
extrajudicial confession or adm ssion given by the defendant to
the authorities, the basic rule is that it must, upon proper
chal | enge, establish by a preponderance of the evidence (1) that
t he statenment was obtained in conformance wth the dictates of
Mranda v. Arizona, supra, and (2) that the statenment was given
voluntarily. See Lodowski v. State, 307 Md. 233, 250 (1986).
Appel lant’ s contention here is solely that he was not given his
M randa warnings prior to making his statenent.

At the notions hearing, Oficers Cochran and Marr testified
that O ficer Cochran read appellant his M randa warni ngs before
appel lant nmade a statenent. O ficer Marr expl ained the three-
hour tinme span between appellant’s arrest and his giving of the
statenent as the tine necessary for interview ng the victimand
conpleting the required paperwork. Judge Scrivener clearly

believed the officers’ testinony rather than appellant's, and she
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was entitled to do so. She did not err in suppressing
appel lant’s notion to suppress.
.

At the sentencing hearing, the trial court addressed the

i ssue of nmerger as follows:
| do agree with [defense counsel] that under
the facts and circunstances of this
particul ar case for sentencing purposes, that
t he ki dnapping should nmerge into the first
degree —|1 amsorry, the attenpted first
degree rape. It was part and parcel of what
contributes to the first degree rape.

The trial court nonethel ess sentenced appellant to a
concurrent fifteen year termof incarceration for the attenpted
rape conviction and a concurrent fifteen year term of
i ncarceration for the kidnapping conviction, suspending all but
four years of each term#* Appellant contends that under the rule
of lenity, his conviction for kidnapping should nmerge into his
conviction for attenpted first degree rape. G ven our reversa
of the kidnapping conviction, this issue is noot. On remand, the
trial court needs to address sentencing for the fal se
I npri sonment .

CONVI CTI ON FOR KI DNAPPI NG REVERSED,;

JUDGVENTS AFFI RVED IN ALL OTHER
RESPECTS. CASE REMANDED FOR

“The trial court nerged the assault conviction, for sentencing
purposes, into the attenpted rape conviction and nerged the
conviction for false inprisonnent, for sentencing purposes, into
t he ki dnappi ng convi cti on.
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FURTHER PROCEEDI NGS | N ACCORDANCE
WTH TH'S OPINION. COSTS TO BE
PAI D TWO- THI RDS BY APPELLANT AND
ONE- TH RD BY MONTGOVERY COUNTY.
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