HEADNOTE: People’s v. Prosser, No. 603, Septenber Term 1997

ZONI NG - -

In Baltinore County, when a petition for reclassification
supported by a docunented site plan is tinely filed with the
Board of Appeals, and there has been no final decision by
the Board prior to action by the County Council as part of a
conpr ehensi ve zoning map process, the Council’s action does
not supersede the action of the Board granting the petition
unl ess the Council changes the existing zoning
classification or otherwi se expressly indicates a

di sagreenent wth the proposed conditional rezoning.

LAW OF THE CASE - -

When an adm ni strative decision is reviewed by a circuit
court, remanded to the agency, and reviewed by the circuit
court a second tinme, follow ng which an appeal is noted to
the Court of Special Appeals, the Court of Special Appeals
is not precluded fromreviewing all actions taken by the
agency and circuit court.

ADM NI STRATI VE LAW - -
An agency may base its decision on a review of the record

when an assessnent of credibility of witnesses is not
required.
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This appeal is froma judgnent of the Crcuit Court for
Baltimore County affirm ng a decision by the County Board of
Appeal s (Board) in Septenber, 1996 reclassifying, through the
grant of a pieceneal application, certain property (the Property)
fromresidential office/comercial rural (RO/CR) and rura
residential (R C5) to light manufacturing (ML.). People’'s
Counsel for Baltinmore County,! @en Arm Comunity Associ ation
and T. Mchael Reier, its president, appellants, inquire whether
t he subsequent countyw de conprehensive rezoning by the County
Council later in 1996, which retained the RO/C R and RC5
classifications, superseded the Board's action. Appellants also
inquire (1) whether the | ack of planned water and sewer to the
area in question requires reversal, (2) whether the Board’' s
decision is unlawful because it violated its own rules, and (3)
whet her the evidence is legally sufficient to sustain the finding
of m stake and the finding that the reclassification to ML. was
warranted. Appellee, The Prosser Conpany, Inc., inquires whether
appel lants, by virtue of the |law of the case doctrine, are
precluded fromraising the issue relating to the |ack of planned
wat er and sewer and the issue relating to the |egal sufficiency
of the evidence to sustain the finding of mstake. W answer

appellee’s inquiry in the negative, reach all of appellant’s

'Peopl e’s Counsel is a party in interest. See Baltinore
County Charter, 8 524.1; People’s Counsel v. Mryland Marine Mg.
Co., 316 M. 493, 496-97 (1989).
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i ssues, and answer the first two in the negative and the | ast one
in the affirmative.
Facts

The Property in question consists of 5.2 acres and is
| ocated at the northeast corner of den Arm Road and Long G een
Pike in Baltinmore County. It was owned by G umran Cor poration
for several years. The Property, |ocated adjacent to G umman’s
manufacturing facility, had three houses on it which were | eased
by Grumman Corporation at various tinmes. On July 15, 1992,
appel l ee acquired the property and | ater razed the houses. There
are businesses |ocated on the west side of Long Green Pike and on
A en Arm Road, including appellee’ s existing facility |ocated on
the northwest corner of the two intersecting roads. The uses are
residential and agricultural on the southeast side of the
i ntersection.

The County Council engages in a countyw de conprehensive
zoning map process every four years. See Baltinore County Code 8
26-123. As a result of the adoption of the 1992 conprehensive
rezoning, 1.9 acres of the Property were zoned RO /C. R and 3.3
acres were zoned R C. 5. The C R designation was added as part
of that zoning process on the recomendation of the O fice of

Pl anni ng & Zoni ng staff.?2

n Baltinore County, zones are “intended to provide broad
regul ati on of the use and manner of use of land.” Baltinore

(continued...)
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On August 31, 1993, appellee filed a petition with the Board
to reclassify the Property fromRO/CR and RC5 to ML.
contending that there was a mstake in the 1992 conprehensive
zoning map process. Appellee submtted a site plan showng its
proposed use of the Property, specifically, the relocation of two
of its subsidiaries fromanother site.

The Pl anni ng Board supported the requested change because it
was consistent with the 1990 Master Plan and because the M L.
zone already abutted the Property on three sides. The Board
expl ained the recomendation to add the C.R designation in 1992
by stating that it was done as a matter of course and that the
O fice of Planning and Zoning staff review of individual
properties had not been thorough.

The Board held a hearing on April 6, June 16, July 19, and
Septenber 20, and by majority vote (two to one) on Decenber 13,
1994, granted the rezoning. The Board found that the proposed
devel opnent was consistent with adjacent |and uses and that there
was no practical use for the parcel under its existing zoning.

It also found that the proposed use was consistent with the 1990
Master Plan and with the 1992 Proposed Land Use Map (an anmendnent

to the 1990 Master Plan). Consequently, the Board found that

%(....continued)
County Zoning Regulations 8 100.1A. 1. Districts are “intended to
provide greater refinenent in | and-use regulation . . . [and] are
superi nposed upon zones.” Balto. Co. Zoning Regul ations 8§
100. 1B.1. The designations R O and R C.5 are zone desi gnations
and CR is a district designation.
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there had been a m stake in the 1992 conprehensive zoni ng.

At the tine of the Board hearing, there were three
resi dences on the Property, each with a failing septic system
The Board found that the County Council could not have known in
1992 that appellee would conbine what were originally three
separate parcels to formthe 5.2 acre Property and coul d not have
known of the failing septic systenms. The Board stated that the
parcels could only be used if the three septic systens were
destroyed, and that the proposed use would renove the health
hazard. Additionally, the Board found that the C. R overlay was
applied as a matter of course during the 1992 conprehensive
rezoning and that the Ofice of Planning & Zoning staff had
m sl ed the County Council in its advice to apply it to the

Property.?

The majority opinion stated in part:

After due consideration of all of this |engthy
testinony and evi dence, several basic facts present
thenselves to this Board. M. Prosser has purchased
three smal|l parcels and conbi ned theminto one 5-acre
parcel for which he has produced a docunented site plan
that, in the opinion of this Board, is in keeping with
t he adj acent uses. Under their present zoning
designations, there is little or no practical use for
the three properties whatsoever, since no matter what
t he use proposed or undertaken, the septic systens
cannot conply with Baltinore County regul ations.

The testinmony of M. Long [staff nenber,
Ofice of Planning & Zoning] is nost
conpelling in this case. By virtue of the
fact that the OPZ staff coments related to
t he applicable CR designation issue were

(continued...)
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3(....continued)

applied in error “as a matter of course”

w t hout due consideration for each property
affected by the issue, the OPZ staff

unknowi ngly msled the Council in its advice
to apply the CR designation on the instant
site. The notion that a visit to each site
by council Menbers mtigates unintentional

m sinformati on and therefore erroneous

concl usions by the Council is not persuasive.
The Council relies upon information from
several sources when considering issues such
as the instant case. |If the Council is

uni nformed or m si nfornmed about conditions
whi ch would | ead themto a conclusion, then
the Council has erred if it does not consider
all the salient facts which actually exist.
M. Long and the OPZ staff are to be
commended for comng forth in the difficult
position of exposing the error.

The Board will find as a fact that the
zoning afforded these three parcels is in
fact in error, and that the only way the
parcels can be used is if the three septic
systens are destroyed, and the one area that
appears to be usable is incorporated into the
requested zoning to permt the industrial
use. It is virtually inpossible for the
County Council to have known of or to have
foreseen these obvious devel opnments, and to
have the zoning afforded the three parcels is
in fact in error. Based upon the fact that
t he proposed use under the docunented site
pl an conplies with the Master Pl an and
conplies with the 1992 Proposed Land Use Map,
and that the proposed use will renove the
heal th hazard produced with the three failing
septic systens, we find that the requested
zoning is the proper zoning for this site as
evi denced by the docunented site plan.

The di ssenting nenber found insufficient evidence of a |egal

m stake in zoning.

Counci
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The di ssenting opinion pointed out that the
considered the Property in 1992 and added the C R
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Appel lants filed a petition for judicial reviewin the
Crcuit Court for Baltinore County. Appellants challenged the
| egal sufficiency of the evidence to support the Board s finding
of m stake but also argued that the Board | acked jurisdiction to
consider the petition for reclassification. |In support of the
|atter argunent, appellants relied on Baltinore County Zoning
Regul ations 8§ 1A00.3.A. 1.a, applicable to rezoning petitions in
all R C classifications, which provides:
1. No petition to reclassify an R C. zone or
portion thereof as other than an R C. zone
may be accepted for filing by the Zoning
Comm ssi oner unl ess —
a. The Capital Program duly adopted
Bal ti more County master or conprehensive
pl ans, and the “county plan” required
under Subtitle 5 of Title 9 in the
Environnment Article of the Annotated
Code of Maryland 1987, as anended, show
that the property under petitionis to
be serviced by public sewerage and water
supply systens within TWD years after
the date the petition is submtted.
According to appellants, there was no evidence before the Board
denonstrating conpliance with that section
In an opinion and order dated Decenber 7, 1995, the circuit

court found the requirenent in the zoning regulations that public

3(....continued)
designation to the parcel zoned RO At that tinme, the Counci
knew t hat the sane owner owned all of the Property and that the
Master Plan called for industrial use.



wat er and sewer be planned in the area within two years to be
jurisdictional in nature. Because the County Charter provides
that the Board “shall have original and exclusive jurisdiction
over all petitions for reclassification,” see Baltinore Co.
Charter 8 602(e), the circuit court held that the zoning
regulation in question conflicted with the Charter and was
invalid. Consequently, the circuit court concluded that the
Board had jurisdiction.

The circuit court also found that there was sufficient
evi dence to support the Board's finding that m stake had occurred
and affirmed that portion of the Board's deci sion.

The circuit court stated in part:

At the tinme of the conprehensive zoning,
there is evidence that the lots were
presented to the Council as three individual
lots. The fact that the lots were owned by a
si ngl e owner does not affect this finding.
Each lot currently has a non-functioning
septic system Only one small area on one of
the lots can be devel oped for septic use.
Thus, the three | ots nust be consolidated for
devel opnent purposes. The Council coul d not
have known about these circunstances in 1992
at the time of the conprehensive zoning
because they arose after January 1992 —the
| ast date on which an issue could have been
rai sed pertaining to the 1992 Conprehensive
Zoning Map Process. The failure of the
septic systens requires that the three lots
be devel oped in a consolidated fashion. The
Council, however, treated the lots as three
i ndi vidual lots during the 1992 Conprehensive
Zoning Map Process. Thus, as the Board of
Appeal s determ ned, the zoning afforded the
lots was in error.

(Footnotes omtted).



Al though the circuit court affirmed the Board' s jurisdiction
and its finding of mstake, it held that the Board s findings
were insufficient to determne if the reclassification to the new
M L. zone was warranted under Balto. Co. Code, 8 2-356(j), and
specifically subsection (j)(2),* which sets forth findings
required to be nmade by the Board prior to a reclassification.

The circuit court remanded the case to the Board for further
consi deration of that issue.
Appellants filed a notice of appeal to this Court in January

1996, but after filing prehearing information reports pursuant to

“Balt 0. County Code Section 2-356(j)(2) provides:

That the prospective reclassification of the
property is warranted by that change or
error. Any finding of such a change or error
and any finding that the prospective
reclassification is warranted may be nade
only upon consideration of factors relating
to the purposes of the zoning regul ati ons and
maps, including, but not limted to, all of
the follow ng: Population trends;

avai lability and adequacy of present and
proposed transportation facilities, water-
supply facilities, sewerage, solid-waste-

di sposal facilities, schools, recreational
facilities, and other public facilities,
conpatibility of uses generally allowable
under the prospective classification with the
present and projected devel opnent or
character of the surrounding area; any
pertinent recomrendati on of the planning
board or office of planning and zoning; and
consi stency of the current and prospective
classifications with the master plan, the
county plan for sewerage and water-supply
facilities, and the capital program
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Rul e 8-205, voluntarily dism ssed the appeal in April 1996. The
case was then remanded to the Board pursuant to the circuit
court’s order. Two of the three original Board nenbers had
resigned by that tinme. The renaining nenber issued an opinion
granting the rezoning but subsequently rescinded the opinion
after his legal right to do so was chall enged by appellants. A
new t hr ee- menber panel was formed, which included the carry-over
menber fromthe original panel who had voted to approve the
application previously. The new panel, after review ng the
transcript of the 1994 hearing, denied appellants’ request to
present new evidence. The Board, through the new panel, held
public deliberations on June 5 and July 3 and, in an opinion
dated Septenber 19, 1996, determ ned that the reclassification
was warranted and granted the rezoning.
In that opinion, the Board noted that the O fice of Planning
& Zoning staff and the Planning Board agreed that the requested
reclassification was appropriate and consistent with the Master
Plan in that the Property was noted as an industrial devel opnent
area in the Master Plan. The Board found, in part, as foll ows:
The Board al so notes that the Petitioner

brought a docunented site plan and, with it,

the restrictions associated with a docunented

site plan, which serves to provide safeguards

agai nst uses not specifically part of that

docunented plan. M. Jeffrey Long, of the

former Ofice of Planning and Zoni ng,

testified that the staff conclusion in review

of the instant case is that the request was
appropriate and was consistent with the
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Master Plan. The Pl anni ng Board agreed,
subject to a revision wwth regard to the
Landmar ks Preservati on Comm ssion’s concerns
about the three existing houses on the
instant site. M. Long specifically noted
that the Gen Armarea is noted as an

i ndustrial devel opnent area as part of the
Master Plan. At the tinme of the Ofice of

Pl anni ng and Zoning review, the staff
position was to elimnate proposed Buil ding
“B,” in deference to septic issues raised by
t he Departnent of Environnmental Protection &
Resource Managenent (DEPRM in its

di scussions with the Petitioner. M. Long
testified that if the septic issue is

remedi ated, then the staff has no probl em

W th proposed Building “B.”

Ms. Ruth Macari, Chairman of the
Landmar ks Preservation Conmm ssion, testified
that none of the three existing buildings on
the instant site is on the Baltinore County
Landmar ks Preservation List, further stating
that the property owner has the right to raze
the existing structures. In light of the
docunented site plan, the known failing
exi sting septic systens, and the inprovenents
necessary to proceed in mtigating the
exi sting septic problens for the new
structures, the Board finds that adverse
i npacts to water supply facilities are
mtigated by the proposed reclassification;

t hat sewerage woul d be inproved by the
proposed reclassification; and that the
general welfare of the conmmunity concerning
envi ronnent al issues woul d be enhanced by the
proposed reclassification and its resultant

i nprovenents on the property.

M. George Gavrelis, in his testinony
regar di ng whet her the proposed zoning
reclassification is warranted, testified that
t he docunented site plan is within the spirit
and intent of the Baltinore County Zoning
Requl ations as the plan is in keeping with
the Baltinore County Conprehensive Plans. He
testified that there would be no inpact on
exi sting transportation facilities,
utilities, and schools. Concerning solid
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wast e di sposal, the docunented plan provides
for a manufacturing enterprise; therefore,
private solid waste di sposal services would
be enpl oyed, and there would be no additi onal
burden on County services. He indicated that
t he proposed classification is conpatible

wi th the surrounding, historically

manuf acturing area and is in strict
accordance wth existing and prospective
classifications with the Master Plan, the
County plan for sewerage and water supply
facilities, and that the proposed
reclassification has no inpact to the capital
program The Board is persuaded by the
testinmony of M. Gavrelis concerning these
factors.

The Board notes that The Prosser Conpany
is but part of three affiliated conpanies:
The Amerei hn Conpany, a m scell aneous netal s
manuf act uri ng conpany | ocated on Overton
Avenue at Belair Road and Interstate 695 in
Balti nore County, as well as El-Tex, an
el ectrical control panel manufacturing
facility. The expansion of Belair Road at
Overton Avenue, as well as constraints at the
El -Tex facility in Baltinore Cty, has the
Petitioner in a position of not being able to
expand to neet his conpany’ s needs and the
needs of his clients. M. Peter Swanson, of
the Baltinore County Departnment of Econom c
Devel opnent (DED), testified that DED
supported the Petition, citing inproved
efficiency of the Petitioner, consistency
with the Master Plan for the area, additional
enpl oynment in Baltinore County, and an
i ncreased tax base.

M. Patrick Ford, an expert in |and
pl anni ng, anal yzed the zoning in the Gen Arm
area, and found the area to be predom nantly
busi ness and industrial in use.

The Board al so notes that the Petition
was supported by nunerous residents of the
area, despite opposition by a few, as
evi denced by the nyriad of non-formletters
of support. In finding the testinony of
Messrs. Long, Gavrelis, Swanson, and Ford
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persuasive, this Board finds that the
proposed reclassification, as limted in the
docunented site plan, is indeed warranted,
and will so order.

Appel lants filed a petition for judicial review of the
second Board decision in the Crcuit Court for Baltinore County.
Prior to a hearing in that court, the County Council conpleted
its 1996 conprehensive zoning map process, and in the new zoning
map adopted on October 15, 1996, the Property retained its zoning
classification as RO /C R and R C. 5.

In Baltinore County during the quadrennial conprehensive
zoni ng map process, the Planning Board, after conplying with
prescribed procedure, recomrends a conprehensively revised
version of the zoning map to the County Council. The map
identifies as a separate “issue” each area or parcel considered
for a change in zoning by the Planning Board. Balto. Co. Code 8§
26-123(d). Issues nmay be raised by the public, the Pl anning
Board, or the County Council. There is a deadline applicable to

each of the above entities for raising issues. Balto. Co. Code §

26-123(e). 5

*That section provides:

(e) Beginning August 1, 1987, and August 1%t of
every fourth year thereafter and ending January 15,
1988, and January 15'" of every fourth year thereafter,
the followng time periods for raising issues during
t he conprehensive zoning map process are hereby
est abl i shed:

Begi nni ng Endi ng

(continued...)
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In the 1996 conprehensive map revi ew process, the Property
was the subject of issues 6-001 and 6-017. The only information

whi ch has been supplied to us pertaining to those issues is as

fol |l ows:

Bal ti nore County 1996 Conprehensive Zoning Map |ssues
I ssue  Owner, Location Exi sting Request ed Pl anni ng Board County Counci | Comment s
Nunber Petitioner Zoni ng and Zoni ng and Reconmendati ons Deci si ons

Acres Acres

6-001 Janes J. Northeast side of Long Green Pike and A en Arm Road,
Prosser 12107 & 12109 Long Green Pike and 5328 d en Arm Road.

RC5 3,300 M 5,200 RGC5 3,300 RGC5 3, 000 I1-3, CR94-132.
RO CR 1,900 Total 5,200 RO CR 1,900 RO CR 1,900 See |ssue 6-017
Tot al 5, 200 Tot al 5,200 Total 5, 200 and 6-018.

Board of Appeal s
approved 9/19/96.

%(....continued)
Period 1. Public and

pl anni ng director August 1 Cct ober 31
Period 2. Planning board

and pl anni ng director Novenber 1 Novenber 30
Period 3. County counci l Decenber 1 January 15

During period 2, only nenbers of the planning board and
pl anni ng director may raise issues, and during period
3, only nenbers of the county council may raise issues.
No new i ssue may be rai sed by anyone after January

15t".  The term “issue” or “issues” refers to a tract

or parcel of |and proposed for a change in zone or
district classification.
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I ssue  Owner, Location Exi sting Request ed Pl anni ng Board County Counci | Comment s
Nunber Petitioner Zoni ng and Zoni ng and Recommendat i ons Deci si ons
Acres Acres

6-017 Long Green, Northeast corner of Long Green Pike and G en Arm Road.

Ki ngsville,

den Arm

I npr. Assoc.
RC5 3,300 R 5,200 RC5 3,300 RCH 3,300 See Issue
RO CR 1,900 Total 5, 200 RO CR 1,900 RO CR 1,900 6-001 and
Tot al 5, 200 Tot al 5,200 Total 5,200 6-018.

6-018 Long Green, East and west sides of Long Green Pike, 500" north of
Kingsville, den Arm Road.

den Arm
I npr. Assoc.
M 47,000 R 47,000 M 47,000 RC2 10, 000 See |ssue
Total 47,000 Total 47,000 Tot al 47,000 M 37,000 6- 001 and
Tot al 47,000 6-017.
Overl ay
adopt ed.

The County Council adopted the zoning map in accordance with
Baltinore Co. Code 8§ 26-124. The classification retained was in
accordance wth the Planning Board’ s recomendati ons with respect
to issues 6-001 and 6-017, as reflected in the issue file
repr oduced above.®

Appel lants, in the circuit court, noved to dismss the
appeal on the ground that the case was noot because the Council’s
action superseded the Board's action. The notion was deni ed by
the circuit court. |In an order dated March 7, 1997, the circuit
court affirmed the Board s opinion, holding in relevant part that
(1) the reclassification of the Property by the Board was not
affected by the 1996 conprehensive zoning, (2) the first circuit
court opinion constituted the |aw of the case and was bi ndi ng on

the parties, (3) alternatively, if the first opinion were not the

®Apparent |y, the County Council did not follow the Planning
Board’ s recommendation with respect to issue 6-018, a property
| ocated north of the Property in question.

- 14-



| aw of the case, it was not in error, (4) that the Board s second
opi nion was not unlawful for failure to hold a de novo hearing,
and (5) the evidence was legally sufficient to sustain the
finding that the new zoning classification was warranted.
Questions Presented
As rephrased by us, appellants raise the follow ng
gquesti ons:

1. Was the Board’ s decision superseded by the County
Council’s approval of the 1996 zoning map?

2. Does the | ack of planned public water and sewer service
to the area in which the Property is located require
reversal of the Board s decision?

3. s the evidence legally sufficient to sustain the
finding of m stake?

4. Was the Board’'s failure to hold an evidentiary hearing
on remand unl awf ul ?

5. Is the evidence legally sufficient to sustain
reclassification of the Property to an ML. zone?

Appel | ee rai ses the foll ow ng question:
Are the appellants precluded fromrai sing
i ssues 2 and 3 because they were not pursued
in the first appeal to this Court and not
decided in the second Board decision or the
second circuit court decision?
St andard of Review

As we stated recently in Colao v. Prince George’'s County,

109 Md. App. 431, aff’'d, 346 MJ. 342 (1997), there are two
general standards of review of a decision of a zoning board:

In regard to findings of fact, the trial
court cannot substitute its judgnent for that
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of the agency and nust accept the agency’s
conclusions if they are based on substanti al
evidence and if reasoning m nds could reach

t he sane concl usi on based on the record; when
reviewi ng findings of |aw, however, no such
deference is given the agency’s concl usion.

ld. at 458 (quoting Colunbia Road Citizens' Assoc. V. Mntgonery

County, 98 Md. App. 695 (1994)). See also Liberty Nursing v.

Departnent, 330 Ml. 433, 442-43 (1993)(discussing adm ni strative

review generally); Caucus v. Maryland Securities, 320 M. 313,

323-24 (1990) (sane).

Di scussi on
l.

As nentioned above, every four years Baltinore County
perfornms a conprehensive review of its zoning map. Baltinore
County Code 88 26-122 to 26-125. During the review process, a
property owner, O fice of Planning & Zoning staff, Planning Board
menbers, the County Council, or citizens at |arge may request
zoni ng changes. All petitions filed are assigned an issue
nunber. After public hearings, the County Council votes on each
i ssue, and when they are all resolved, it adopts a new
conpr ehensive zoning map. Merely because a property owner or
ot her non-governnental entity does not file a tinely issue does
not nean necessarily that a particular property is beyond the

reach of the conprehensive rezoni ng process.

-16-



In 1991, the O fice of Planning & Zoning identified 2.3
acres of the Property zoned R O as an issue. As also nentioned
previously, the C R designation was added and was approved by
the County Council as part of the 1992 conprehensive zoning map
process. Joseph Prosser, president of appellee, testified at the
1994 hearing before the Board that he did not participate in that
process because he was unaware of it when he negotiated for and
purchased the Property in 1992.

In the tinme period between each conprehensive zoni ng map
process, the Board has the power to change the zoning
classification of property. Baltinore County Code § 2-356.
Section 2-356 effectively incorporates the so-called m stake or
change rule. Section 2-356(j)(1) requires:

(j) Findings prior to reclassification.
Before any property is reclassified pursuant
to this section, the board of appeal s nust
find:

(1) That, except as limted by the
terms of subsection (j)(3) of this
section, there has occurred a
substantial change in the character of
t he nei ghborhood in which the property
is located since the property was | ast
classified or that the | ast
classification of the property was
established in error.

See Coppolino v. County Board of Appeals, 23 MI. App. 358 (1974).

Additionally, 8 2-356(j)(2) provides that the Board nust
find “that the prospective reclassification of the property is

warranted by that change or error.” It further requires that the
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prospective reclassification my be nmade only upon consi deration
of certain enunerated factors. See 8§ 2-356(j)(2) at p. 8, n. 4.

A petition for reclassification in zoning may be filed with
or without docunentation relating to the proposed use of the
property. Section 2-356(1). If such docunentation (usually a
site plan and/or architectural elevations) is filed and the
request is granted, the property may be devel oped only in
accordance with the plan included within that docunentation. |If
it is not so developed within three years fromthe date of the
final order granting the petition, the zoning classification
reverts to the previous classification. Section 2-356(n). If a
petitioner submts a site plan, a m stake/change and the warrant
for the requested zone nust still be shown before a
reclassification wwll be granted. A reclassification conditioned
on docunentation under 8 2-356(1) by the Board is specifically
exenpted, see 8 2-356(n), fromthe uniformty requirenment
contained in Baltinore County Code § 26-122.7

This rezoning subject to docunentation procedure, in the
nature of conditional zoning, is not attacked by the parties
herein as being unlawful. A reclassification based on a specific

site plan has been discussed by this Court, see People’ s Counsel

‘Section 26-122 provides that regul ations governing the
erection, construction, reconstruction, alteration, repair, and
use of building structures and | and “shall be uniformfor each
class or kind of building or structure throughout each district,
di vi sion, or zone. ”
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v. Mockard, 73 Md. App. 340 (1987), but the issue of its validity
has never been squarely adjudicated. Because the issue is not
before us, we assune, wthout deciding, that it is valid.
Appel l ants assert that the provision for site plan rezoning
was not intended to subvert conprehensive rezoning. They argue
that an appellate court applies the law existing as of the tine
of its review, absent interference with vested rights or absent

| egislative intent to the contrary. See Enviro-Go v.

Bockel mann, 88 Md. App. 323 (1991). But see the discussion in

Hol | and v. Wodhaven Building & Devel opnent, 113 Ml. App. 274

(1997). In the case before us, the County Council acted and, by
ordi nance dated October 15, 1996, chose by conprehensive rezoning
the sane zoning that existed prior to the Board' s grant of the
pi eceneal reclassification petition. Appellants concl ude that

the Council’s legislative act supersedes the Board s action and

is presunptively correct. See Coppolino, 23 Ml. App. at 369.
Appel | ee asserts that the County Council has evinced an
intent not to apply the 1996 conprehensive rezoning to the
Property, as shown in Baltinore County Code 8§ 2-356(n).
Subsection (n) is set forth verbatim and we have underlined that
portion of the subsection relied on by appellee. It provides:
Use of property. Property nay be

recl assified under this section only upon

maki ng the findings required under section

(j) of this section. Property may not be

reclassified solely on the basis of
docunentation relating to the property’s
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proposed use. However, any provision of
section 26-122 to the contrary

notw thstanding, if the petition to
reclassify the property does include such
docunentation and is granted, the property
may be used only in accordance with the plan
i ncluded within that docunentation; the
zoning classification of any such property
will revert to the previous classification
unless, wthin three (3) years after the date
of the final order granting the petition, the
property is being used in accordance with the
plan or, in a case where devel opnent is
necessary to inplenent the plan, unless the
devel opnment either is conpleted or has been
substantially undertaken and is being
diligently pursued to conpletion. The

requi renent that such a property be utilized
in accordance with a plan and the provision
that otherwi se the classification of the
property will revert will not be affected by
t he subsequent enactnent of a zoni ng map,
pursuant to section 26-124 or 26-125 of this
Code unless the zone classification of the
property is further changed by that map.

(Enmphasi s added.)

Appel | ee asserts that a petition for reclassification
granted by the Board pursuant to a docunented site plan is not
affected by the adoption of a subsequent conprehensive zoning map
unl ess the Council changes the classification granted by the
pi ecenmeal rezoning process. According to appellee, because the
Board’ s action was not final in the case before us, there was no
“change” in the 1992 conprehensive zoning prior to the Council’s
action in 1996, and the Council did not “further change” the
classification in 1996. By maki ng no change, the County Counci
kept the sanme zoning, subject to the pending reclassification
case. Appellee points out that if the Council’s adoption of the

-20-



1996 zoning nap negated the Board’ s approval of the
reclassification petition, protestants would be able effectively
to use the appeal process to delay approval of any pieceneal
petition for reclassification until adoption of the next

conpr ehensi ve zoning map. Appellee concludes that, if this Court
determ nes that this issue is noot based on the County Council’s
action, it wll “sound the death knell for interimrezoning,”
presumably in Baltinore County only.

Very often in the litigation process, courts are asked to
search for legislative intent, and we once again enbark on that
journey. W frequently stop searching when we find words, aided
by rules of construction, that reveal the legislative intent. In
the case before us, we nust journey further, as we are permtted
to do, and look to the legislative schene and the practice and
procedure of the various entities involved in the Baltinore

County zoning process. See Linkus v. Mil. State Board of Heating,

Ventilation, Air Conditioning & Refrigeration Contractors, 114

Md. App. 262, 274 (1996). In doing so, we |lanent the absence of
information in the record that would informus as to the general
practice and procedure in Baltinore County with respect to the

process of docunented site plan rezoning since it was adopted in

1978.8 Such information mght be relevant to |l egislative intent

8Appel | ants have provided us with the Pl anning Board report
dat ed Cctober 20, 1977, in which the docunented site plan process
was proposed. The report apparently led to the adoption of the

(continued...)
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and m ght enlighten us with respect to the practical
ram fications of our decision on day-to-day practice in Baltinore
County.

We do know that the County Council engages in a
conpr ehensi ve zoning map process every four years, and that the
Board is del egated the power of interimrezoning via pieceneal
applications. Baltinore County Code 8§ 2-356. “For the purpose
of consi dering contenporaneous zoning reclassification petitions
inrelation to each other and according to a standard schedul e,

" sem -annual ly recurring schedul e periods are established

as foll ows:

April —Cctober Cycle Cct ober —April Cycle

Period I April 16 —May 31 and Cct ober 16 — Novenber 30
Period Il June 1 —July 31 and Decenmber 1 —January 31

Period Il August and February
Period IV Septenber 1 — and March 1 —June 30
Decenber 31

Section 2-356(c). Each petition for reclassification nust be
filed no later than 45 days prior to the beginning of the next
succeedi ng cycle. Section 2-356(b). Section 2-357 provides that
petitions for reclassification may not be filed wwth the Board

fromApril 16 to Cctober 15 of the year in which the

8(...continued)
site plan provisions in 1978. See Baltinore County Code § 2-
356(1) and (n). The report proposed that the | aw be changed so
that the uniformty clause would not apply in the case of a
petitioner who submts a plan show ng how his property is to be
used if rezoned. It is little help to us in resolving the
specific issue in the case before us.
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conpr ehensi ve zoning map process is to be conpleted. The section

provi des:

Suspensi on of reclassification petition
filing during preparation of new or revised
zoni ng map.

No reclassification petitions [other
than those exenpted] shall be received for
filing by the board of appeals fromApril 16
t hrough Cctober 15 of any year in which the
County Council is preparing or nodifying the
new or conprehensively revised zoning map
then to be approved and adopted. Any request
for zoning reclassification may be presented
at the appropriate tine of the planning board
or county council during such a period,
however, for consideration in the preparation
or nodification of the new or conprehensively
revi sed zoning map then to be approved and
adopted. The purpose of this section shal
be to provide for the orderly nonduplicate
consideration of reclassification requests
within the context of a conprehensive zoning
map, when such map is under review.

It is clear from§8 2-357 that the County Council envisioned
that the Board woul d handle interimrezoning requests filed with
the Board prior to April 16 of the final year of the
conpr ehensi ve zoning map process. Any petition for
reclassification filed on April 16 through Cctober 15 of any such
year shall be considered by the Planning Board in its
del i berations, but ultimately is folded into the conprehensive
zoni ng process to be acted on by the Council. The Council, it

seens, effectively delegated interimrezoning authority and al

site plan rezoning authority to the Board.
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Consequently, the petition in the case before us was
properly before the Board, and the fact that the Council did not
change the zoning in accordance with the Board's action, which
was not final, does not evidence a legislative intent to
di sapprove the site plan reclassification approved by the Board.
This result is consistent with the fact that the Council, in
del egating the interimpower to change the zoning classification
of property in 8 2-356, specifically exenpted the Board fromthe
uniformty requirenent in 8 26-122, see § 2-356(n), but did not
exenpt itself fromthe requirenents contained in § 26-122.
Because the Board’'s action on Septenber 19, 1996, was not final?®
at the tinme of the Council’s action, ! the Council, conpelled as
it was to honor the uniformty provision, could not change the
classification of the Property, as had the Board, and still have
it be subject to the site plan.

We note that, in the proceedings before the Board, the

°The Board’ s action was not final because it was subject to
judicial review and because a docunented site plan rezoning “w ||
revert to the previous classification unless, within three years
after the date of the final order granting the petition, the
property is being used in accordance with the plan or, in a case
wher e devel opnment is necessary to inplenent the plan, unless the
devel opnent either is conpleted or has been substantially
undertaken and is being diligently pursued to conpletion.”
Bal ti nore County Code 8§ 2-356(n).

‘W were inforned at oral argunent that the practice in
Baltinmore County is that a docunented site plan rezoning by the
Board is not reflected on the official zoning map until the
Board’ s action is final in both a procedural and vesting sense.
See the preceding note.
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Pl anni ng Board recommended that the petition for reclassification
be granted but, inits report to the County Council, recomended
no change in the existing zoning. 1In light of the potenti al
“reversion” to the “previous classification” if the property is
not devel oped in accordance with the site plan within three
years, the action of the Planning Board and the retention of that
classification is consistent with our understandi ng of the
| egi sl ative schene. |In other words, the Council’s “no change” in
zoning is consistent with the Planning Board s recommendation to
the Board and the Board’ s action.

We hold that when a petition for reclassification, supported
by a site plan, is filed with the Board prior to April 16 of a
year in which the County Council concludes the conprehensive
zoni ng map process and there has been no final decision by the
Board, in both a procedural and vesting sense,!! prior to action
by the County Council on the conprehensive map proposal, the
County Council’s action does not supersede the action or ultinate
action of the Board granting the petition unless the Counci
changes the existing zoning classification or otherw se expressly
i ndi cates a disagreenent with the proposed conditional rezoning.
We reach this conclusion because there is no specific mechani sm
in the Code for the Council to indicate that it wants to retain

the existing zoning but without the conditional rezoning. In

See n. 9 and n. 10, supra.
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this case, there was no change in classification and we have not
been presented with nor can we find such express indication.

In a given case, if the Board's action is final, in both a
procedural and vesting sense, before the conprehensive rezoning
is adopted, the Board’'s decision has the effect of law. If the
Board granted the petition, then the zoning classification was
“changed” prior to Council action. 1In that event, the new
classification subject to the site plan prevails unless the new
classification is changed by the Council. As a practical matter,
this means that any person interested in ascertaining the
exi sting or inchoate zoning classification of a particular
property must check, at a mninmum the zoning nap and the
records of the Board. A person interested in possible rezoning
wi Il also have to check the record of pending Board matters. As
poi nted out at oral argunment, this process generates two sets of
zoni ng maps, only one of which is the “official” zoning map.

Such a result is unsettling, but as indicated above, we have
assunmed the validity of this scheme of zoning.
.

Appel l ants contend that the prerequisite of Baltinore County
Zoni ng Regul ation 1A00.3. A l.a is valid and that it should have
resulted in disqualification of the petition for reclassification
because there is no planned public water and sewer service in the

area within two years. Section 1A00.3. A l.a is applicable to
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R C. zones and provides that no petition to reclassify an R C
zone or portion thereof may be accepted for filing by the *zoning
comm ssioner” unless there is planned public water and sewer
service to the area wwthin two years after the date the petition
iIs submtted.

Appel | ee asserts that this issue is not properly before us
because the issue was decided in the first Board decision and not
in the second deci sion. Appel l ee, relying on the |aw of the

case doctrine as applied in Fiol v. Howard County Board of

Appeal s, 67 M. App. 595 (1986), asserts that the scope of review
inthis case is limted to the matters decided in the second

Board deci sion and the second circuit court deci sion.

In our view, Fiol is distinguishable. 1In Fiol, the
foll ow ng sequence occurred: the Board of Appeals issued its
decision; it was appealed to the circuit court; the circuit court
remanded the case to the Board; the circuit court’s decision was
appealed to this Court; this Court affirnmed; after remand, the
Board’ s deci sion was again appealed to the circuit court; and the
circuit court’s decision was again appealed to this Court. W
hel d that matters which coul d have been raised in the first
appeal were not properly before us on the second appeal. The
significant distinction fromthe case before us is that the Fiol
matter was before us the second tine.

We believe that Loveday v. State, 296 Ml. 226 (1983), while

not on point, is nore instructive to our present case. In
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Loveday, the follow ng sequence of events occurred: an appeal
fromthe circuit court to this Court; this Court vacated the
crim nal sentence inposed bel ow and remanded the case; a wit of
certiorari was not requested; the case was again appealed to this
Court; this Court affirnmed the judgnment; certiorari was requested
and granted. The Court of Appeals held that it could review all
actions of subordinate courts and make rulings consistent with
applicable law. The Court distinguished situations in which the
case had been before it on a prior occasion, stating that in the

|atter instance, the |law of the case applies to all issues

decided in the first appeal or which could have been raised and
decided in the first appeal.

In the case before us, the opinion and order of the circuit
court, even though it included an order of remand, was a final

appeal abl e judgnent. See Md. Commin on Human Rel ations v.

Baltinore Gas & Electric Conpany, 296 Mi. 46 (1983). | ndeed,

appel l ants noted an appeal but dismssed it prior to briefing and
any action by this Court. The dism ssal of the appeal was
voluntary pursuant to Rule 8-601. The second petition for
judicial review was filed and considered in the sane case as the
first petition for judicial review The only issue before the
circuit court was whether the new zoning classification was
warranted. The case is now before us for the first tine. |In our

view, we are not precluded fromreaching and deci ding the issues
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presented. See Prince George’s County v. Zayre Corp., 70 M.

App. 392, 403 (1987); Breedon v. M. Dep’'t of Education, 45 M.

App. 73, 86 (1980).
In Zayre and Breedon, the doctrine of issue preclusion was
held not to apply on a second circuit court review of an
adm ni strative agency’s decision when the first review resulted
in aremand. Zayre and Breedon were deci ded under the
Adm ni strative Procedure Act, but the rationale is applicable to
this case. W see no difference between the pertinent provisions
of that Act? and M. Rule 7-209, which governs this case. Rule
7-209 provides:
Unl ess ot herw se provided by |aw, the

court may dismss the action for judicial

review or may affirm reverse, or nodify the

agency’s order or action, remand the action

to the agency for further proceedings, or an

appropriate conbi nation of the above.
I f and when a case returns to the circuit court after any
“further proceedings” under the Adm nistrative Procedure Act or
Rule 7-209, it is a continuation of the prior proceeding.

We now turn to the nmerits of appellants’ second issue. The

Bal ti nore County Charter, Article VI provides for the

establishment, powers, and functions of the Board of Appeals.

Section 602(e) provides:

2See Mi. Code, State Governnent, § 10-222(h). A court nmay
affirm reverse, or nodify the decision or “remand . . . for
further proceedings.”
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(e) The county board of appeals shal

have original and exclusive jurisdiction over

all petitions for reclassification.
Bal ti more County Zoning Regulation 8 1A00.3. A 1l.a, by its terns,
applies to the “zoning comm ssioner.” Even if the regulation
were applicable to the Board of Appeals, it would be invalid for
two reasons. First, the Charter prevails over the Code in case
of a conflict. See Baltinore County Charter & 1010. Second, 8§
2-356, part of the Baltinore County Code, requires that the Board
consider the availability of public water and sewer but does not
mandate its availability within any prescribed period of tine.
The Code prevails over regulations in the event of a conflict.
See Baltinmore County Code 8§ 26-117

Wth respect to the narrow i ssue of the availability of
public water and sewer, the finding of the Board is supportable
inthat it is apparently uncontradicted that public water and
sewer i s unnecessary for appellee’ s proposed devel opnent.

[T,

Wth respect to appellants’ third issue, appellee again
argues that the issue is not before us for the sane reasons
asserted with respect to appellants’ second issue. The
di scussion in that context applies with equal force here.

Regarding the nerits, appellants argue that the finding of
m stake rests primarily on the testinony of one w tness, George

Gavrelis. Appellants argue that Gavrelis’s opinions were
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concl usory or quasi-conclusory and, thus, insufficient.
Asserting that this case is controlled by this Court’s decision

in People’'s Counsel v. Beachwood, 107 Ml. App. 627 (1995),

appel l ants argue that the petitions in this case and i n Beachwood
both prem se m stake on concl usory pl anni ng opi ni ons, docunented
site plans, a planning staff report, advice in the master plan,
econom ¢ needs, and managenent of sewerage systens.

In order to find | egal m stake, there nust be evidence that
assunptions or premses relied on by the County Council were
invalid. Beachwood, 107 MJ. App. at 645. This situation is
different fromthe exercise of bad judgnent based on conplete and
accurate information. 1d. The burden is on the entity seeking
reclassification to show the conditions that made the
conpr ehensi ve zoning incorrect and the failure of the Council to
have consi dered those conditions. 1d. Hardship and econom c
di sadvantage are insufficient; in that connection, there nust be
a show ng that the owner is deprived of all reasonable use of his
property. Beachwood, 107 Md. App. at 653. An expert opinion
alone is insufficient unless there are facts to support it.

Al t hough the recommendati on of the Planning Board and the
consi stency of the proposed use with the Master Plan woul d have
been insufficient alone, the Board, in this case, found that it
woul d have been inpossible for the County Council to have known
of or to have foreseen in 1992 that the septic systens would
fail, that the parcels could only be devel oped if conbi ned, and

-31-



that in fact they would be conbined for that purpose. Wether
we woul d have reached the sane concl usion based on those facts is
not the issue. The question is whether there is legally
sufficient evidence to support the Board’ s conclusion, and while
it barely neets the test, we hold that it does so.
V.
Board Rule 1(c) provides that, with exceptions not rel evant

here, three nenbers of the Board nmust sit for the purpose of

conducting the business of the Board. Relying on Gark v. County

Board of Appeals for Mntgonery County, 235 Mi. 320 (1964),

appel l ants argue that the rule requires a decision by three
menbers who were at trial.

d ark involved an appeal froman order affirm ng a decision
by the Montgonery County Board of Appeals granting a speci al
exception. The Montgonmery County Code required a public hearing
prior to decision and required that at |east three nenbers nust
concur in all decisions. Two nenbers were present at the hearing
and a third nenber concurred in the decision after reading the
transcript and review ng the exhibits.

The Court of Appeals discussed the practice in the federal
systemand in sone states for absent nenbers of admnistrative
agencies to participate in decisions based on a review of
transcripts. The Court also recogni zed the practice in sone

states of requiring the presence at the hearing of all nenbers
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who participated in the decision. In the case before it and
based on its construction of the county ordinance, the Court
concl uded that at |east enough menbers to constitute a quorum for
deci sion should be present at the public hearing.

On remand of the case before us, the first decision issued
by the one renmai ni ng panel nenber was subsequently resci nded and
is not before us. The decision by the three nenbers that was
ultimately appeal ed and is before us was rendered in accordance
with the limted purpose contained in the order for remand
entered by the circuit court. Fulfillnment of that purpose did
not require a new hearing.

The Board recogni zed that there was no adverse expert
testinmony on the issue on remand and that the issue was of a
techni cal nature. The Board noted that the evaluation of |ay
witness credibility and deneanor was not a material factor in
determ nation of the issue before it. W believe that the Board
coul d have properly premsed its decision on a review of the
transcript and the remainder of the witten record. |n our view,
the holding in dark has not been violated when a quorum
participates in the proceedi ngs on remand and when an assessnent

of credibility of witnesses is not required. See Prince Ceorge’s

County, 70 Md. App. at 400-402; Van Teslaar v. Bender, 365

F. Supp. 1007 (D. Mi. 1973).
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Appel lants’ final contention is that the second Board
opinion did not articulate findings as required by Baltinore
County Code 8§ 2-356(j)(2). W disagree. The Board found that
reclassification of the Property woul d not inpact transportation
facilities, utilities, and schools, would not inpact solid waste
di sposal facilities, would not inpact the capital program would
not inpact recreational facilities, schools, or population
trends, and woul d not adversely affect water supply facilities
and the environnment. |In short, the Board addressed the pertinent
requi renents contained in 8 2-356(j)(2).

Appel l ants have filed a notion for sanctions pursuant to
Rul e 8-206(e). The basis of the notion is that appellee included
in the appendix to its brief copies of the information reports
filed in this Court after a notice of appeal was filed fromthe
first circuit court decision and prior to its voluntary
dismssal. Information in reports filed pursuant to Rule 8-206
is confidential and its purpose is limted to settl enent
negoti ati ons. We have not considered the information reports in

the resolution of this appeal. W perceive no bad faith on the
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part of appellee or its counsel, and we deny the notion for
sancti ons.
JUDGVENT AFFI RVED;, COSTS

TO BE PAI D BY APPELLANTS.

-35-



