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Travis Pepper ("Travis"), a mnor, and his parents, Linda
and Terry Pepper ("the Peppers"), individually and as next
friends of Travis, filed a conplaint in the Grcuit Court for
Baltinore City on March 24, 1993 all eging that appellee, Johns
Hopki ns Hospital (Hopkins), was negligent in its care and
treatment of Travis in 1987. At the request of Hopkins, the
trial court granted a nmotion in limne that had the effect of
precluding the introduction of any evidence of nedical expenses
incurred by Travis as a result of Hopkins's clained negligence.
After a two-week trial, the jury found that Hopkins had been
negligent.® The jury awarded Travis $750,000 for non-economc
damages, which was reduced to $350,000 pursuant to the statutory
cap.?2 The jury did not award future |ost earnings because it
determned that Travis would not "live to an age at which a
person could ordinarily becone gainfully enployed."” Linda and

Terry Pepper, as parents and next friends of Travis, filed this

Hopki ns vigorously contested liability at trial. There is no need,
however, to set forth the factual predicate for the finding of negligence
because Hopki ns has not appeal ed that finding

2Md. Code (1974, 1995 Repl. Vol.), § 11-108(b)(1) of the Courts and
Judi cial Proceedings Article ("In any action for danmages for personal injury
in which the cause of action arises on or after July 1, 1986, an award for
nonecononi ¢ damages nmay not exceed $350, 000").



tinmely appeal and ask the follow ng questions,® which we have
rephrased for clarity:

| . Did the trial court err by granting
appellee's notion in |imne?

1. Did the trial court err by precluding
appel l ants' expert from testifying as to
Travis's life expectancy while allow ng
appel l ee's expert to testify?
We answer the first question in the affirmative and the second
in the negative, and we remand this case for a newtrial on the

i ssue of Travis's nedical expenses only.

EACTS

Travis was born on January 6, 1987 with severe heart and
circulatory problens. He had a narrow ng of the openi ng between
the pulnonary artery and the right ventricle, which resulted in
decreased | evels of blood flowwng into his lungs. He also had
a hole in the wall of his heart between the left and right
ventricles. In medical parlance, Travis suffered fromtetral ogy
of Fallot with pulnonary atresia. Travis's doctors at Hopkins
suggested two stages of surgery to correct these problens.

First, he would undergo right wventricular out-flow tract

SAppel | ants al so argue that

the trial court's rulings | eave the Peppers with no choice
but to disinherit their son, leaving himto beconme a ward
of the State so that he can at |east get the therapy,
equi prent and ot her services he needs and that are not
currently being provided to him This action, however,
ultimately has the effect of inproperly shifting the burden
of providing for Travis Pepper's necessaries to the
taxpayer .... Accordingly, as a matter of public policy
the Court should not permt Hopkins to escape its
responsibilities for Travis's injuries by shifting those
responsibilities to the Maryl and taxpayer

We need not reach this policy argunent.
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reconstruction to increase the flow of blood from his heart
t hrough his pul nonary artery. A second surgery would repair the
hole in his heart.

Travis underwent the right ventricular out-flow tract
reconstruction at Hopkins on April 15, 1987. He devel oped post-
operative conplications resulting in severe neurologica
i npai rnment. He has not undergone the second surgery.

The Peppers filed a six-count conplaint against Johns
Hopki ns on March 23, 1993, alnobst six years after the surgery.
Count | was a negligence action, brought by Travis, "by and
t hrough his Parents,” which alleged that Hopkins was negligent
in performng the surgery on Travis at such a young age and in
failing to recognize and treat his post-surgery conplications.
Count | included the follow ng allegations:

As a direct and proximate result of the
negl i gence of Defendant Hospital, Travis suffered
and will continue to suffer permanent and severe
damages to his body and nervous system includi ng
but not limted to, severe lack of vision,
sei zures, severe cerebral pal sy, anoxi c
encephal opat hy, spastic quadriparesis, brain
damage, severe nental and notor retardation,
spasticity, loss of nobility, and other rel ated
disabilities, which have in the past necessitated
and will in the future necessitate expenses for:
physi cal therapy and testing, frequent nedica
eval uation and care, nedical treatnent, special
functional instruction and personal attendance
and care. As a direct and proximate result of
the negligence of the defendants [sic] C
Travis will, upon attaining maturity, suffer |oss
of earnings and inpairnment of earning capacity
and other pecuniary and/or econom c danages.

Further ... Travis has suffered and will in the
future suffer the loss of ability to lead a
normal |ife, pain, suffering, nental anguish,

enbarrassnment, humliation and disfigurenent, all
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of which is permanent, and other injuries and
damages.

'WHEREFORE, Plaintiff, Travis Pepper, by and
t hrough his Parents, Quardi ans, and Next Friends,
Terry and Li nda Pepper, bring this action agai nst
the Defendants and claim conpensatory danages
..., costs and such other and further relief as
the Court may deem necessary and proper.
Counts Il and IIl were negligence causes of action brought by
Linda and Terry Pepper, respectively, for Travis's nedical
expenses; counts IV and V alleged |ack of infornmed consent by
Travis and the Peppers, respectively. The final count, also
captioned count V, alleged | oss of consortiumby the Peppers.
Hopkins filed a notion for partial summary judgnent on June
2, 1993, alleging that the Peppers' clainms were tine-barred.
The trial court granted the notion as to counts |1, I1l, and
both counts V (lack of infornmed consent and | oss of consortium
Thus, only Travis's clains for negligence and |ack of inforned
consent were left after the grant of partial sunmary judgnent.
Appellants filed an anended conplaint on June 13, 1994.
The anended conplaint included an allegation, appended to
Travis's claimfor negligence, that "Travis' parents, Terry and
Li nda Pepper, are financially unable to provide for the past and
future care and treatnent Travis will require and need as a
direct and proximate result of the negligence of the Defendant,
its agents, servants and/or enployees."” Hopkins filed a notion
to strike, arguing that the anended conplaint "was filed nuch

too late and well after the tinme set by this Court for providing

notice of any intent to amend. Discovery is closed and there is



no time in which to start over."* The trial judge granted the
nmotion to strike on June 23, 1994.

On the first day of trial, July 11, 1994, Hopki ns's counsel
orally made a notion in limne requesting that "no evidence of
medi cal expenses ... go the jury because they are irrelevant to
any recovery." Hopkins argued that a cause of action for
recovery of any nedical expenses already incurred and those
expected to be incurred in the future belonged to the Peppers
and, therefore, evidence of nedical expenses was irrelevant to
Travis's causes of action, the only ones left at trial.
Appel l ants countered by asserting that Travis had a cause of
action to recover his nedi cal expenses, conprising 90 percent of
t he damages alleged in the suit, and that the evidence as to
t hose expenses should be considered by the jury. The tria
judge granted the notion in limne the foll ow ng day.

The case proceeded to trial on the issues of liability and
damages, which were limted to Travis's |lost future incone and

non- econon ¢ danages.

DI SCUSSI ON

| .
Appel  ants are not appealing the trial court's grant of the

notion to strike the anended conpl ai nt.

“The trial judge cut off discovery on Decenber 2, 1993. Appellants
subm tted their pretrial nmenorandum on March 9, 1994, which stated that they
woul d require no anendnents to the pleadings.
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Appel lants frane the first issue presented as whether the
trial judge erred in granting Hopkins's notion in limne. Once
a party has made a notion in limne requesting that certain
evi dence be kept fromthe jury, the appropriate response by the
opposing party is a proffer of the evidence that it seeks to
i ntroduce. Lewws v. State, 71 M. App. 402, 414 (1987),;
Standifur v. State, 64 M. App. 570, 578-79 (1985), aff'd, 310
Md. 3 (1987). W find that appellants responded to the notion
wth a legally adequate proffer. Thus the issue was
appropriately preserved for review, and Hopki ns does not contend
ot herwi se.?®

A. Pre-Majority Expenses

5't was said in Funkhouser v. State, 51 M. App. 16 (1982), that the
"grant of a notion in limne cannot in and of itself constitute reversible
error.” |d. at 24. This statement of the rule in Funkhouser was too broad
Logi c dictates that that proposition cannot be true where there has been a
proper proffer, because if it were, the loser of the notion would be |eft
wi thout recourse. Six years after our Funkhouser opinion, the Court of
Appeal s said in Prout v. State, 311 M. 348, 356 (1988),

Qoviously, the trial judge nmay either grant or deny the

notion. |If the trial judge admts the questionable

evi dence, the party who nade the notion ordinarily nust

object at the tine the evidence is actually offered to

preserve his objection for appellate review However, when

the trial judge resolves these notions by clearly

determ ning that the questionable evidence will not be

adm tted, and by instructing counsel not to proffer the

evi dence again during trial, the proponent of the evidence

is left with nothing to do at trial but followthe court's

instructions. Under these circunstances, the court's

ruling controls the subsequent course of the trial and the

proponent's objection is preserved for review w thout any

further action on his part.
In Funkhouser, this Court put great weight on the fact that no proffer had
been nmade to the trial court. W stated that Funkhouser "nmade no proffer of
t he evidence he sought to introduce except [for a] vague comment .... More
i mportant, he made no attenpt whatsoever to introduce the evidence at the
trial by way of proffer out of the hearing of the jury, or otherw se."
Funkhouser, supra, 51 Md. App. at 24. |In contrast, appellants here nade an
ext ensi ve proffer



It is well settled that when a mnor is negligently injured
two separate causes of action arise: the mnor child has one for
the injuries he or she suffered, and the parent of the m nor
child has one for nedical expenses incurred by the parent for
treatnment of his or her child s injuries. Garay v. Overholtzer,
332 Md. 339, 346 (1993). Cenerally, the mnor child does not
have a cause of action for his nedical expenses because the
"parents possess the exclusive right to recover a mnor's pre-
maj ority medi cal expenses.” 1d. at 367.

Hopki ns argued in support of its notion in limne that
medi cal expenses could not be recovered by Travis

because he is not liable [for such expenses] and
he never will be liable. You have to be liable
to recover it as an el ement of damages.

The only claim we have here [after the
partial summary judgnment] is by this child, and
the law says this child is not entitled to
recover nedical expenses because he is not now
and never will be liable for them period.

The law in Maryland is that there are four exceptions under
which a mnor may have a cause of action to recover his nedical
expenses:

(1) when the mnor child has paid or agreed to

pay the expenses, (2) when the mnor child is

| egally responsible for paynent, such as by

reason of emancipation, or the death or

i nconpetency of his parents, (3) when the parents

have wai ved or assigned their right of recovery

in favor of the mnor child, or (4) when recovery

of expenses is permtted by statute.
ld. at 366 (footnote omtted). The first, second and fourth
exceptions noted above give a mnor child a separate and

distinct claimfor his nedical expenses. 1d. at 366-67.
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Ceneral ly, contractual obligations of mnors are voi dabl e.
McBriety v. Spear, 191 M. 221 (1947). Under the doctrine of
necessaries, however, a mnor is liable for the value of
necessaries furnished to himor her, and a mnor's contract is
not voi dabl e. Monunental Bldg. Ass'n v. Herman, 33 M. 128
(1870).

I n Maryl and, parents have a statutory duty to support and
care for their children. M. Code (1984, 1991 Repl. Vol.), § 5-
203(b) of the Family Law Article ("FL").® This statutory duty
partially abrogates the doctrine of necessaries, making parents
|iable for the value of necessaries provided to their mnor
children. See Garay, supra, 332 Ml. at 369. Medical care is
enbraced within the scope of this statutory duty of parents to
support their mnor children. See, e.g., Kennedy v. Kennedy, 55
Md. App. 299 (1983). Nevertheless, the Court of Appeals stated
in Garay that

t he doctrine of necessaries is sufficient to hold
a mnor child liable for nedical expenses

incurred by himor her if it can be shown that
his or her parent is unwilling or truly unable to

pay them This liability will, in turn, give a
m nor the right to claimnedical expenses on his
or her own behalf. It would be manifestly unjust

to hold a child liable for nedical expenses but
to deny that child the opportunity to recover
t hose expenses from a w ongdoer.
332 Md. at 371. "[I]f it can be shown that the mnor's estate

has paid or is responsible to pay for any pre-mgjority nedical

6Section 5-203(b) reads: "Powers and duties of parents. -- The parents
of a minor child: (1) are jointly and severally responsible for the child's
support, care, nurture, welfare, and education ...."
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expenses, this claimis also vested in the mnor." |d. at 374.
Thus, if the mnor child neets his burden of showing that his
parents are unable or unwilling to pay his nedi cal expenses, and
that he has paid or wll be responsible for paying such
expenses, he may make a claimfor them Appellants argue that
t he Peppers are unable and unwilling to pay for Travis's care.
Therefore, Travis nay becone personally liable for these
expenses, giving hima cause of action under the second Garay
exception.’

The trial judge granted appellee's nmotion in |imne because
she found that the Peppers had not net their burden of show ng
they were unable or unwilling to pay for Travis's future nedi cal
expenses.

Appellants filed a witten "QOpposition to Defendant's
Motion in Limne Re: Medical Expenses" on July 12, 1994, and a
"Suppl enental Menorandum in Support” on July 13, 1994. On

July 19, 1994, before they rested their case, appellants mde

‘Appel l ants al so al | ege that the Peppers' insurance policy may nake
Travis personally liable for his nedical expenses because it includes a
subrogation provision allow ng the conpany to seek rei nbursenent from any
settlenent or award Travis may recover for any nedi cal expenses or services it
has supplied to him Appellants argue that this provision in the policy is
anal ogous to a hospital lien under Maryland Code (1974, 1990 Repl. Vol.), 8
16-601 of the Commercial Law Article (creating a lien in favor of a hospita
on "50 percent of the recovery or sumwhich the patient ... collect[s] in
judgnent, settlenment or conprom se of the patient's claimagai nst another for
damages on account of the injuries"). "[T]hus the sane policy considerations
dictate the sane conclusion as that reached in Garay," i.e., that Travis
shoul d be able to recover his nedical expenses because his insurance policy
creates a "lien" in favor of the insurance conpany for noney collected from
anot her. Appellants argue that, by anal ogy, the insurance policy falls within
the fourth Garay exception, which allows a mnor to sue for his nedica
expenses "when recovery of expenses is permtted by statute." Garay, supra,
332 Md. at 371

Appel l ants cited no statute giving the insurance conpany a lien on any
recovery Travis mght receive; the analogy is therefore inapt.
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still another proffer. Appellants attached to the July 13 neno
excerpts of deposition testinony by Dr. Ml ak Derakshani and
econom st Manuel R Smth; affidavits from M. Smth and the
Peppers; the Peppers' tax return; and their insurance policy.
W |look at the information in the July 13 neno and July 19
proffer in deciding whether the Peppers made a | egal |y adequate
prof fer because the trial judge repeatedly told the Peppers that

she would consider additional material as submtted by the

Peppers. The trial judge said, "If you can ... put together
sonmet hing nore conpelling than what | have already heard and
seen, | will gladly take a ook at that."

Appellants did proffer evidence to the trial judge that
they were unable to pay for Travis's future nedical care.
According to the July 13th proffer, Linda Pepper no | onger works
outside the honme because she nust be honme to care for Travis;
Terry Pepper earns $20, 795 a year working at his own business as
an aut onobil e nmechanic; after paying taxes, the Peppers have a
net nonthly income of $1,537.75, which is well short of their
nont hly expenses of $2, 289.

The Peppers do not have an individual savings account.
They hold in their names, as parents of their older son, Tyler,
age 10, a savings account worth about $18,000, which is
designated as his college fund. They have an account in
Travis's nane contai ni ng about $1, 700, conprised of gifts given

to him M. and Ms. Pepper each hold about $9,000 in
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i ndividual retirenment accounts, which represent the only
retirenment funds they have avail abl e.

According to the materials set forth in the proffer, M.
Pepper's incone and the conbined savings of the Peppers are
insufficient to pay for all of Travis's future nedical needs.
The child has limted vision, severe cerebral palsy, partial
mot or paralysis of all four linbs, brain danmage, severe nental
and notor retardation, and spasticity. He cannot stand or sit
up without assistance. In fact, he requires assistance with all
of his activities of daily living. Appellants proffered that
Travis needs a wde range of nedical, rehabilitative, and
t herapeutic services, which, as of the date of trial, he was not
receiving. Appel l ants proffered deposition testinony of Dr.
Der akshani, who opined that Travis needed a van with a lift, a
wheel chair and other devices to assist him in standing and
sitting, an electric bed, frequent physical therapy, and hone
nodi fications. Dr. Derakshani also testified that Travis needed
daily nedication and yearly nuscle surgery. Raphael M nsky, a
special rehabilitative psychol ogist, affirned by affidavit that
Travis needs physical therapy three tinmes a day; occupationa
and speech therapy once a week; and vision services once a
month. He also needs lifting and positioning devices, such as
a prone stander, bath chair, wheelchair, and electric hospita
bed, because his nother has difficulty [ifting and noving him
According to Dr. M nsky, the Peppers' honme needs to be nodified

to accommodat e a di sabl ed person.
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Appel l ants further proffered that Travis was not receiving
necessary nedical services and equi pnent. He was not receiving
physi cal, speech, occupational, hydro, or vision therapies
because the Peppers could not afford those services. The
Peppers did not have much of the equipnment they needed for
Travis, including a wheelchair, electric bed, shower chair, and
a prone stander.

The Peppers also proffered deposition testinony and an
affidavit of an expert economst, M. Smth, who opined that the
total present value of "Travis's nedical, hone attendant care,
transportation, therapeutic, and equi pnent and supplies needs”
for the remainder of his life was in excess of $7,600,000. Mbst
of these expenses, which average about $117,000 a year, are not
covered by the Peppers' insurance policy. For exanple, the
Peppers' insurance does not cover hone nursing, anbulatory
appar atuses, hone nodifications, durable nedical equipnment for
hone wuse, long-term (i.e., lasting nore than sixty days)
physi cal, speech or occupational therapies, and vision training.?

The Peppers proffered that they were unwilling to provide

for Travis if it meant either selling their hone® to pay for his

8\ cannot say precisely what portion of the $117,000 will be covered by
i nsurance, but it is obvious that a large portion will not be.

The policy does cover office visits with a prinmary care physician,
office visits with a specialist, short-termrehabilitation service (i.e.,
under 60 days), hospital stays, and surgeries.

9The Peppers own the house in which the famly lives. W cannot
determne fromthe record how nmuch equity they have in it.
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medi cal expenses or tapping into their retirenment accounts and
Tyler's col |l ege fund.

On July 19, 1994, at trial but outside the hearing of the
jury, the Peppers proffered that they would have testified

as to their incone and financial inability and/ or
unwi I I ingness to afford and/or provide Travis
with the necessities his physician said he wll
need to survive. They also would have testified
that the insurance policy that they had with the
Del marva does not provide for any of the services
Travis requires such as physical therapy,
hydr ot her apy, occupati onal , speech, Vi si on
t herapy, hone health aid and, after he reaches --
becones an adult, the educational services that
would go on. It does not cover durable nedicals,
does not cover but a small anount of
prescriptions and office visits. | think it's
all but $10.00 at this tine. And does not cover
the -- over 95% of all of the itenms that his --
Dr. Derakshani and Dr. M nsky indicated would --
woul d have indicated, to a reasonabl e degree of
medi cal certainty, were necessary for this
patient.

"Ennanual Smth is an economst and if
permtted to testify, he would have testified to
a reasonabl e degree of econom c probability that
t he education, nedical care and other related
expenses related to Travis Pepper, [as stated by
Dr. Derakshani and Dr. Mnsky,] would have
exceeded $7.4 mllion, all of which would have
been deened necessary for this patient, which the
Peppers coul d not afford.

We hold that the Peppers nade a sufficient proffer that
they were unable and/or unwilling to pay for Travis's future
medi cal expenses. Hopkins's proffer was not as substantial.
Counsel for Hopkins stated that "sonmewhere in here [Ms.
Pepper's deposition] she essentially said that wth the
exception of $10 deductibles and $20 deducti bl es here and there,

that essentially all of the bills to date had been covered by
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i nsurance." Later, appellee argued, "Because the Peppers told
us in discovery that they could afford Travis' needs and had
good insurance to pay for it, we did not push further discovery
on that point." Finally, the foll owi ng exchange rmust be not ed:

THE COURT: How are the durable medical costs
being paid at this tinme?

[ COUNSEL FOR APPELLANTS]: They are paying it
out of pocket.

[ COUNSEL FOR APPELLEE]: That is the point,
Your Honor.

The trial judge, in ruling on the notion in |imne, stated:

The question is whether or not this case falls
within the necessaries exception [of Garay v.
Overholtzer, 332 Md. 339 (1993)] in which the
parents woul d have to be unable or unwilling to
pay. There certainly is no indication of any
unwi | i ngness to pay. The question is whether or
not the mnor child can show -- and that is the
way the case reads -- that the parents are unable
to pay.

[I]n fact [his] expenses are being paid
in sone part. The durable nedicals are being
pai d out of pocket, apparently, | do not doubt at
sone great strain...

.. [Qther expenses are being covered by
virtue of whatever the insurance is that the

parents provide. And ... there is a fund for
[sic] which there are resources available,
apparently. So | cannot find from what | have

heard to this point that there is [a] show ng
that these folks are within the category of
i ndi gent persons.

OHopki ns argued that it has never had the opportunity to have an
accountant review M. Pepper's business records and that it would have served
a detailed request for the production of docunents had it known the Peppers’
financial status was an issue.

Hopki ns di d conduct discovery on the Peppers' financial state even
after M. and Ms. Pepper's clains were dismssed at summary judgnment on
August 2, 1993. Hopkins deposed M. Snmith, appellants' econom st, in Decenber
1993, four nonths after the Peppers' clains becane a non-issue in the case.
Hopki ns deposed Dr. Derakshani, questioning himon what Travis needed
nedi cal | y. Hopkins al so deposed M. M nsky and received his report detailing
Travi s's nmedi cal necessaries. Hopkins had a copy of the Peppers' tax return.

Hopki ns's clai mof ignorance and surprise is without nmerit.
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This is a famly, at l|east the father of
which, | amtold, has his own business that is a
running, going operation. So absent sone
further, nore conpelling evidence to show ne that
they are within the class of persons who woul d be
characterized as unable to pay, then the
Defendant's Mdtion in limne wth respect to
medi cal expenses i s granted.

(Enmphasi s added.)

The Peppers' insurance policy provides bare bones coverage
for the expenses Travis is already incurring and does not cover
at all treatnent that his doctor says he needs but is not
receiving. The Peppers may be paying for the nedical treatnent
Travis currently receives; however, based on the proffer, a jury
could find that he is not getting the nedical care that he
needs. A jury issue was presented by the evidence set forth in
the Peppers' proffer. W find that the trial judge erred in

granting the notion in |imne.

B. The Conpl aint

Appel l ee inpliedly argues that Count | was insufficient to
state a claim upon which relief could be granted insofar as
future nedi cal expenses are concerned because of the nmanner in
which Travis's danmages were pled in that count. Count | of the
original conplaint does allege that Travis suffered and w |

continue to suffer permanent and severe injuries "which have in

Ynits brief, Hopkins argues that
Plaintiffs' substantive argunment is prem sed on the

applicability of certain exceptions to the rule laid down

in Garay .... Because they raised that argunent for the

first tine on the eve of trial, Judge Smith, exercising her

di scretion, dism ssed the anended conplaint and refused to

hear evidence on the point. That decision disposes of this

case.
Later, Hopkins wites, "The Plaintiff's failure to raise their Garay clains in
atinely fashion is itself dispositive of this appeal."
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the past necessitated and wll in the future necessitate
expenses for: physical therapy and testing, frequent nedica
evaluation and care, nedical treatnent, special functional
instruction and personal attendance and care."
Al though a pleading should not contain

unnecessary evidence, it does need to contain

"such statenents of fact as may be necessary to

show the pleader's entitlenment to relief.” M.

Rul e 2-303(b). The Rule expresses the

requirenent laid down in Fletcher v. Havre de

Grace Co., 229 M. 196, 200 (1962), that the

subject matter of a claim nust be stated "with

such reasonabl e accuracy as will show what is at

i ssue between the parties, so that, anong ot her

things, the defendant may be apprised of the

nature of the conplaint he is required to answer

and defend."
Fi scher v. Longest, 99 Md. App. 368, 380, cert. denied, 335 M.
454 (1994). Travis alleged that Hopkins had a duty toward him
that it breached that duty by m shandling him both pre- and
post-operatively, that the breach caused injuries to him and
that he was entitled to damages as a result, including nedical
expenses. Adm ttedly, the damages were pled in a conclusory
fashion. |If appellee desired specifics, it should have filed a
notion for a nore definite statenent.?!? See GCeneral Fed.
Constr., Inc. v. DDR Thomas, Inc., 52 MI. App. 700, 705 (1982).

Appel | ee al so could have nade a notion to dismss for failure to

221t a pleading to which an answer is pernitted i s so vague or
anbi guous that a party cannot reasonably frane an answer, the party may nove
for a nore definite statement before answering. The notion shall point out
the defects conplained of and the details desired.” M. Rule 2-322(d).
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state a claim upon which relief can be granted.®® Appellee,
however, never nmade either notion. Accordingly, that argunent
IS waived.

C. Post-Mjority Expenses

The trial judge also held that Travis had no claim for
post-majority nmedi cal expenses because, "[i]n effect, this child
wi |l never be emancipated He will be[,] under Presley v.
Presley, a child who is always dependent on his adult parents.”
As denonstrated below, this holding involves circul ar reasoning,
i.e., Travis has no cause of action for post-nmgjority expenses;
therefore, he will be dependent on his parents. This begs the
gquestion of whether he does have a cause of action for post-
maj ority medi cal expenses. | f he does, then Hopkins would be
required to pay those expenses, and he obviously would not be
dependent on his parents for the cost of post-majority nedica
care.

As already noted, a mnor generally does not have a cause
of action for nedical expenses because the "parents possess the
exclusive right to recover a mnor's pre-mgjority nedical
expenses. " Garay, supra, 332 M. at 367. Parents do not,
however, have the primary responsibility for post-majority
medi cal expenses of their children. An adult child is primarily

liable for his or her own nedical expenses. Appellee argues,

BMi. Rule 2-322(b). This defense may be raised "in any pleading or by
notion for summary judgnment under Rule 2-501 or at the trial on the nerits.”
MI. Rule 2-324(a). It may not be raised, however, for the first tine on
appeal .
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however, that FL 8§ 13-102'* abrogates this principle for a
destitute inconpetent adult, making the inconpetent adult's
parent responsible for his or her food, shelter, care, and
cl ot hi ng.

This Court held in Presley v. Presley, 65 M. App. 265
(1985), that the duty of support, which arises "when the child
has insufficient resources and, because of nental or physical
infirmty, insufficient incone capacity to neet his reasonable
living expenses,"” may be enforced in equity. ld. at 277-78
(emphasis in original). As noted above, the trial court relied
on Presley, supra, in denying Travis's claim for his post-
maj ority expenses. This reliance was m spl aced, because not hi ng
in Presley or in the statute nmakes a parent primarily |liable for
t he nmedi cal expenses of an adult child.

Section 13-102(b) of the Famly Law Article places upon an
adult child s parents a contingent responsibility for the adult

child s nedical expenses if the adult child is destitute and

The statute provides in full:
§ 13-102. Prohibited acts; penalties.
(a) Duty to support destitute parent. -- If a
destitute parent is in this State and has an adult child
who has or is able to earn sufficient means, the adult
child may not neglect or refuse to provide the destitute
parent with food, shelter, care, and clothing
(b) Duty to support destitute adult child. -- If a
destitute adult child is in this State and has a parent who
has or is able to earn sufficient nmeans, the parent may not
negl ect or refuse to provide the destitute adult child with
food, shelter, care, and clothing
(c) Penalties. -- A person who violates any provision
of this section is guilty of a m sdenmeanor and on
conviction is subject to a fine not exceeding $1, 000 or
i mpri sonment not exceeding 1 year, or both
"Destitute adult child" is defined as an adult child who "(1) has no neans of
subsi stence; and (2) cannot be sel f-supporting, due to nental or physica
infirmty." FL § 13-101(b).
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cannot pay them This crimnal statute does not purport to take
away anyone's civil cause of action. Furthernore, the
contingent responsibility would not nornmally be expected to cone
into play if injury is caused by the negligence of a solvent
third party and if the tort system works as it shoul d. Tort
recovery is designed, inter alia, to prevent an injured party
from becomng destitute and a burden upon innocent third
parties. Hopkins is responsible for the fair, reasonable, and
necessary cost of Travis's post-majority nedi cal expenses caused
by its negligence. Having been adjudged negligent, Hopkins can
be expected to pay any danages that a jury assesses against it
for such future post-majority nedical expenses. When Travis
col l ects these damages, plus the $350,000 al ready awarded, there
is no reason to believe that Travis will be dependent on his
parents for these expenses because of destitution.

Under appellee's theory, any adult injured by another's
negl i gence woul d have no cause of action for nedi cal expenses if
three conditions were nmet: 1) the injured party is, at the tine
suit is brought, destitute; 2) the injured party has a parent or
an adult child living in this state who is able to earn
sufficient means to support the injured party; and 3) the injury
is severe enough so that the injured party in the future wll be
unable to support hinself. To say the |east, application of FL
8 13-102 in the suggested manner woul d have bizarre results. As
just one exanple, a sixty-year-old father, who is paralyzed,

unable to work, and destitute due to the negligence of a rich or

19



wel | -i nsured defendant, would be denied recovery for nedica
expenses if the defense could prove that the plaintiff's forty-
year-old son lived in Maryland and had the ability to earn
enough to support his father and pay his nedical bills. This
woul d be an illogical result and one not contenplated by the
| egislature when FL 8 13-102 was enacted. The cardinal rule of
statutory construction is to effectuate |egislative intent, and
in ascertaining that intent we "adopt that construction which
avoids an illogical or unreasonable result, or one which is
i nconsistent with common sense.” Kaczorowski v. Gty of
Baltinore, 309 Md. 505, 513 (1987). For these reasons we reject
appellee's interpretation of FL § 13-102.

Appel | ee al so argues that Travis will have no post-majority
expenses because "the jury found that Travis will not survive to
the age of mgjority." Appel l ee's argunent is based on the
jury's negative response to the follow ng special interrogatory,
included on its verdict sheet:

Do you find by a preponderance of the evidence
that Travis Pepper's |life expectancy is such that
he will likely live to an age at which a person
could ordinarily becone gainfully enpl oyed?

The jury was asked to answer this question in light of
Travis's claimfor future |ost wages. By answering "No," the
jury did not have to continue its deliberations and nake an
award for future lost incone. |In other words, because the jury

found that Travis would not survive to an age at which a person

could ordinarily becone gainfully enployed, he had no damages
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for future lost incone. The question does not, however,
indicate that the jury found Travis would not survive to the age
of majority. The record contains nothing to indicate that the
term"age of mpjority" is equivalent to "age at which a person
could ordinarily becone gainfully enployed.™ Therefore, the
jury sinply did not decide the issue of whether Travis would

live to be eighteen.

A Limtation of Dr. Brownl ee's Testinony

One of the key contested issues at trial was Travis's life
expectancy, which bore on his damages for future |ost incone.
Appel lants attenpted to elicit testinony from their expert
witness, Dr. WIlliam J. Brownlee, that Travis had a "normal"
i fe expectancy. Appel l ants argue the trial judge commtted
reversi ble error when she excluded this testinony.

Appel l ants called Dr. Brownlee to testify as an expert in
the field of forensic pathol ogy and general surgery, both pre-
and post-operative. The following colloquy occurred at the
bench:

[ COUNSEL FOR APPELLANTS] : ... | would al so
want to offer him on life expectancy, but you
rul ed yesterday, | think, that since Dr. Cerino

hadn't evaluated the patient, that he could not
so testify.... [Dr. Brownl ee] has not eval uated
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the patient ... but I would be offering him on
that as wel | . [%5]
[ COUNSEL FOR APPELLEE]: He's never |laid eyes
on the boy.
THE COURT: | have the sane ruling.
Appel I ants' counsel then proffered that, had Dr. Brownl ee been

allowed to testify, he would have stated that Travis has a

normal |ife expectancy.
Dr. Mal ek Der akshani, Travis's treating physician,
testified as an expert on pediatric cardiology. Hopki ns' s

counsel objected to Dr. Derakshani expressing an opinion on
Travis's |life expectancy. The trial judge ruled that a doctor
who had treated Travis would be able to testify as to Travis's
life span but expressed concern that Dr. Derakshani was not
famliar with studies, statistics, and other literature on
persons wth Travis's probl ens. After further qualification,
Dr. Derakshani was permtted to testify that Travis has a normnal
i fe expectancy.

Appel lants allege the trial <court's ruling that Dr.

Brownlee could not give an opinion as to Travis's life

®The previous day, appellants had called Dr. Mchele Cerino as an
expert in the field of surgery and attenpted to elicit an opinion as to
Travis's |ife expectancy. Counsel for appellee objected, stating
There are factors that nust be consi dered when determning
what a child's |ife expectancy is .... There's been no
testinmony as to where Travis stands today on those factors
and for this witness to express an opinion as to Travis
Iife expectancy, wi thout any foundation of that sort, is
whol |y specul ative and woul d be very prejudicial and
think ... inproper
Appel | ee' s counsel stressed that Dr. Cerino had never personally exam ned
Travis. Appellants' counsel then said, "I will concede that the best person"
to testify as to Travis's |ife expectancy "is his treating physician, who sees
himall the tine." The trial judge responded, "Well, why don't we save it for
t hat doctor ?"
Appel | ants do not contend that the trial court erred by excluding Dr.
Cerino's testinony on |ife expectancy.
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expectancy prejudiced them because Hopkins was able to elicit
testinony on that issue from two expert w tnesses.!® First,
Hopkins called Dr. Edward B. Clark as an expert on pediatric
car di ol ogy. Dr. Cdark had exam ned Travis at Hopkins several
tinmes prior to Travis's surgery. Wen appellee's counsel asked
Dr. Clark to express an opinion as to Travis's expected life
span, counsel for appellants objected. The follow ng then
occurred:

[ COUNSEL FOR APPELLANTS] : Your Honor has
previously ruled that only those who have
exam ned Travis can testify on life span.

[ COUNSEL FOR APPELLEE]: He exam ned him

[ COUNSEL FOR APPELLANTS]: No, only way back
when, in 1987; not recently.

[ COUNSEL FOR APPELLEE]: He has exam ned him
He is definitely qualified fromthe standpoint of
education and trai ning, and he has had a hand on
hi m He was the guy who diagnosed this child,
for heavens sake.

[ COUNSEL FOR APPELLANTS]: If he can testify
based on his exam nation of the child, fine; but
we have proffered four [sic] experts who, based
on their training and knowl edge of the sane type
of information that he has avail abl e, were ready
to opine that Travis Pepper would have a | ong and
normal life span. So if he is going to testify
as a result of his examnation and no other
studies, that's fine; otherwise, it would be very
unfair to the Plaintiff's side.

THE COURT: Ckay, well, he has exam ned the
chil d. He is also an expert in pediatric

pppel l ee also attenpted to elicit on cross-exanination an opinion from
Dr. Lyons, a general thoracic surgeon called as appellants' witness, as to
Travis's |ife expectancy. Appellants objected, and the foll owi ng occurred:
[ COUNSEL FOR APPELLANTS]: Your Honor, this Court has
repeat edly disallowed any physician, who has not exam ned
him fromtestifying in any area concerning [life
expectancy]. And this was never gone into in direct
exam nation and this witness was never offered for that....
THE COURT: It is beyond the scope of direct, certainly
she hasn't gotten into that at all. And second ... [in an]
attenpt to maintain sone |evel of consistency with respect
to the life expectancy questions and he hasn't seen himand
he hasn't said it so |'mgoing to sustain her objection.
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cardiology famliar with the particul ar anonalies
that this child experienced. And again, he is
famliar generally with life span issue. | think
he is nmore than qualified to testify on the
i ssue. Your objection is overrul ed.

Dr. Oark anbiguously opined that "it is unlikely that [Travis]
will live beyond his |late teens or 20s."

Dr. Ross Ungerleider was called to testify for Hopkins as
an expert in pediatric cardiac surgery. Appellants objected to
himtestifying as to Travis's |ife expectancy and the foll ow ng

occurred:

[ COUNSEL FOR APPELLANTS]: He's never exam ned
this patient.... W've had five [sic] experts
excluded from testifying because they're [sic]
not examned the patient and | would ask the
Court to do the sane in this situation, as to
i fe expectancy.

[ COUNSEL FOR APPELLEE]: | think the question
is really one of proper foundation in this
serious case. Wth respect to her experts, part
of our objection was that the doctors hadn't
exam ned the child, but a magjor part of it ... is
that there are certain aspects of the child's
condition that were not known to those experts,
or at least proffered [sic] at the tinme that they
testified ... | think that this doctor, given his
training and experience, his know edge of the
course of these children, the fact that he treats
t hem every day, conbined with the information
testified to by Dr. Derakshani, is a perfectly
sufficient basis for himto testify regarding
life expectancy issues.

[ COUNSEL FOR APPELLANTS]: Absolute [sic] is
not . Al of our experts are basing their
opi nions on the sanme information that he wants to
use, the very sane And we were excluded from
doi ng that.

THE COURT: | think that there's one big
di fference. This is sonebody who has treated
patients who have the sanme condition and has done
surgery on patients who have the sane condition.
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Dr. Ungerleider was permtted to express an opinion as to
Travis's |life expectancy, stating that Travis would live only
until he was about 15 or 20.

The adm ssibility of expert testinony is within the sound
di scretion of the trial court, and its action wll seldom
constitute a ground for reversal. Radman v. Harold, 279 M.
167, 173 (1977). The trial court's determnation is reversible
“"if it is founded on an error of |aw or sone serious m stake, or
if the trial court clearly abused its discretion.” | mpal a
Pl ati num Ltd. v. Inpala Sales, Inc., 283 Ml. 296, 332 (1978).

Expert testinony may be admtted at trial if it

will assist the trier of fact to understand the
evidence or to determne a fact in issue. In
making that determnation, the court shal

determne ... whether the witness is qualified as
an expert by know edge, skill, experience,
training, or education, ... and ... whether a

sufficient factual basis exists to support the
expert testinony.

Md. Rule 5-702. It is not necessary for a proposed witness to
have been personally involved in the activity about which he
intends to testify as |long as he has denonstrated a special and
sufficient know edge of the activity. Radman, supra, 279 M. at
170 (allowing an internal nedicine specialist to express an
opi nion on the performance of an abdom nal surgical procedure
even though he had never perforned one hinself).

The trial judge clearly recognized the inportance of an
expert being acquainted with Travis and his cardiac disorder in

order to express a neaningful opinion of its effect on Travis's
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life expectancy. Dr. Brownl ee had never exam ned Travis. The
trial judge also recognized the inportance of training,
education, or experience in dealing with patients wth the sane
or simlar defects as Travis in order to express a neani ngful
opinion as to how long Travis mght |ive. Dr. Brownl ee had
never managed a three-nonth-old child' s care after open-heart
surgery, had never perforned surgery to correct tetral ogy of
Fallot wth pulnmonary atresia, and had not handled pediatric
cases in the past ten years. W find no abuse in discretion in
not allowing Dr. Brownlee to express an opinion as to Travis's
i fe expectancy.

Further, appellants were able to introduce |ife expectancy
testinmony through Dr. Derakshani, Travis's treating physician
Appel l ants have failed to show that they were prejudiced by the
exclusion of Dr. Brownlee's |life expectancy testinony. Bradley
v. Hazard Technology Co., 340 M. 202, 206 (1995) (unless an
appel l ant can denonstrate that a prejudicial error occurred
bel ow, reversal is not warranted); Beahm v. Shortall, 279 M.
321, 330 (1977) (burden of denonstrating both error and
prejudice is on the conplaining party). See also, Bailey v.
State, 63 Md. App. 594, 610, cert. denied, 304 MI. 296 (1985)
(hol ding that because appellant was permtted to elicit sanme
evidence from other wtnesses, any error in limting cross-
exam nation of forensic serology expert was harnless). Dr.

Brownl ee' s testinony woul d have been cunul ative; therefore, the
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exclusion of his testinony would not be a ground for reversal.

B. Allowance of Dr. dark's Testinony

Appel l ants contend that the trial judge erred by allow ng
Dr. Clark to "render opinions on Travis' |ife expectancy based
on findings in the Baltinore-Washington Infant Study; a study
that Dr. Clark opined was not a reliable authority but rather

only a reliable estimate of |ife expectancy." (Emphasis in

original.) Statements nade in a learned treatise are adm ssible
as an exception to the hearsay rule if established as a reliable
authority by the testinony or adm ssion of the wtness. M.
Rul e 5-803(b) (18).?

First, appellants did not object at the proper tinme to Dr.
Clark's opinion. W quote fromthe transcript:

[ COUNSEL FOR APPELLEE]: Based on those
factors, do you have an opinion today as to what
Travis Pepper's life expectancy is today?

[ COUNSEL FOR APPELLANTS]: (bjection.
THE COURT: Overrul ed.
THE W TNESS: | do.
BY [ COUNSEL FOR APPELLEE] :
Q What is that?
A That it is unlikely that he wll Ilive
beyond his |l ate teens or 20s.

The proper time to object would have been to the question that

was directed to eliciting the opinion, not the question that was

YMaryl and Rul e 5-803(b)(18) provides that a
statenment is adm ssible as an exception to the hearsay rule
[t]o the extent ... relied upon by the expert witness in
direct examnation, [if] contained in a published treatise,
peri odi cal, or panphlet on a subject of history, nedicine,
or other science or art, [which is] established as a
reliable authority by the testinony or adm ssion of the
Wi t ness, by other expert testinony, or by judicial notice.
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directed to discovering whether the expert had an opinion.?®
Shpak v. Schertle, 97 M. App. 207, 219, cert. denied, 333 M.
201 (1993) (holding that objection to question asking expert "do
you have an opinion" was properly overruled and that no
objection was nmde to "crucial question, “what is that
opinion'").

Assum ng, arguendo, that the objection had been preserved,
we find that Dr. Cark clearly stated that the Baltinore-
Washi ngton Infant Study ("BWS") was reliable.

THE COURT: Doct or, wth respect to the

Bal ti nore-Washi ngton | nfant St udy, do you
consider that a reliable authority?

THE W TNESS: | consider that a reliable
estimate of a larger field of all «children.
That's a sanple. And so we use sanples

statistically. We use sanples when we try to
determne many things in the world. And what |
showed you was a sanpl e of experience here in the
Bal ti nore- Washi ngton area. It does not include
every case of pulnonary atresia ... in the United
States, or Europe, or Africa, or Asia, or South
Anerica, but it is a reasonable estimate. And |
expect that wthin certain boundaries, that
reasonabl e estimate would hold up in other areas

as well.

I f we had every case that had ever occurred in
the world, and we had it in one place -- which of
course, we never wll because we can never
collect all of those cases, then that would be
authoritative. But in the absence of having
every case, every piece of information, then we
have to make judgnents. | think that it is

Bpppel | ants again nmade no objection a few nminutes |ater when the trial
judge directed that the testinony be repeated after becomng aware that a
technical difficulty nmay have turned off the recording device.
[ COUNSEL FOR APPELLEE]: ... [D]o you have an opinion
today as to Travis Pepper as he is today, what his life
expectancy is?

A Yes, | do.
Q What is that opinion?
A My opinion is that it is unlikely that he will

survive beyond his |ate teens or 20s.

28



reliable, but | certainly wouldn't consider it
authoritative.

(Enmphasi s added.)
Dr. Clark was attenpting to define what he neant when he
said the BWS was not "authoritative.” In doing so, he called

it reliable. W find no error in the adm ssion of his opinion.

JUDGMVENT AGAI NST JOHNS HOPKI NS HOSPI TAL

N THE AMOUNT OF $350, 000 FOR NON- ECONOM C
DAVAGES AFFI RVED;

CASE REMANDED TO THE CI RCU T COURT FOR
BALTI MORE CITY FOR A NEW TRI AL AS TO THE
AMOUNT, | F ANY, TRAVI S PEPPER | S ENTI TLED
TO RECOVER FOR MEDI CAL EXPENSES;

COSTS TO BE PAI D 75% BY APPELLEE AND

25% BY APPELLANTS.
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