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Perdue farms, Inc., successor by nerger to Showell Farns,
Inc., appeals froma judgnent of the G rcuit Court for Wrcester
County affirmng a decision of the Wrcester County Board of
Zoning Appeals that granted Showell| Farns's application for a
speci al exception to permt irrigation spraying of wastewater but
i nposed an onerous condition that Showell Farnms believed was
beyond the Board's power to inpose. Appel | ee, Li nwood Hadder
was one of several protestants to the granting of the permt who
filed cross-appeals fromthe Board's decision. Al of the other
protestants and cross-appellants in the circuit court wthdrew
from the case, |eaving Hadder as the only respondent and cross-
appel l ant below. Appellee did not file a brief in this Court.

The sole issue presented in this appeal is whether the
conprehensive regqulation by the Mryland Departnent of the
Environment of water quality wthin the State preenpts the
authority of the W rcester County Board of Appeals to inpose the
challenged condition limting the amunt of nitrogen in the
wastewater irrigation spray.

The State of Miryland has filed an amcus curiae brief
espousi ng appel lant's argunent that the conprehensive regul ati ons
promul gated by the Departnent of the Environnment does preenpt the
authority of the Board of Zoning Appeals to inpose the condition

that it attached to the wastewater spray irrigation special
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exception. We agree, and shall reverse the judgnent of the

circuit court.

St atenent of Facts

For many years Showel| Farnms (now Perdue Farns) has operated
a poultry processing facility in Wrcester County, Mryland. For
over 15 years, appellant has discharged its wastewater into the
St. Martin River after pretreatnent on the site by biological
treatnment in a lagoon, clarification, filtration wth a sand
filter, and chlorination.

In 1990, appellant applied for renewal of its wastewater
di scharge permt. At that tinme, the Maryland Departnent of the
Envi ronment (MDE) was endeavoring to phase out discharge of
wastewater into surface waters and replace it with a spray
irrigation system whereby the wastewater is used to irrigate
Crops. The crops renmove nutrients from the wastewater and
utilize them for grow h. The result is that substances that
woul d be deleterious to water quality if discharged into surface
water or allowed to leach into groundwater are turned to
beneficial use. Mcrobial action in the soil further treats the
irrigation wastewater, reducing the amunt of undesirable
el ements to an acceptable |evel.

To this end, the MXE conditioned its new wastewater
di scharge permt upon appellant’'s inplenenting a spray irrigation

system Both parties entered into a conpliance agreenent that



- 3-

required appellant to install a spray irrigation system To
conply with that agreenent, appellant acquired 700 acres of |and,
200 of which would be used for spraying, with the rest serving as
a buffer.
In nmeeting federal and state water quality standards, the

MDE permt sets forth nunmerous requirenents, three of which are
especially inportant in our case. First, the permt requires
pretreatnment of wastewater prior to irrigation. Second, in order
to obtain optimal nutrient absorption, the permt specifies which
fields may be irrigated and the anmount of water that can be
sprayed on the fields during given periods. Moreover, the permt
prohi bits spraying on bare soils. Finally, the permt prohibits
appel lant from spraying wastewater if the irrigation would harm
groundwater quality. The permt expressly provides:

Di scharge of the treated wastewater shall not

cause the natural (background) groundwater

quality, as nmeasured in the nonitoring wells

to exceed standards for type 1 aquifers as

speci fied in COVAR 26.08.02.09.C

"Groundwat er Quality Standards.™
The G oundwater Quality Standards specify, inter alia, that
nitrate as nitrogen may not exceed 10 ng/L. The permt requires
appellant to nonitor thirty-four wells to assure conpli ance.

Worcester County permts spray irrigation of wastewater on

agricultural property as a special exception. Appellant applied

to the Wrcester County Zoning Board (Board) for a special

excepti on.



At a hearing on 14 July 1994,
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the Board accepted a report

Woten Conpany, of Raleigh, North Carolina (Woten

Report) into evidence. The report recommended a nitrogen limt

of 16 My/L at the nozzle:

Gven the level of pretreatnent proposed,
organic | oading (BOD5) and suspended solids
|oading wll be inconsequential. Ni t rogen
loading is of great concern. A maj or
consideration wth any spray irrigation
systemis that it not cause the groundwater
nitrate concentrations to exceed the drinking
wat er standard of 10 ng/L. N trogen | oadings
for the proposed Showell Farnms system may

push this criteria. The pretreatnent system

that will be wused has been nodified to
provide partial nitrogen renoval. Based on
projected loading rates, in order for the
system to function wthout |eopardizing
groundwater nitrate concentrations, partial
nitrogen renoval wll be necessary.

Anot her witness for the other opponents of the special

testified

Nozzl e.

exception

that nitrogen should be limted to 10 ng/L at the

Dane Bauer, Deputy Director of Maryland s Water

Managenent

Adm ni stration, responded to the Whoten Report in a letter to the

Board of Zoni ng Appeals. He wote:

We have noted the coments of the Woten
Conpany on the proposal and would like to
offer the followi ng in response.

1. Ni trogen Loadi ng. Qur permt wll
require the growh and harvesting of cover
crops on the site that utilize nitrogen. The
irrigation rate is limted to provide no nore
nitrogen than the cropping of the site wl
renmove. This requirenent is a key provision
of our irrigation permts. Addi ti onal
pretreatnent to renmobve nitrogen IS not
necessary.
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Testifying at the July 14th hearing, Bauer pointed out that the
MDE controls nitrogen spray irrigation systenms through the
| oading rates, application rates, crop mnmanagenent plans, and
other limtations of the permt. He concluded that the anmount of
ni trogen discharges at the nozzle of the spray irrigation system
is irrelevant. Rat her, he maintained, what is relevant is the
i npact of the wastewater stream on groundwater after uptake by
the crops, mcrobial action, and filtration through soils. Mbst
i nportant, Bauer testified that MDE s discharge permt programis
preenpti ve:

First of all, the discharge permt is a

preenptive program by State |aw. The only

agency in the State that has jurisdiction

over things that require discharge permts

are the Maryland Departnent of Environment.
And we do delegate some authority to the

| ocal health departnent, but we don't
del egate authority for these types of
syst ens.

The Board granted the special exception, but inposed a
condition that "the nitrogen concentration in the sprayed
(irrigated) wastewater [shall] not exceed twenty mlligrans per
liter (20 ng/L), on a flow rated (sic) annual average basis.” In
devel oping this condition, the Board wote:

In rendering its decision (as enbodied in
this "Opinion") on the application, the Board
is not unm ndful that the State believes that
State law (or regulations) preenpts | ocal
officials from regulating certain facets of
the proposed spray irrigation system e.g.,
storage capacity and limts on nitrogen
concentration. Wil e respecting the State's
view on this matter, it is the Board's belief
that the proper discharge of the duty and
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obligation inposed upon it by the Zoning
Or di nance, i.e., to approve only such
requests for special exceptions as "will not
adversely affect the health, safety, norals,
security or general welfare of residents,
workers or visitors in the area", nandates
the inposition of such conditions on a
speci al exception as wll ensure such non-
I njurious consequences. It is the Board's
belief that the conditions relating to
nitrogen |imts and storage capacity, as
herein inposed, are essential to the public
health, safety and wel fare.

While the Board's decision was on appeal to the circuit
court, the MXE issued a permt for appellant's proposed spray
irrigation system The permt formalized an early warning
procedure to ensure that appellant's discharge would not cause
groundwater to exceed the state drinking water standard for
nitrates of 10 ng/L. The final permt does not inpose a nitrogen
limtation at the nozzle.

The circuit court affirmed the Board' s decision. Appellant

then noted this tinely appeal.

Di scussi on
State law may preenpt local law in one of three ways: (1)
preenption by conflict; (2) express preenption; or (3) inplied
preenption. Tal bot County v. Skipper, 329 M. 481, 486-87
(1993). Preenption by conflict exists if a local ordinance!

"prohibits an activity which is intended to be permtted by state

Preenption by conflict is not linmted to |ocal ordinances but may al so
i ncl ude ad hoc regul ations created by a board that in essence has the effect of
I aw.
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law, or permts an activity which is intended to be prohibited by
state law " Id. at 487 n.4 (citing Boulden v. Myor, 311 M.
411, 415-17 (1988)); Rockville G osvenor v. Montgonery County,
289 M. 74, 96-99 (1980); County Council v. Ilnvestors Funding,
270 M. 403, 421-423 (1973); Cty of Baltinore v. Sitnick &
Firey, 254 Md. 303, 313-14 (1969); Rossberg v. State, 111 M. 394
(1909); Holnes v. Maryland Reclamation Associates, Inc., 90 M.
App. 120, cert. dism ssed sub nom County Council of Harford Co.
v. Maryland Recl amation Assoc., 328 M. 229 (1992). Preenption
analysis is disjunctive; the court need only find that one of the
three preenption areas exists. Since state |aw governing
nitrogen Jlimtations conflicts wth the Wrcester Board's
conditions, we need not discuss preenption by inplication or
express preenption.

The Board's nitrogen limtation would prohibit spraying of
wat er exceeding 20 ng/L of nitrogen at the nozzle even though MDE
allows it so long as it does not exceed 10 ng/L of nitrogen in
t he groundwater. In essence, the zoning board is inpermssibly
second guessing MDE on the question of how best to achieve
conpliance with a standard contained in MDE s water quality
regul ati ons. The Board inposed a standard at the nozzle
potentially requiring additional pretreatnent prior to spraying.
This could be acconplished at a substantially higher price for
appel l ant, thus abdicating the State's goal of encouraging spray

irrigation over surface water discharge. The State's plan
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bal ances the need to have a better disposal systemwth the need
to protect the groundwater. The State, in balancing these
interests, does not place a limtation at the nozzle but instead
relies on a conbination of (1) existing pretreatnent, (2)
treatnent after the water |eave the nozzle, and (3) stringent
noni t ori ng. The State permt requires a nmanagenent plan
denonstrating that the conbination of flowrate, soil types, crop
types, and rotation of fields and crops wll prevent excess
nitrogen from reaching groundwater. The MDE permt further
assures conpliance by requiring groundwater nonitoring and other
responsi ve actions.

The approach adopted by the Board is patently in conflict
with the State approach. The State approach would permt
appellant to spray irrigate wth water that contains a
concentration, for exanple, of 21 ng/L of nitrogen at the nozzle,
on an annual basis, so long as nitrate levels in groundwater do
not exceed the 10 ng/L standard. The Board, on the other hand,
would not permt such spraying in the above case because the
ni trogen | evel exceeds 20 ng/L at the nozzle. Thus, there is an
i nherent conflict between the State's approach and the Board's
approach in achieving safe drinking water standards.

The MDE s approach is authorized by statute. Section 9-
324(a) of the Environnent Articles states that, "[s]ubject to the
provisions of this section, the Departnment may issue a discharge

permt if the Departnment finds that the discharge neets: (1) al
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applicable State and federal water quality standards...." The
MDE, in issuing a permt, required appellant to neet the state
requi renents that nitrogen levels not exceed 10 ng/L in the
gr oundwat er .

We Dbelieve that the Board's authority to inpose the
condition conplained of is preenpted by state |aw, because the
Board's conditions would prohibit spraying in situations in which
the State wants to encourage it. Therefore, we reverse the
judgnment of the Grcuit Court for Wircester County that affirnmed

the Board's conditions on its grant of the special exception.

JUDGVENT REVERSED. CASE
REMANDED TO CIRCU T COURT FOR
WORCESTER COUNTY W TH
DRECTION TO REMAND TO THE
WORCESTER  COUNTY  BOARD OF
ZONI NG APPEALS FOR DELETI ON COF
THE CONDI TI ON LI M TI NG
NI TROGEN CONCENTRATI ONS FROM
THE WASTEWATER | RRI GATI ON
SPECI AL EXCEPTI ON GRANTED TO
APPELLANT.

COSTS TO BE PAI D BY APPELLEE



